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CASES 

ADJUDGED   IN 

THE  COURT  OF  CHANCERY 

OF 

THE  STATE  OF  NEW  JERSEY. 
OCTOBER  TERM,  1878. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


Joseph  Bowlby 

V. 

William  Lott  and  others. 


Where  the  sheriff,  in  advertising  a  sale  under  foreclosure,  duly  stated 
the  title  of  the  suit,  and  described  the  premises,  but  added,  "  seized  and 
taken  as  the  property  of  W.  L.  et  ux.  et  al.,  and  taken  in  execution  at 
the  suit  of  J.  B.^'  (W.  L.  was  not  the  owner  of  the  fee,  but  the  lessee) — 
Held,  that  this  statement  did  not  vitiate  the  advertisement. 


Motion  to  set  aside  order  for  possession. 
Mr.  Martin  Wyckof,  for  the  motion. 
Mr.  Joseph  S.  Smith,  contra. 

The  Chancellor. 

When  the  bill  was  filed,  which  was  on  the  10th  of  June, 
1877,  the  title  to  the  mortgaged  premises  was  in  Godfrey  C. 
1 
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Lott,  to  whom  the  property  had  been  conveyed  by  the 
defendant,  "William  Lott,  by  deed  dated  on  the  2d  of  May 
preceding.  Both  William  Lott  and  Godfrey  C.  Lott  are 
parties  to  the  bill.  The  property  was  sold  to  the  complain-- 
ant,  under  the  writ  of  fieri  facias  in  this  suit,  on  the  8th  of 
April,  1878.  After  the  delivery  of  the  deed  from  William 
to  Godfrey,  the  latter  leased  the  property  to  the  former,  from 
the  time  of  making  the  lease  up  to  the  time  when  the  prop- 
erty should  be  sold  by  the  sheriff,  and  since  the  making  of 
that  lease,  Godfrey  has  pastured  his  cattle  and  sheep  on  part 
of  the  premises,  under  an  agreement  between  him  and 
William,  whom  he  compensates  for  the  privilege.  William 
Petty  has  possession  of  the  dwelling-house  on  the  property. 
He  holds  under  William  Lott.  He  went  into  possession 
after  the  commencement  of  this  suit.  After  the  sale  by  the 
sheriff,  the  complainant  took  proceedings  for  a  writ  of  assist- 
ance, to  obtain  possession  of  the  premises,  against  William 
Petty  and  Godfrey  C.  Lott.  An  order  for  possession  was 
regularly  made  therein.  Application  is  now  made  to  set 
aside  that  order  on  the  ground  of  surprise  and  merits. 

The  respondents  aver  that  the  advertisement  of  the  sale 
was  insufficient  because  the  sheriff  therein  stated  that  the 
premises  were  "  seized  as  the  property  of  William  Lott 
et  ux.  et  al.,  and  taken  in  execution  at  the  suit  of  Joseph 
Bowlby." 

Godfrey  C.  Lott  denies  that  he  has  possession.  When 
possession  was  demanded,  by  the  complainant,  of  him,  he 
stated  substantially  that  he  did  not  claim  possession,  and  he 
says  he  does  not  claim  it  now  and  will  not  prevent  the  com- 
plainant from  taking  possession  of  the  property  if  the  court 
shall  adjudge  that  the  notice  of  sale  was  sufficient. 

The  advertisement  of  sale  stated  that  the  sale  was  to  be 
made  by  virtue  of  a  writ  of  fieri  facias  issued  out  of  this 
court  and  directed  to  the  sheriff.  It  fully  and  particularly 
described  the  property.  The  statement  to  which  the  criti- 
cism of  the  respondents  is  directed,  did  not  vitiate  the 
advertisement. 
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Ward  V.  Tomkins. 


The  order  for  possession  must  stand  as  against  William 
Petty.  As  against  Godfrey  C.  Lott,  it  should  be  set  aside, 
on  the  ground  that  he  did  not,  when  the  demand  for  posses- 
sion was  made  upon  him,  claim  to  have  possession  of  the 
premises  or  any  part  of  them.  His  reply  to  the  demand  was, 
however,  somewhat  evasive.  Under  the  circumstances,  no 
costs  will  be  awarded  to  him. 


Joseph  Ward  and  others,  executors,  &c.  of  Elias  Tomkins, 

deceased, 

V. 

Abigail  B.  Tomkins  and  others. 

T.  gave  to  the  children  of  D.  a  part  of  his  residuary  estate,  to  be 
■equally  divided  between  them  as  they  should  respectively  come  to  the 
age  of  twenty-one  years.  At  the  time  of  making  the  vrill  and  of  T.'s 
death,  D.  had  two  children,  but  before  the  elder  came  of  age  another 
child  was  borr ,  and  all  three  are  living,  and  the  eldest  has  attained  to 
majority.— HeW,  that  each  of  the  three  children  is  entitled  to  an  equal 
share,  and  that  a  contrary  intention  cannot  be  inferred  from  the  testa- 
tor's use  of  the  preposition  "  between." 


Bill  for  construction  of  will  and  for  directions. 
Mr.  J.  W.  Taylor,  for  complainants. 

The  Chancellor. 

Elias  Tomkins,  late  of  the  city  of  Newark,  deceased,  by 
bis  will  gave  part  of  his  residuary  estate  to  the  children  of 
bis  son  Daniel,  with  direction  to  his  executors  to  invest  it 
for  the  benefit  of  those  children,  and  to  divide  it  equally 
between  them  as  they  should  respectively  come  to  the  age 
of  twenty-one  years.     At  the  time  when  the  will  was  made, 
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and  at  the  time  of  the  testator's  death,  Daniel  had  but  two 
children.  After  the  testator's  death,  and  before  the  elder 
of  those  children  became  of  age,  another  child  was  born  to 
him,  which  is  still  living.  The  oldest  of  the  children  has 
attained  the  age  of  twenty-one  years. 

The  question  is,  whether  all  three  of  the  children  partici- 
pate in  the  gift,  or  only  the  two  who  were  in  existence  when 
the  testator  died. 

A  bequest  of  a  corpus  or  aggregate  fund  to  children  as  a 
class,  where  the  gift  is  not  immediate,  vests  in  all  the  chil- 
dren in  existence  at  the  death  of  the  testator,  but  so  as 
(where  there  is  no  evidence  of  intention  to  the  contrary)  to 
let  in  children  subsequently  coming  into  existence  before 
the  period  of  distribution.  Where,  therefore,  there  is  a 
postponement  of  the  payment  of  the  legacy  until  a  period 
subsequent  to  the  death  of  the  testator,  every  person 
answering  the  description  at  the  time  fixed  for  the  division 
will  be  entitled,  though  not  in  esse  at  the  death  of  the  testa- 
tor; unless  it  is  apparent  from  the  will  that  the  testator 
intended  to  limit  the  legacy  to  such  of  the  class  as  w^ould 
answer  the  description  when  the  will  took  effect  by  his 
death.  Hawkins  on  Wills  71,  72;  Theobald  on  Wills  143; 
Heater  v.  Van  Auken,  1  McCart.  167;  Feit  v.  Vanatta,  6  C.  JS. 
Gr.  86 ;  Jenkins  v.  Fryer,  1  Pars.  46,  53 ;  Locke  v.  Lamb,  L. 
R.  (4  Eq.)  372;  Gimblett  v.  Purton,  L.  R.  (12  Eq.)  427. 
"Words  directing  a  division  or  distribution  between  two  or 
more  persons  or  objects  at  a  future  time  are  equivalent  to  a 
direction  to  pay  at  that  time.  Jar.  on  Wills  655 ;  May  v. 
Wood,  3  Bro.  C.  C.  471. 

The  evidence  of  intention  to  confine  the  gift  to  the  two 
children  existing  at  the  time  of  the  testator's  death,  to  be 
drawn  from  the  fact  that  in  directing  the  distribution  the 
testator  has  used  the  word  "between,"  is  too  slight  to  be  of 
any  value.     Myres  v;.  Myres,  23  How.  Pr.  410. 

The  three  children  are  entitled  to  the  fund  in  equal 
shares,  to  be  paid  to  them  as  they  respectively  attain  to 
their  majority. 
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Provident  Savings  Institution's  Case. 


In  the  matter  of  the  application  of  The  Provident  Insti- 
tution FOR  Savings,  in  Jersey  City,  for  direction  in  regard 
to  its  trusts. 

Under  P.  L.  1878,  p.  393,  construed  in  connection  with  P.  L.  1876, 
p.  341,  a  savings  bank  cannot  divide  more  than  five  per  cent,  per 
annum  among  its  depositors,  until  after  its  surplus  exceeds  fifteen  per 
■cent,  of  its  deposits. 

On  petition. 

Mr.  Peter  Bentley,  for  the  petitioner. 

The  Chancellor. 

By  the  charter  of  the  petitioner  (P.  L.  1839,  p.  83,)  it  is 
provided  that  all  the  income  or  profit  of  the  deposits 
received  by  it  shall  be  divided  among  the  depositors  in 
just  proportion,  after  reasonable  deductions  for  necessary 
expenses.  By  the  act  "  for  the  better  security  of  depositors 
in  savings  banks,"  (P.  L.  1878,  p.  393,)  it  is  provided  that 
^  it  shall  be  the"  duty  of  the  trustees,  managers  or  directors 
of  every  savings  bank  or  institution  to  regulate  the  rate  of 
interest  or  dividends,  not  to  exceed  five  per  cent,  per 
annum  [upon'  the  moneys  deposited]  therewith,  in  such 
manner  that  depositors  shall  receive,  as  nearly  as  may  be, 
^11  the  profits  of  such  corporation,  after  deducting  necessary 
expenses  and  other  payments,  and  reserving  such  amount  as 
said  trustees  or  managers  may  deem  expedient  as  a  surplus." 

It  appears,  from  the  petition,  that  the  petitioner,  in  1877, 
from  its  income,  paid  to  its  depositors  dividends  amounting 
to  six  per  cent,  per  annum,  and  added  to  its  surplus 
about  $24,000.  It  is  also  stated  that  it  is  able  to  pay  from 
its  income,  after  deducting  expenses,  a  dividend  at  that  rate 
for  the  half  year  ending  on  the  1st  day  of  July,  1878,  and 
retain  for  surplus  a  sum  equal  to  one-half  of  the  amount 
reserved  in  1877.  The  amount  due  from  it  to  its  depositors, 
for    moneys   deposited,   is   about   $4,500,000.     Its   surplus 
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amounts  to  about  $170,000.  It  proposes  to  increase  it  to 
an  amount  equal  to  ten  per  cent,  of  its  deposits.  Being 
in  doubt  whether,  in  view  of  the  above-quoted  provision  of 
the  act  of  1878,  it  can  lawfully  pay  to  its  depositors  a  divi- 
dend of  more  than  five  per  cent,  per  annum,  it  asks  the 
direction  of  this  court  in  the  premises. 

The  petitioner  has  no  capital  stock.  It  was  incorporated 
merely  for  the  purpose  of  receiving  the  money  of  depositors 
for  investment  and  investing  it  on  their  account.  It  is  a 
mere  trustee.  Newark  Savings  Institution  Case,  1  Steiv.  552. 
It  is  entitled  to  the  aid  and  direction  of  this  court  in  the 
management  of  its  trusts.  Att'y-Geyi.  v.  Moore's  Ex'rs,  4  C. 
E.  Gr.  503. 

The  provision  of  the  act  of  1878  above  referred  to  is 
somewhat  obscure.  Much  aid  in  discovering  the  intention 
and  policy  of  the  legislature  in  enacting  it  may  be  obtaine^ 
from  the  thirty-second  section  of  the  act  "  concerning  sav- 
ings banks"  (P.  L.  1876,  p.  341).  That  section  provides 
that  it  shall  be  the  duty  of  the  managers  of  the  corporations 
created  under  that  act  to  regulate  the  rate  of  interest  or 
dividends  (but  so,  however,  that  it  shall  not  exceed  six  per 
cent,  per  annum)  upon  the  moneys  deposited  with  the  cor- 
poration in  such  manner  that  the  depositors  shall  receive,  as 
nearly  as  may  be,  all  the  profits  of  the  corporation  after 
deducting  necessary  expenses  and  reserving  such  amount  as 
the  managers  may  deem  expedient  as  a  surplus  fund  for  the 
security  of  depositors;  and  the  managers  are  thereby 
authorized  to  accumulate  and  hold  such  fund  to  the  amount 
of  fifteen  per  cent,  of  the  deposits,  to  meet  any  contingency 
or  loss  in  the  business  of  the  corporation  from  the  deprecia- 
tion of  its  securities  or  otherwise.  The  act  further  provides, 
that  it  shall  be  the  duty  of  the  managers  of  any  such  cor- 
poration whose  surplus  amounts  to  fifteen  per  cent,  of  its 
deposits,  at  least  once  in  three  years,  to  divide,  equitably, 
the  accumulation  beyond  such  surplus  of  fifteen  per  cent, 
as  an  extra  dividend  to  depositors  in  excess  of  the  before- 
mentioned  regular  dividends. 
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By  the  provision  of  the  fourth  section  of  the  act  of  1878, 
the  legislature  intended  that  the  interest  or  dividends  paid 
to  the  depositors  of  any  savings  bank  or  savings  institution 
should  not  exceed  five  per  cent,  per  annum  until  after  a 
surplus  sufficient,  in  the  judgment  of  the  managers,  to 
enable  the  institution  to  meet  every  contingency  or  loss  in 
its  business  by  reason  of  depreciation  of  its  securities  or 
otherwise  should  have  been  accumulated.  When  such  sur- 
plus shall  have  been  accumulated,  the  whole  profits  or 
income  may  be  divided  among  the  depositors,  but  not  until 
then. 

The  petitioner  ought  not  to  pay  to  its  depositors  interest 
or  a  dividend  at  the  rate  of  more  than  five  per  cent,  per 
annum  until  it  shall  have  accumulated  a  proper  surplus.  In 
my  judgment,  the  surplus  should  be  a  sum  not  less  than 
fifteen  per  cent,  of  the  deposits. 


Isaac  Barnes  and  others 

V. 

John  L.  Taylor  and  others. 

1.  That  a  purchaser  under  foreclosure  proceedings  takes  possession, 
by  mistake,  of  more  lands  than  the  mortgage  covers,  does  not  render 
him  a  trustee  and  liable  for  compound  interest  on  the  sums  received 
by  him  while  in  such  possession  ;  nor  does  the  fact  that  his  wife  is  a 
tenant  in  common  with  the  actual  owners,  make  him  a  trustee,  and,  as 
such,  liable. 

2.  Taxes  and  the  costs  of  necessary  repairs  by  the  defendant,  allowed 
in  accounting. 

3.  If  a  partition  be  prayed,  and  all  the  parties  (all  being  sui  juris) 
agree  as  to  the  divisibility  of  the  premises,  it  may  be  ordered,  although 
the  master  reports  adversely.  Lands  not  described  in  the  bill,  must 
not  be  included  in  the  master's  report.  A  survey  of  the  premises  will 
not  be  ordered  unless  shown  to  be  clearly  necessary.  Where  the  mas- 
ter was  required  to  report  a  description  of  the  premises  to  be  divided, 
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a  statement  that  the  lots  are  Nos.,  &c.,  giving  the  numbers  on  the  map 
on  a  city  atlas,  without  more  or  further  description,  is  insuflScient.  He 
should  describe  them. 


Bill  for  relief.     On  exceptions  to  master's  report. 

Mr.  S.  D.  Dillaye,  for  complainants. 

Mr.  J.  S.  Aitkin,  for  defendant,  J.  L.  Taylor. 

The  Chancellor. 

Exceptions  to  the  master's  report  were  filed  and  brought 
to  hearing  by  the  complainants  and  by  the  defendant,  Dr. 
Taylor  To  consider,  first,  those  of  the  complainants  :  The 
bill  was  filed  against  Dr.  Taylor  and  his  wife,  to  establish  a 
trust  in  Dr.  Taylor  in  favor  of  the  complainants,  in  regar^ 
to  land  mentioned  in  the  bill,  and  of  which  he  claimed  to 
be  the  owner  by  purchase  under  foreclosure  proceedings, 
and  for  an  account  of  the  rents  and  profits  thereof  and  a 
partition.  The  trust  was  not  established,  and  all  the  relief 
prayed  by  the  bill  was  denied  except  partition  and  account 
as  to  certain  lands  which  Dr.  Taylor  admitted,  in  his  answer, 
were  not  covered  by  either  of  the  mortgages  on  which  the 
foreclosure  proceedings  were  based,  but  which  he  had  taken 
into  his  possession  on  the  supposition  that  they  were  part  of 
the  mortgaged  premises  and  which  he  had  held  accordingly. 
He  admitted  that  he  had  no  title  thereto,  and  declared  his 
readiness  to  yield  up  the  possession  thereof  to  the  complain- 
ants, at  the  same  time  asserting  his  wife's  interest  therein  as 
a  tenant  in  common,  which  was  not  denied.  Barnes  v.  Tay- 
lor, 12  a  K  Gr.  266;  S.  C.  on  appeal,  1  Stew.  625.  The 
master  allowed  interest  on  the  amount  found  due  from  Dr. 
Taylor,  for  rents  and  profits  on  the  account,  only  from  the 
date  of  filing  the  bill.  The  complainants  insist  that  he 
ought  to  have  made  animal  rests,  and  to  have  charged  com- 
pound interest.  Clearly,  there  is  no  ground  for  this  claim 
of  compound  interest.     It  is  based  on  the  allegation  that 
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Dr.  Taylor  was  a  trustee  of  the  property.  But,  as  before 
stated,  he  entered  into  and  kept  possession  of  the  property 
on  the  supposition  that  he  was  the  owner  of  it  under  pur- 
chase at  the  forclosure  sales ;  and,  though  his  wife  was  the 
owner,  as  tenant  in  common,  of  an  interest  in  the  property, 
that  fact  did  not  make  him  a  trustee  for  the  other  tenants 
in  common.  Allen  v.  Barkley,  Speer's  Eq.  264.  Besides,  it 
has  been  established  and  adjudged,  in  this  suit,  that  he  did 
not  hold  the  property  in  trust.  He  should  be  required  to 
pay  interest,  from  the  end  of  each  year,  on  the  amount  of 
rents  and  profits  for  which  he  is  held  accountable  for  that 
year ;  and  the  complainants  should  be  charged  with  interest, 
in  like  manner,  on  the  amount  with  which  they  are  charge- 
able for  rents. 

The  master  was  directed  to  allow  to  Dr.  Taylor,  in  the 
account,  as  against  the  amounts  found  due  to  the  complain- 
ants, certain  costs  incurred  in  this  suit  and  in  another 
brought  by  the  same  complainants,  with  the  exception  of 
Elizabeth  Paxson,  against  him  and  his  wife  in  this  court. 
He  has  not  discriminated,  as  he  ought  to  have  done,  in  the 
allowance.  He  should  not,  of  course,  charge  against  Eliza- 
beth Paxson's  share  of  the  money,  for  which  Dr.  Taylor  is 
to  account,  the  costs  of  the  other  suit.  In  this  connection 
the  exceptions  as  to  the  allowances  of  execution  fees  may  be 
disposed  of.  It  appears  that  the  sheriff  charged  for  forty- 
two  adjournments  of  the  sale,  under  the  execution,  for  costs 
in  each  suit.  The  complainants  except  to  the  allowance, 
by  the  master,  of  the  sheriff's  fees  for  these  adjournments. 
It  is  alleged  that  a  stay  of  proceedings,  under  the  execu- 
tions, was  granted  by  the  court  of  appeals  until  the  deter- 
mination of  the  appeals  in  those  suits,  but  what  its  particular 
character  was,  whether  it  was  a  stay  of  all  proceedings  or 
only  of  the  sale,  does  not  appear.  This  exception,  therefore, 
will  not  be  allowed. 

The  exception  that  the  master  allowed  "  other  fees  and 
percentages  which  were  not  chargeable  against  the  com- 
plainants," is  too  general  and  indefinite  to  be  considered. 
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The  complainants  further  except  because  the  master  did  not^ 
in  the  account,  credit  the  complainants  with  Mrs.  Taylor's 
share  of  the  costs  of  this  suit.  It  is  obvious  that  this  excep- 
tion cannot  be  sustained.  So,  also,  of  the  exception  based  on 
the  ground  that  the  master  did  not  credit  the  complainants^ 
in  the  account  of  rents  received  by  them  from  the  property, 
with  taxes  paid  by  them  on  Dr.  Taylor's  individual  property.. 
They  are  entitled,  in  their  account  of  rents  and  profits,  ta 
an  allowance  for  any  taxes  paid  by  them  for  the  property 
held  in  common  during  the  time  of  their  possession  of  it. 

Dr.  Taylor  is  entitled,  in  his  account,  to  an  allowance  of 
the  money  paid  by  him,  while  he  was  in  exclusive  posses- 
sion of  the  property,  for  necessary  repairs  to  it. 

Both  the  complainants  and  the  defendants  except  to  the 
report,  on  the  ground  that  the  master  has  reported  that 
the  property  cannot  be  divided  without  great  prejudice  ta  * 
the  owners,  and  they  agree  that  it  can  be  divided  into  the 
requisite  number  of  shares  without  prejudice. 

The  defendants  except  on  the  ground  that  the  master  has 
reported  that  part  of  the  property  designated  as  "  the  pas- 
ture lot,"  which  lies  between  the  westerly  line  of  Dark  lane 
and  the  feeder,  as  part  of  the  property  of  which  William 
Smith  died  seized.  The  order  of  reference  directed  him  to 
"  take  testimony  and  examine  the  pleadings  and  evidence 
used  before  the  chancellor  on  the  hearing  of  this  cause,  as 
to  the  proper  description  of  the  land  and  premises  in  the  bill 
mentioned,  and  of  which  William  Smith  died  seized,  not 
covered  by  the  Cadwallader  mortgage  or  by  the  Swift  mort- 
gage." The  "  pasture  lot "  was  never,  as  far  as  appears, 
owned  by  William  Smith.  The  bill,  indeed,  does  allege  that 
it  was  owned  by  him.  It  does  not  allege  that  the  complain- 
ants lay  any  claim  to  that  part  of  that  lot  which  is  south  of 
Dark  lane.  The  solicitor,  by  whom  the  bill  was  drawn,  says, 
in  his  testimony  before  the  master,  that  he  did  not  discover 
the  fact  that  that  part  of  the  pasture  lot  was  not  included 
in  the  description  in  the  bill,  until  after  the  final  hearing  of 
this  cause  in  this  court.    The  master  was  in  error  in  includ- 
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ine;  that  part  of  the  lot  in  the  description  of  the  land  to  be 
partitioned.  It  is  not  embraced  in  this  suit.  The  first  and 
second  exceptions  of  Dr.  Taylor,  therefore,  are  sustained. 

The  third  exception  has  reference  to  the  part  of  the  "  pas- 
ture lot "  which  is  embraced  in  the  suit,  and  which  was  not 
covered  by  the  Swift  mortgage.  The  objection  is,  that  the 
master,  in  establishing  a  description  of  it,  did  so  without 
competent  evidence ;  that  a  survey  of  the  property  should 
have  been  made,  and  the  result  laid  before  the  master  as  evi- 
dence. I  cannot,  from  anything  that  appears,  adjudge  that 
a  survey  was  necessary.     The  exception  will  be  overruled. 

The  fourth  exception  is  in  reference  to  two  other  lots 
which  the  master  has  merely  described  by  reference  to  the 
city  atlas  of  Trenton,  on  which  they  appear  to  be  laid  down. 
He  should  have  reported  a  description  of  these  lots. 

The  fifth  exception,  which  is  to  the  report  that  the  prop- 
erty cannot  be  divided  without  great  prejudice,  has  already 
been  disposed  of  in  passing  upon  the  exceptions  of  the 
complainants. 

By  the  sixth  exception,  objection  is  made  because  the 
master,  in  fixing  the  amount  for  which  Dr.  Taylor  is  to 
account,  in  respect  of  certain  rent  received  by  him  from 
John  Kennedy,  has  made  no  deduction  or  allowance  in 
respect  to  the  share  of  his  wife,  who  is  one  of  the  tenants 
in  common.  .  In  this,  the  master  has  erred. 

The  seventh  exception,  that  the  master  erred  in  charging 
Dr.  Taylor  with  rent  received  from  Mrs.  Cornell,  at  the  rate 
of  $60  a  year,  whereas  he  only  received  rent  from  her  at  the 
rate  of  $55  a  year,  is  well  taken. 

The  eighth,  which  is  based  on  the  non-allowance  of  $50, 
which,  it  is  alleged,  were  allowed  by  Dr.  Taylor  to  Pashley, 
jas  tenant  of  part  of  the  property,  is  not  well  taken.  It  does 
not  appear,  from  the  evidence,  that  Dr.  Taylor  made  any 
allowance  to  Pashley  for  repairs  to  those  premises. 

The  last  exception  was  not  presented  for  decision,  it  being 
suggested,  by  the  counsel  of  the  parties,  that  they  could 
agree  in  reference  to  the  matter  which  is  the  subject  of  it. 
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Charles  E.  Danforth  and  others 

V. 

The  Philadelphia  and   Cape  May  Short  Line  Railway 

Company. 


1.  Specific  performance  was  refused  of  a  contract  to  build  and  equip 
a  railroad,  although  the  contract  price  was  to  be  paid  in  the  stock  and 
bonds  of  the  company,  and  the  estimates,  &c.,  were  to  be  made  by  the 
company.  The  company  declared  its  inability  to  comply  with  the 
requirements  of  a  supplement  to  the  act  (a  general  law)  under  which 
it  was  incorporated,  and  the  penalty  for  non-compliance  therewith 
was,  by  the  supplement,  declared  to  be  the  forfeiture  of  its  charter.  It 
therefore,  and  merely  for  that  reason,  declined  to  proceed  further 
under  the  contract. 

2.  The  court  refused  to  consider  the  constitutionality  of  such  sup- 
plement, so  far  as  the  defendants  were  concerned,  and  also  refused  to 
direct  them  to  make  estimates  for  the  work  already  done  under  the 
contract. 


Bill  for  specific  performance.     On  final  hearing  on  bill 
and  answer. 

Mr.  J.  W.  Griggs,  for  complainants. 

Mr.  W.  A.  House,  for  defendants. 


Note. — Specific  perfoi-mance  will  not  be  decreed  of  a  contract 
requiring  the  direct  superintendence  of  the  court,  nor  where  the 
contract  or  duties  to  be  performed  are  continuous.  The  following 
cases  are  examples  of  the  application  of  this  rule : 

Erecting  a  structure,  or  rebuilding  or  repairing.  {Beck  v.  Allison,  56 
N.  Y.  366,  reversing  S.  C,  4  Daly  422,  where  all  of  the  early  cases  are 
referred  to;  Wilkinson  v.  Clements,  L.  R.  (8  Ch.)  96  ;  Brace  v.  Wehnert,  25 
Beav.  348  ;  Mastin  v.  Halley,  61  Mo.  196  ;  Justices  v.  Crofts  18  Ga.  473; 
Birchett  v.  Bollinq,  5  Munf.  442 ;  Raynor  v.  Stone,  2  Eden  Ch.  128  ;  Reed  v. 
Vidal^  5  Rich.  Eq.  289 ;  Hall  v.  Boyd,  14  Ga.  1  ;  Denniston  v.  Coquillard,  5 
McLean  253.  See  Whitworth  v.  Harris,  40  Miss.  483  ;  Tildesley  v.  Clarkson, 
30  Beav.  419;  Rindge  v.  Baker,  57  N.  Y.  209;  Wilson  v,  Northampton  R.R. 
Co.,  L.  R.  {9  Ch.)  279 ;  Printup  v.  Mitchell,  17  Ga.  558 ;  Wells  v.  Maxwell, 
32  Beav.  408  ;  Gray  v.  Hawkins,  8  Ohio  St.  449.) 
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The  Chancellor. 

The  bill  is  filed  to  obtain  a  decree  for  specific  perform- 
ance, by  the  defendants,  of  a  contract  entered  into  between 
the  complainants,  partners  in  business,  and  them,  on  the 
19th  of  December,  1877,  by  which  the  former  agreed  to 
construct,  equip  and  finish,  for  the  latter,  a  single-track, 
narrow-gauge  railroad,  and  telegraph  line  in  connection 
therewith,  from  the  terminus  of  the  Camden,  Gloucester  & 
Mount  Ephraim  Railway  to  high-water  mark  in  the  city  of 
Cape  May,  with  stations,  engine  and  freight-houses,  machine 
and  repair-shops,  turn-tables,  water-stations,  &c.,  &c.,  and 
all  necessary  terminal  facilities,  for  $2,000,000,  payable  in 
the  capital  stock  and  first  mortgage  bonds  of  the  company. 

By  the  contract,  the  complainants  were  to  complete  the 
work  within  five  months  after  the  bonds  were  negotiated 
and  sold  at  a  price  not  less  than  ninety  cents  on  a  dollar  of 
the  par  value  thereof;  and  it  was  stipulated  that  they  should 
not  be  sold  at  less  than  that  price  without  the  consent  of 
both  parties. 

The  bill  states  that  the  complainants  entered  on  the  work, 
and  proceeded  with  it  from  the  date  of  the  contract  to  the 
20th  of  February  following ;  that  there  was,  at  the  latter 
date,  due  to  them,  under  the  contract,  the  sum  of  $40,000, 
or  thereabouts;  that  they  were  then  entitled  to  have  an 
estimate  made,  but  the  defendants  refused  to  make  it,  or  to 
pay  them,  or  to  carry  out  the  contract,  which  the  complain- 


A  party  was  compelled  to  put  another  story  on  a  market-house,  after 
the  deed  therefor  had  been  delivered  to  him  on  that  condition.  {Prov- 
idence V.  St.  John,  2  B.  I.  46.     See  Price  v.  Penzance,  4  Hare  506.) 

A  landlord  was  decreed  to  repair,  in  a  case  where  the  tenant  would 
otherwise  have  been  irretrievably  injured.  (  Valloton  v.  Seignett,  2  Abb. 
Pr.  121.) 

Performance  was  decreed  of  a  covenant  not  to  erect  a  building 
within  a  specified  distance.  {Lloyd  v.  London,  &c.  B.  B.,  2  DeQ.  J.  &  8. 
568.    See  St.  Louis  B.  B.  Co.  v.  Mathers,  71  III.  592.) 

Although  a  contract  may  be  carried  out  to  construct  approaches  to  a 
railroad  track  {Stover  v.  Gt.  Western  B.  B.  Co.,  6  Jur.  1009 ;  Wilson  v.  Fur- 
ness  B.  B.  Co.,  L.  B.  (9  Eq.)  28 ;  Sanderson  v.  Cockermouth  B.  B.,  11  Beav. 
497 ;  Baphael  v.  Thames  Valley  B.  B.,  L.  B.  (2  Eq.)  37,  reversed,  L.  B. 
(2  Gh.)  147;  see  McCue  v.  Balston,  9  Gratt.  430) ;  or  a  drain  thereunder 
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ants  allege  would  be  of  great  value  to  them  if  performed; 
and,  further,  that  the  defendants  cannot  respond  in  dam- 
ages for  their  refusal  to  carry  out  the  agreement;  and  that 
the  complainants  could  profitably  dispose  of  the  bonds  and 
stock  stipulated  for  as  payment.  The  bill  prays  that  the 
defendants  may  be  decreed  to  specifically  perform  the  con- 
tract generally,  and,  also,  that  they  may  be  required  to 
make  the  estimate  before  mentioned,  and  deliver  bonds  and 
stock  to  the  complainants  for  the  amount  which  may  be 
found  due  them  thereon. 

The  defendants'  answer  admits  the  contract  and  declares 
their  willingness  to  perform  it,  but  alleges  their  inability  to 
do  so  by  reason  of  the  provisions  of  an  act  of  the  legisla- 
ture of  this  state  (a  supplement  to  the  general  railroad  law), 
approved  on  the  19th  of  February,  1878.  By  one  of  those 
provisions  the  provision  of  the  original  act  requiring  that 
the  articles  of  association  should  not  be  filed  until  at  least 
$2,000  of  stock  for  every  mile  of  the  proposed  railroad 
should  have  been  subscribed  and  ten  per  cent,  paid  thereon, 
was  altered  so  as  to  require  that  the  entire  amount  of 
$2,000  per  mile  shall  be  paid  to  the  treasurer  of  this  state, 
to  be  repaid  by  him  to  the  directors  or  treasurer  of  the 
company  in  the  manner  specified  in  the  supplement,  as  the 
work  of  constructing  the  railroad  shall  progress.  By 
the  other,  the  provision  of  the  original  act  which  authorized 
the  mortgaging  of  the  road,  &c.,  of  the  company,  to  secure 


[Powell  \.  Gt.  Western  R.  M.,  1  Jitr.  [N.  S.)  773)  ;  or  a  siding  (Lytton  v 
Gt.  Northern  R.  R.,  2  K.  &  J.  394;  Green  v.  West  Cheshire  R.  R.,  L.  R. 
(13  Eg.)  44  I  Windham  Cotton  Co.  v.  Hartford  R.  R.  Co.,  23  Conn.  373)  ;  yet 
the  court  will  not  build  a  railroad  (see  cases  infra  p.  15)  ;  nor  enforce 
a  contract  to  locate  it  in  a  particular  place  [Linder  v.  Carpenter,  62  III. 
309 ;  Bestor  v.  Wafhen,  60  III.  138  ;  Marsh  v.  Fairbury  R.  R.,  64  III.  414  ; 
see  Borders  v.  Murphi/,  68  III.  81) ;  or  a  depot  {Haisten  v.  Savannah  R.  R.,  5l 
Ga.  199 ;  St.  Louis  R.  R.  Co.  v.  Mathers,  71  III.  592  ;  Aiken  v.  A.  V.  &  C.  R. 
R.,  26  Barb.  289  ;  Hubbard  v.  K.  P.  &  St.  Jo.  R.  R.,  63  Mo.  68) ;  nor  operate 
a  railroad  [Powell  v.  Taf  R.  R.  Co.,  L.  R.  (9  Ch.  Ap.)  331  ;  3fcCann  v. 
Nashoille  R.  R.  Co.,  2  Tenn.  Ch.  773  ;  Blanchard  v.  Detroit  R.  R.  Co.,  31 
Mich.  43;  Atlanta  R.  R.  Co.  v.  Speer,  32  Ga.  550;  Johnson  v.  Shrewsbury 
R.  R.  Co.,  3  DeG.  M.  &  G.  914;  Blackett  v.  Bates,  L.  R.  (1  Ch.  Ap.)  117  ; 
Port  Clinton  R.  R.  Co.  v.  Cleveland  R.  R.  Co.,  13  Ohio  St.  544 ;  see  Hood  v. 
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the  payment  of  their  bonds  to  an  amount  not  exceeding  the 
amount  of  the  paid-up  capital  stock,  was  altered  by  adding 
a  provision  that  if  any  person  or  persons  shall  issue  such 
bonds  to  any  greater  amount  than  the  amount  which  at  the 
time  of  such  issue  shall  have  been  actually  paid  up  on  the 
capital  stock  of  the  company,  he,  she  or  they  shall  be  guilty 
of  a  misdemeanor,  and,  on  conviction,  be  punished  by  fine 
of  not  more  than  $5,000  or  imprisonment  at  hard  labor  for 
not  more  than  three  years,  or  both,  at  the  discretion  of  the 
court.  These  provisions  of  the  supplement  were  therein 
expressly  made  applicable  to  corporations  already  organized 
under  the  original  act.  The  defendants  state  that  they 
have  expended  all  the  money  received  by  them  on  account 
of  their  capital  stock  in  the  work  on  the  road,  and  that  they 
are  not  able  to  comply  with  the  provisions  of  the  supple- 
ment, and  that,  by  the  terms  of  the  supplement,  their  char- 
ter is  forfeited,  by  reason  of  their  failure  to  comply  with  the 
provisions  of  that  act. 

There  are  several  considerations  which  forbid  the  grant- 
ing of  the  relief  prayed  for  in  this  suit.  If  this  court 
would  undertake  the  performance  of  such  a  contract  as  that 
stated  in  the  bill,  a  contract  for  building  and  equipping  a 
long  line  of  railroad,  building  station,  freight  and  engine- 
houses,  &c.,  &c.  (and  the  current  and  great  weight  of 
authority  is  decidedly  against  it,  Story's  Eq.  Jur.^  §  726; 
Ross  V.   Union  Pacific  JR.   R.  Co.,  1    Woohv..  26;    Fallon   v. 


North  Eastern  R.  R.,  L.  R.  (8  Eq.  Cas.)  666,  (5  Ch.  Ap.)  525  ;  Del.  Lack.  & 
W.  R.  R.  V.  Erie  R.R.,6  C.  E.  Gr.  298 ;  ShacHen  v.  Eastern  R.  R.,  98  Mass. 
93;  RigbyY.  Gt.  Western  R.  R.,  2  Phil.  44;  Niagara  Bridge  Co.  v.  Gt.  West- 
ern R.  R.,  29  Barb.  213) ;  nor,  repair  cattle-guards  {Columbus  R.  R.  Co.  v. 
TFa^son,  26  Ind.  50)  ;  nor  compel  a  railroad  to  ship  all  of  its  grain  through 
a  certain  elevator  {Richmond  v.  Dubuque  R.  i?.,  33  Iowa  422  ;  see  Chicago 
R.  R.  V.  a  &  V.  R.  R.,  79  III.  121  ;  Lynn  v.  Mt.  Savage  Iron  Co.,  34  Md. 
603)  ;  nor,  carry  on  a  colliery  {Fothergill v .  Rowland,  L.  R.[}1  Eq.)  132; 
Wheatley  v.  Westminster  Cnal  Co.,  L.  R.  (9  Eq.)  538) ;  or,  a  quarry  {Marble 
Co.  V.  Ripley,  10  Wall.  339  ;  Booth  v.  Pollard,  4  F.  &  C.  61  ;  see  Pollard  v. 
Clayton,  1  K.  &  J.  462  ;  Rider  v.  Gray,  10  Md.  282)  ;  or,  a  newspaper 
{Tinkler  V.  Hindmarsh,  2  Beav.  350)  ;  or,  compel  a  man  to  keep  open  an 
inn  {Hooper  V.  Broderick,  11  Sim.  47)  ;  or,  to  cultivate  a  crop  in  a  partic- 
ular way  {Starnes  v.  Newson,  1  Tcnn.  Ch.  239). — Rep. 
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Railroad  Co.,  1  Dillon  121;  South  Wales  Railw.  Co.  v.  Wi/thes, 
5  BeG.  M.  ^  G.  880),  the  disability  of  the  defendants  would 
be  a  sufficient  reason  for  refusing.  Courts  of  equity  will 
never  undertake  to  enforce  specific  performance  of  an 
agreement  where  the  decree  would  be  a  vain  or  imperfect 
act.  Tobey  v.  The  County  of  Bristol,  2  Story  800.  And  the 
incapacity  of  the  defendant  to  carry  the  contract  into  exe- 
cution afibrds  a  ground  of  defence  in  a  suit  for  specific  per- 
formance.    Fry  on  Spec.  Perf.  §  658. 

In  this  case  the  defendants  are  willing  to  perform  their 
part  of  the  contract  if  they  can  lawfully  do  so.  They  have 
never  refused  to  issue  their  bonds  and  stock  to  the  com- 
plainants in  accordance  with  the  terms  of  the  contract, 
except  because  of  the  provisions  of  the  supplement  above 
referred  to,  under  which  they  apprehend  they  may  have  lost 
their  corporate  existence,  and  by  which,  if  their  corporate 
existence  be  not  lost,  their  directors  and  officers  who 
should  act  in  the  matter  would  be  liable  to  severe  and 
ignominious  punishment  for  so  doing  (P.  L.  1878,  p.  23). 
They  have  not  complied  with  the  provisions  of  the  sup- 
plement in  reference  to  the  amount  to  be  paid  in  on  their 
capital  stock,  and  have  not  been  able  and  are  not  able  to  do 
so.  Only  ten  per  cent,  of  the  amount  of  their  capital  stock 
has  been  paid  in.  Their  corporate  powers  are,  according  to 
the  supplement,  extinct,  and  the  corporation  is  dissolved 
(P.  L.  1878,  p.  22).  The  complainants,  however,  insist  that 
the  supplement  is  an  unconstitutional  law ;  that  it  destroys 
their  contract,  which  existed  when  it  was  passed,  and  which 
was  founded  on  the  faith  of  the  original  act ;  that  it  deprives 
them  of  their  vested  rights  thereunder,  and  that  it  should 
be  declared  to  be  unconstitutional,  and  its  provisions,  so  far 
as  they  are  subject  to  that  objection,  disregarded.  But  it  is 
in  nowise  necessary  to  consider  that  question ;  for,  if  there 
were  no  other  valid  objection,  this  court  would  not,  under 
the  circumstances  of  the  case,  declare  that  the  appre- 
hensions, or  doubts  at  least,  of  the  defendants,  as  to  the 
validity  of   the    supplement,   are  wholly   groundless,   and 
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direct  them  to  proceed,  notwithstanding  the  penalties  above 
mentioned,  to  issue  bonds  according  to  the  contract  and  in 
violation  of  the  prohibition  of  the  supplement;  to  subject 
themselves  to  indictment  for  misdemeanor  and  the  conse- 
quences of  conviction.  It  is  enough  that  the  legislature  has 
forbidden  them  to  issue  the  bonds  to  induce  this  court  to 
refuse  to  order  them  to  issue  them.  But,  further,  there  is 
at  least  doubt  whether  the  company  still  has  a  corporate 
existence. 

Though  the  court  might,  if  the  case  were  free  from  these 
difficulties,  direct  the  defendants  to  make  the  estimate  of 
work  already  done  prayed  for  in  the  bill,  ( Waring  v.  Man- 
chester^ ^c.  Railw.  Co.,  7  Hare  482,)  yet,  for  the  considera- 
tions already  presented,  that  relief  must  also  be  denied. 

The  bill  will  be  dismissed. 


HoLLis  L.  Powers 

V. 

Charles  L.  Chaplain  and  others. 

Although,  by  the  terms  imposed  upon  a  defendant  who  is  let  in  to 
answer,  he  is  prevented  from  setting  up  usury,  yet,  if  usury  be  proved, 
the  complainant  will  be  allowed  to  recover  only  the  amount  equitably 
due  upon  his  mortgage. 

Bill  to  foreclose. 

Mr.  S.  Howell  Jones,  for  complainant. 

Mr.  W.  B.  Williams  and  Mr.  Robert  W.  Wright,  of  counsel 
for  Chaplain. 

The  Chancellor. 

The  defendant  Charles  L.  Chaplain  was  let  in  to  answer, 
but  on  terms  prohibiting  him  from  setting  up  an  uncon- 
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Bcientious  defence.  He  alleges,  in  his  answer,  that  the  com- 
plainant's mortgage,  which  is  a  second  mortgage  on  land  in 
Newark,  and  was  made  hy  him  on  the  24th  of  January, 
1874,  in  favor  of  Henry  D.  Walker,  and  purporting  to 
secure  the  payment  of  $8,000  in  fifteen  months  from  that 
date,  with  lawful  interest,  payable  half-yearly,  was  made 
without  consideration,  and  merely  in  order  that  Walker 
might  raise  the  money  upon  it  for  him ;  that  Walker  did  not 
negotiate  it,  but  that  he  himself  did ;  that  he  sold  it  to  the 
complainant,  on  the  27th  of  March,  1874,  for  the  sum  of 
$7,000  then  paid  to  him  therefor  by  the  latter,  and  that  the 
complainant  then  was  informed  that  the  mortgage  had  been 
made  without  consideration,  and  merely  to  be  negotiated; 
and  he  insists  that  the  complainant  is  entitled  only  to  that 
sum  of  principal,  less  the  amount  of  interest  paid  on  the 
premium  ($1,000)  and  the  amount  of  a  note  of  $244.38,^ 
given  by  him  to  the  complainant  in  April,  1876,  as  a  further 
premium.  The  complainant,  on  the  other  hand,  denies  that 
Chaplain  sold  the  mortgage  to  him,  but  alleges  that  he 
bought  it  of  Walker,  with  the  understanding  that  it  secured 
an  actual  indebtedness  of  $8,000  from  Chaplain  to  the  latter, 
and  he  claims  that  he  is  entitled  to  receiv^e  that  sum,  with 
interest  thereon  from  July  24th,  1876. 

There  is  a  contrariety  of  testimony  between  Chaplain  and 
Walker  on  the  one  hand  and  the  complainant  on  the  other, 
in  regard  to  the  circumstances  of  the  negotiation  of  the  sale 
of  the  mortgage.  Chaplain  and  Walker  swear  that  it  was 
conducted  entirely  by  Chaplain  with  the  complainant,  while 
the  complainant  as  distinctly  swears  that  it  was  conducted 
with  him  not  by  Chaplain,  but  by  Walker ;  he  swears  that 
neither  Walker  nor  Chaplain  told  him  that  the  mortgage 
was  made  without  consideration,  but  that,  on  the  contrary, 
the  former  assured  him  that  it  was  given  for  full  considera- 
tion. There  are  some  facts  in  the  case,  however,  which  are 
either  wholly  undisputed  or  proved  beyond  question.  They 
are,  that  the  bond  and  mortgage  were  m.ade  without  consid- 
eration, and  merely  to  be  sold  by  Walker  for  the  benefit  of 
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Ohaplain  ;  that  the  complainant  paid  only  $7,000  as  con- 
sideration for  the  assignment  of  the  bond  and  mortgage  to 
him,  all  of  which  was  received  by  Chaplain;  that  the  latter 
called  upon  the  complainant  in  reference  to  the  assignment, 
and  made  the  arrangement  for  it ;  that  the  affidavit  which 
was  delivered  with  the  assignment  contained  no  statement 
that  the  mortgage  was  made  for  a  good  and  valid  considera- 
tion ;  that  the  note  of  $244.38  was  given  by  Chaplain  to 
the  complainant,  for  premium,  in  April,  1876,  and  that 
interest  was  paid  up  to  July  24th,  1876,  on  the  whole  sum 
of  $8,000. 

The  proof  in  the  case  does  not  support  the  complainant's 
statement  of  the  transaction  in  question.  Chaplain  posi- 
tively swears  that  the  sale  was  made  by  him,  but,  though 
speaking  with  positiveness,  he  appears  to  speak  from 
impression  rather  than  from  recollection  as  to  his  having 
informed  the  complainant  in  the  negotiation  that  the  mort- 
gage was  made  without  consideration,  and  merely  for  the 
purpose  of  being  negotiated  for  him  by  Walker.  Walker, 
however,  not  only  swears  positively  that  he  did  not  himself 
negotiate  the  sale,  and  that  it  was  eft'ected  by  Chaplain  and 
David  A.  Hayes,  deceased,  late  of  Newark,  who  appears 
to  have  been  Chaplain's  attorney,  but  he  also  swears,  posi- 
tively, that  when  he  received  the  check  for  the  $7,000  from 
the  complainant,  he  told  the  latter  that  the  mortgage  was 
made  to  him  without  consideration,  that  he  had  paid  nothing 
for  it,  and  that  it  was  made  to  him  for  the  purpose  of  sale 
and  transfer.  In  corroboration  of  the  statements  of  Chap- 
lain and  Walker  is  the  evidence  of  the  affidavit.  It  was 
made  by  Chaplain  and  Walker,  and  though  it  states  that 
the  mortgage  is  a  good  and  valid  one,  which  Chaplain  is 
bound  to  pay,  and  that  neither  they  nor  either  of  them  had 
any  legal  or  valid  defence  to  the  payment  thereof,  and  that 
Walker  had  full  power  and  lawful  authority  to  assign  it,  it 
is  silent  as  to  the  consideration.  The  complainant,  indeed, 
says  he  objected  to  it  on  that  account,  but  was  satisfied,  by 
the  statement  of  Mr.  Hayes,  that  "it  made  no  difference; 
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that  the  usury  laws  of  New  Jersey  were  entirely  different 
from  tliose  of  New  York."  His  lawyer  and  witness,  Mr. 
Gilman,  however,  says  that  the  criticism  on  the  affidavit 
was  merely  that  it  was  not  quite  such  as  was  usual  in  such 
cases  in  New  York,  and  that,  in  reply,  Mr.  Hayes  said  it 
was  sufficient  in  New  Jersey.  He  says  there  was  nothing 
said  in  his  presence  (and  he  was  present  at  the  whole  trans- 
action, and  heard  all  that  was  said,)  about  the  consideration 
of  the  mortgage.  And,  again,  he  says  that  the  question  of 
consideration  was  not  brought  up,  to  the  best  of  his  recol- 
lection. 

According  to  the  testimony  of  the  complainant  and  Gil- 
man  and  Walker,  Chaplain  was  present  when  the  transfer 
was  made.  If  so,  it  is  quite  probable  that  the  reason  why 
he  took  so  much  interest  in  the  assignment  of  the  bond  and 
mortgage  was  stated  to  the  complainant,  or  at  least  wa^§ 
understood  by  him. 

The  character  of  the  complainant's  testimony  in  regard 
to  the  note  of  $244.38,  is  such  as  materially  to  detract  from 
the  weight  of  his  testimony  in  the  cause,  in  comparison 
with  that  of  Chaplain  and  "Walker. 

The  evidence  leads  to  the  conclusion  that  the  complain- 
ant, when  he  took  the  assignment  of  the  bond  and  mort- 
gage, fuU}^  understood  that  he  was  lending  $7,000  to 
Chaplain  on  securities  which,  though  on  their  face  in  favor 
of  Walker,  had  been  so  drawn  merely  to  facilitate  the  dis- 
position thereof  at  a  rate  in  excess  of  the  lawful  rate  of 
interest,  and  fully  understood,  also,  that  the  difference 
between  the  amount  advanced  and  the  amount  the  payment 
of  which  the  bond  and  mortgage  purported  to  secure  was 
premium  for  the  loan.  It  is  proved  that  the  note  of  $244.38 
was  given  to  him,  on  his  application,  as  further  premium 
for  the  same  loan. 

By  the  operation  of  the  terms  imposed  upon  Chap- 
lain, on  letting  him  in  to  answer,  the  complainant  is 
saved  from  the  consequences  of  the 'usury;  but  he  will 
be  permitted   to  recover  only  what  is  equitably  his  due. 


S  Stew.]  OCTOBER  TERM,  1878.  21 


Coe  V.  N.  J.  Midland  Railway  Co. 


Allaire  v.  Hartshorne,  1  Zah.  665 ;  Campbell  v.  Nichols,  4  Fr. 
81.  He  is  entitled  to  recover,  under  his  mortgage,  $7,000 
only  of  principal  money,  less  the  interest  received  by  him 
on  the  $1,000  premium,  and  less,  also,  the  $244.38.  Trus- 
dell  V.  Jones,  8  G.  E.  Gr.  121;  8.  C.  on  appeal,  Id.  554.  And 
he  is  entitled  to  interest  on  the  principal  due  him  as  so  cal- 
culated, from  the  24th  of  July,  1876,  and  to  costs. 


George  S.  Coe  and  others 

V. 

The  New  Jersey  Midland  Railway  Company  and  others. 

By  virtue  of  an  agreement  with  the  owner  of  certain  lands,  a  railroad 
company,  before  paying  the  sum  stipulated,  entered  upon  the  land, 
built  their  r6ad  thereon  and  included  it  in  a  general  mortgage  of  their 
lands,  &c.  After  their  insolvency,  and  the  appointment  of  a  receiver 
by  this  court,  the  owner  apiilied  for  the  payment  of  the  amount.  It 
appearing  that  the  sum  agreed  upon  was  grossly  exorbitant,  the  court 
refused  to  order  its  payment,  but  directed  that  the  compensation  justly 
due  the  owner  be  ascertained  and  paid. 


Bill  to  foreclose.  On  petition  of  Francis  B.  Wallace  for 
an  order  that  the  receivers  in  this  cause  pay  to  him  certain 
moneys,  and  interest  thereon,  which  the  New  Jersey  Midland 
Railway  Company  agreed  to  pay  him  for  land  occupied  by 
them  with  their  railroad,  &c. 

Mr.  John  Linn,  for  the  petitioner. 

Mr.  Alexander,  of  New  York,  for  the  complainants. 

The  Chancellor. 

According  to  the  statements  of  the  petition,  the  petitioner, 
•on  the  1st  of  July,  1870,  agreed  to  sell  to  the  railroad  com- 
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pany,  for  their  railroad,  certain  land  belonging  to  him,  and 
the  timber  thereon,  for  the  sum  of  $2,572.73;  he  reserving 
all  minerals  in  the  property.  They  also  agreed,  as  part  of 
the  consideration,  to  fence  the  land  and  keep  the  fence  in 
repair.  They  took  possession  of  the  land,  and  laid  down 
their  track  thereon,  and  it  has  been  used  by  them,  or  by  the 
receivers,  ever  since,  the  track  being  part  of  the  main  road. 
In  October,  1874,  the  petitioner  demanded  a  settlement,, 
and  it  was  then  agreed,  between  the  company  and  him,  that 
he  would  accept  their  promissory  notes,  running  through 
a  period  of  fifteen  months,  for  the  price,  with  the  understand- 
ing that,  if  the  notes  were  paid  at  their  maturity,  he  would 
convey  the  land  to  the  company ;  but,  otherwise,  he  was  to 
be  at  liberty  to  have  recourse  to  his  legal  remedies  for  the 
recovery  of  the  property.  The  notes  were  not,  in  fact,  given, 
nor  was  the  agreement  signed,  and  the  matter  rested  on  the^ 
verbal  understanding  between  the  parties,  until  the  proceed- 
ings in  insolvency  were  taken.  The  land  has,  ever  since 
then,  been,  as  it  still  is,  in  the  possession  of  the  receivers 
appointed  by  this  court.  Mr.  Garret  A.  Hobart  was 
appointed  receiver  in  the  insolvency  proceedings.  Subse- 
quently, this  suit,  for  foreclosure  of  the  first  mortgage  on 
the  railroad,  was  commenced,  and,  under  it,  Mr.  Hobart  and 
Mr.  James  W.  McCulloh  were  appointed  receivers.  The 
petition  asks  that  an  order  may  be  made,  directing  them  to 
pay  to  the  petitioner  the  amount  which  the  company  agreed 
to  pay  him,  with  interest.  It  appears,  very  clearly,  by  the 
evidence  taken  under  the  order  to  show  cause,  granted  on 
filing  the  petition,  that  the  price  w^hich  was  agreed  upon  for 
the  land  and  damages  is  about  three  times  as  much  as  ought 
to  have  been  awarded  by  commissioners  or  a  jury.  The 
title  to  the  land  is  still  in  the  petitioner.  It  was  never  con- 
veyed to  the  company.  If  I  w^ere  satisfied  that  the  price 
was  not  unreasonable,  I  would,  in  order  to  preserve  the 
integrity  of  the  mortgaged  premises,  to  which  the  property 
is  essential,  direct  that  it  be  paid,  but  I  am  unwilling  to 
authorize  the  payment  of  an  exorbitant  price.     On  the  other 
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hand,  I  would  not,  under  the  circumstances,  permit  the 
petitioner,  were  he  to  seek  to  do  so,  to  retake  the  land, 
because,  by  his  consent,  it  has  become  a  part  of  the  railroad? 
and  has  been  improved,  and  for  years  has  been  in  use  as 
such.  He  is  entitled  only  to  compensation,  and,  under  the 
circumstances,  it  is  a  mere  question  of  value.  Pickert  v. 
Ridgefield  Park  R.  R.  Co.,  10  C.  E.  Gr.  316,  and  cases  there 
cited,  especially,  Wood  v.  Charing  Cross  Raiho.  Co.,  33  Beav. 
290.  See,  also,  Erie^R.  R.  Co.  v.  Bel,  Lack.  ^  West.  R.  R. 
Co.,  6  C  E.  Gr.  283.  It  may  be  remarked  that  the  com- 
pany has  not  yet  lost  its  corporate  existence,  or  been  deprived 
of  its  franchises,  it  being  within  the  provision  of  the  third 
section  of  the  act  of  March  8th,  1877,  entitled  "A  supple- 
ment to  an  act  entitled  '  An  act  concerning  corporations' 
(Rev.  p.  1289),  approved  April  7th,  1875,"  and  it  is  within  the 
power  of  this  court  to  permit  it  to  take  proceedings  to  con- 
demn the  land  if  such  course  were  necessary. 

The  prayer  of  the  petition  is  not,  in  the  alternative,  for 
pay  or  possession.  The  petitioner  does  not  seek  to  be  per- 
mitted to  take  possession  of  the  property,  but  only  asks  for 
an  order  directing  the  payment  of  the  money  which  the 
company  agreed  to  pay  him,  and  interest  thereon;  but  he 
may  well  be  considered,  for  the  purposes  of  this  decision,  as 
asking  for  possession,  in  case  such  payment  be  not  ordered. 

While  I  decline,  for  the  reasons  I  have  given,  to  make  the 
order  for  which  application  is  made,  I  will  direct  the  payment 
of  just  compensation,  to  be  ascertained  by  this  court. 


The  Stevens  Institute  of  Technology 

V. 

Edward  Sheridan  and  others. 

A  mortgagee  cannot  avail  himself  of  an  assumption  of  a  mortgage 
inserted  in  a  deed  of  the  premises  by  the  mistake  of  a  scrivener  in 
copying  the  grantor's  deed  ;  neither  of  the  parties  to  the  deed  intend- 
ing or  being  aware  of  it. 
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Bill  to  foreclose.  This  cause  was  submitted,  without 
argument,  on  the  pleadings  (the  bill  and  the  answer  of 
Michael  Forestil)  and  proofs. 

The  Chancellor. 

The  only  question  which  appears  to  be  raised  by  the 
pleadings  is,  whether  Michael  Forestil  is  liable  for  defi- 
ciency on  an  assumption  contained  in  the  deed  of  convey- 
ance to  him,  from  his  father,  John  Forestil,  for  the  mortgaged 
premises.  The  latter  bought  the  property  from  Sheridan, 
the  mortgagor.  The  deed  to  him  contains  an  assumption, 
by  him,  of  the  mortgage.  The  evidence  is  clear  that  the 
assumption  in  the  deed  to  Michael  Forestil  was  inserted 
without  the  knowledge  of  either  the  grantor  or  the  grantee ; 
that  its  appearance  in  the  deed  is  due  to  the  circumstance 
that  the  deed  Avas  copied,  by  a  scrivener,  from  the  deed  from 
Sheridan  to  John  Forestil.  Both  John  and  Michael  Forestil 
swear  that  they  never  knew,  until  after  this  suit  was  brought, 
that  there  was  a  clause  of  assumption  in  either  of  the  deeds; 
tliat  there  was  no  agreement  or  understanding  between 
them  that  Michael  should  assume  the  payment  of  the  mort- 
gage; and  that  there  was  no  intention  that  he  should  do  so. 
The  evidence  would  be  sufiicient,  in  a  suit  between  Michael 
and  his  father  for  the  reformation  of  the  deed  by  striking 
out  the  agreement  of  assumption,  to  warrant  such  relief 

The  prayer  for  a  personal  decree  for  deficiency  against 
Michael  Forestil  will  be  denied,  {Bull  v.  Titsworth,  2  Stew. 
73,)  but  without  costs. 


James  Bell 

V. 

Ann  E.  Romaine. 


1.  A  married  woman  is  within  the  rule  requiring  a  party  defendant 
to  rely  solely  on  his  own  affidavit  in  case  the  complainant  in  an 
injunction  bill  relies  only  on  his  affidavit ;  nor  can  she  avail  herself  of 
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her  husband's  affidavit  to  support  her  answer,  although  he  acted  as  her 
agent  in  the  matter  in  controversy. 

2.  A  bond,  secured  by  a  mortgage,  provided  that  on  default  in  the  pay- 
ment of  the  interest  thereon  for  thirty  days  after  the  same  had  become 
due,  the  principal  should,  at  the  option  of  the  obligee,  become  pay- 
able.— Held,  that  after  the  obligee  had  ratified  several  parol  extensions 
of  the  time  for  paying  the  interest,  made  by  her  agent,  a  subsequent 
similar  extension  would  be  deemed  a  waiver  of  the  forfeiture,  and  n 
suit  at  law  to  enforce  the  bond  on  the  ground  of  such  forfeiture  would 
be  enjoined. 


Bill  for  injunction  to  restrain  defendant  from  prosecuting 
a  suit  at  law.  Motion  to  dissolve  injunction  on  bill  and 
answer. 

Mr.  John  W.  Griggs,  for  defendant. 

Mr.  G.  A.  Uolart,  for  complainant. 

The  Chancellor, 

The  complainant,  on  the  28th  of  April,  1875,  gave  to  the 
defendant  his  bond  of  that  date,  secured  by  his  mortgage 
upon  land  iij  Paterson,  for  the  payment  of  $12,786.66  in  five 
years  from  that  time,  with  interest  thereon,  payable  semi- 
annually on  the  28th  of  October  and  April  in  each  year,  at 
the  rate  of  seven  per  cent,  per  annum.  The  bond  con- 
tained a  special  condition,  which,  according  to  the  state- 
ments of  the  declaration  in  the  suit  at  law  on  the  bond, 
was,  that  if  any  default  be  made  in  the  payment  of  the 
interest  or  any  part  thereof  on  the  day  when  the  same  was 
made  payable,  and  should  the  same  remain  unpaid  and  in 
arrear  for  the  space  of  thirty  days,  then  the  principal  sum, 
with  all  arrearage  of  interest  thereon,  should,  at  the  option 
of  the  defendant  obligee,  become  and  be  due  and  payable 
immediately  thereafter,  although  the  time  limited  in  the 
bond  might  not  have  expired.  The  interest  which  fell  due 
on  the  28th  of  October,  1877,  was  not  paid  then,  nor  within 
thirty  days  thereafter.     According  to  the  statements  of  the 
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bill,  Helmas  Eomaine,  the  husband  of  the  defendant,  on  the 
4th  of  December,  1877,  called  on  the  complainant  for  pay- 
ment of  the  interest.  The  complainant  then  desiring  to  be 
relieved  from  the  necessity  of  making  immediate  payment, 
requested  him  to  wait  upon  him  for  a  few  days  further  for 
the  money,  but  said  that  he  would  pay  it  at  that  moment  if 
Romaine  must  have  it.  Romaine  then,  being  willing  to 
accommodate  the  complainant,  agreed  to  give  further  time 
for  the  payment  of  the  interest,  but  no  time  was  fixed.  He 
then  left  the  store  of  the  complainant,  but,  on  leaving, 
asked  when  he  should  call  again,  to  which  the  complainant 
replied,  "Very  soon."  On  the  8th  of  December  it  was 
agreed  between  them  that  if  the  complainant  should  pay 
the  interest  some  time  during  the  next  week  (which  would 
end  on  the  15th  of  the  month),  it  would  be  satisfactory.  On 
that  occasion,  in  the  conversation  between  them,  Romaine 
told  the  complainant  that  he  did  not  mean  to  take  advantage 
of  the  non-payment  of  the  interest  within  the  thirty  days, 
and  added  "that  he  would  not  do  a  mean  thing  by  him." 
On  the  13th  of  the  month  the  complainant  sent  a  check  for 
the  interest,  accompanied  by  a  note  requesting  a  receipt  for 
the  money.  The  next  day  the  check  was  returned  to  him 
by  the  attorney  of  the  defendant,  who  informed  him  that 
the  defendant  would  not  accept  it,  but  demanded  payment 
of  the  principal,  as  well  as  the  interest.  On  the  31st  of 
December,  the  complainant  tendered  to  Romaine  tiie 
amount  of  the  interest,  with  lawful  interest  thereon,  but  the 
latter  refused  to  accept  it,  saying  he  had  changed  his  mind, 
and  would  demand  the  whole  of  the  principal  and  interest 
of  the  bond.  On  the  18th  of  January  following  the  suit 
was  brought  on  the  bond,  and  on  the  4th  of  March  follow- 
ing the  complainant  filed  his  bill  for  an  injunction.  A  pre- 
liminary injunction  was  allowed  on  the  payment  of  the 
amount  due  for  interest,  and  interest  thereon,  into  this 
court. 

The  defendant  has  answered  the  bill,  and  now  moves  to 
dissolve  the  injunction  on  the  bill  and  answer.     The  trans- 
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actions  on  which  the  complainant's  claim  to  relief  is  based 
were  not  within  the  defendant's  knowledge?.  Her  answer  in 
reference  to  them  is,  therefore,  no  evidence.  IsTor  can  she 
avail  herself  of  the  affidavit  of  her  husband,  which  is 
attached  to  the  bill.  The  complainant  relies  on  the  aver- 
ments of  the  bill  and  his  own  affidavit  in  support  thereof, 
without  the  aid  of  affidavits  of  third  parties  annexed 
thereto,  and  therefore  the  defendant  must  rely  solely  on  her 
answer,  without  resorting  to  the  affidavits  of  third  parties. 
Gariss  v.  Gariss,  2  Beas.  320.  The  complainant  admits  that 
her  husband  has  been  and  is  her  agent  and  business  man- 
ager, and  has  always  had  charge  of  the  collection  of  the 
interest  accruing  on  the  bond  and  mortgage.  The  bill 
states  that  it  has  been  the  custom  between  the  parties  to 
accommodate  each  other,  and,  on  the  part  of  the  complain- 
ant, to  pay  on  the  call  and  request  of  Romajne,  who  always 
fixed  the  time  at  which  he  would  require  the  money  at  a 
later  period  than  the  expiration  of  the  thirty  days. 

Equity  will,  for  sufficient  cause,  relieve  against  forfeiture 
in  such  cases  as  this.  Baldwin  v.  Vcm  Vorst,  2  Stoc/i\,577; 
Martin  v.  3IeMle,  3  Stock.  222;  DeGi^oot  v.  Mc Cotter,  4  C.  K 
Gr.  531;  Sirey.  Wightman,  10  C.  E.  Gr.  102.  In  the  cases 
of  Baldwin  v.  Van  Vorst,  ubi  supra,  and  Spring  v.  Fisk,  6  C.  E. 
Gr.  175,  cited  by  the  defendant's  counsel,  relief  was  denied 
because  there  was  no  equitable  ground  for  it.  In  the  former 
case  the  court  said :  "The  defendant  ofi'ers  no  excuse  for 
his  default,  not  even  that  of  negligence,  or  of  his  inability 
to  raise  the  money  at  the  day.  For  anything  appearing  to 
the  contrary,  the  default  was  willful,  and  without  excuse, 
and  intended  to  harass  and  inconvenience  the  complainant 
by  withholding  from  him  his  interest-money.  The  defendant 
made  no  amends  for  his  default  until  he  was  compelled  to 
do  so  by  the  complainant's  exhibiting  his  bill  in  this  court." 
In  Spring  v.  Fisk,  the  chancellor  says  :  "  The  excuse  in  this 
case  is  not  accident,  or  mistake,  or  even  inadvertence,  in  the 
sense  in  which  that  term  is  used  in  such  case  in  equity,  but 
it  is  mere  negligence."     And,  again,  he  says:    "I  do  not 


28  CASES  m  CHANCERY.  [30  Eq. 

Bell  V.  Romaine. 

feel  willing  to  adopt  the  principle  that,  in  a  case  like  this, 
mere  negligence  will  excuse  the  payment  at  the  day  and 
avoid  the  consequence  of  non-payment."  In  the  case  in 
hand  there  is  evidence,  on  the  statements  of  the  bill,  that 
the  defendant's  agent  had  habitually  waived  payment  at  the 
day,  or  within  the  thirty  days.  The  complainant  states  that 
it  had  been  his  custom  to  pay  the  interest  on  the  call  and 
request  of  Romaine,  who  always  fixed  a  period  for  payment 
beyond  the  thirty  days.  And,  again,  there  appears,  from 
the  statements  of  the  bill,  to  have  been  both  an  implied  and 
an  express  waiver  in  respect  to  the  interest  which  fell  due 
in  October,  1877.  After  the  expiration  of  thirty  days  from 
that  time,  the  interest  being  unpaid,  Romaine  agreed  to  give 
the  complainant  further  time,  although  the  latter  expressed 
his  willingness  to  pay  at  once  if  it  was  insisted  upon. 
And,  again,  four  days  afterwards,  a  time  was  fixed  by  agree- 
ment between  them  within  which  it  was  to  be  paid.  The 
time  specified  for  paying  a  mortgage  may  be  extended  by 
parol.  Tompkins  v.  Tompkins^  6  C.  E.  Gr.  338.  Payment 
according  to  the  parol  agreement  will,  of  course,  prevent  a 
default.  Ibid.;  De  Groot  v.  Mc  Cotter,  ubi  supra.  Said  the 
court,  in  the  latter  case:  "If  the  complainant  has  given 
further  day  of  payment,  or  in  any  other  way  waived  the 
payment,  according  to  the  letter  of  the  bond,  the  default 
contemplated  and  provided  against  has  not  happened."  The 
complainant  in  the  case  under  consideration  sent  a  check  for 
the  interest  within  the  time  agreed  upon.  It  was  subse- 
quently returned  to  him  ;  not,  however,  because  it  was  not 
good  for  the  amount — for  no  such  reason  was  assigned — but 
because  the  defendant  had  determined  to  require  payment 
of  both  principal  and  interest  of  the  bond.  The  complain- 
ant says  that  Romaine  told  him,  when  the  tender  was  made, 
that  the  reason  why  he  would  not  accept  was  that  he  had 
changed  his  mind,  and  would  demand  the  whole  of  the 
principal  and  interest  due  on  the  bond. 

On  the  case  as  it  stands,  the  motion  to  dissolve  cannot 
prevail.     It  will  be  denied,  with  costs. 
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John  Manning 

V. 

Henrietta  L.  Tuthill. 


The  holder  of  a  first  mortgage  discovering,  during  foreclosure,  that 
certain  taxes  were  a  lien  on  the  premises,  paramount  to  all  encum- 
brances, entered  into  an  agreement,  through  his  Solicitor,  with  the 
solicitor  of  a  second  mortgagee,  that  if  he,  the  first  mortgagee,  would 
pay  the  taxes,  and  the  second  mortgagee  should  buy  the  premises  at 
the  foreclosure  sale,  he  should  be  repaid  by  the  second  mortgagee. 
After  such  payment,  sale  and  purchase,  the  second  mortgagee  refused  to 
refund  the  amount  of  the  taxes. — Held,  that  the  first  mortgagee  could 
not  be  subrogated  to  the  original  lien  of  the  township  for  the  taxes, 
and  have  the  amount  paid  by  him  decreed  a  lien  on  the  lands. 


Bill  and  clemimrer. 

Mr.  E.  A.  Day  and  3Ir.  Geo.  S.  Duryee,  for  demurrants. 

Mr.  G.  C.  Cowart,  for  complainant. 

The  Chancellor. 

The  case,  stated  by  the  bill,  is  that  the  complainant  was 
the  holder  of  the  first,  and  the  defendant  of  the  second 
mortgage  on  certain  land  in  East  Orange,  in  Essex  county ; 
that  the  complainant  had  proceeded  to  final  decree  and  exe- 
cution, for  the  sale  of  the  property,  in  a  suit  in  this  court, 
for  foreclosure  and  sale  of  the  premises  to  which  the  defend- 
ant was  a  party  by  reason  of  her  mortgage,  when  he  discov- 
ered that  the  property  was  liable  to  be  sold  for  certain 
unpaid  taxes  which  were  a  lien  thereon,  paramount  to  his 
mortgage ;  that  the  premises  were  then  advertised  to  be  sold 
under  the  execution ;  that  his  solicitor  apprised  the  defend- 
ant's solicitor  of  the  existence  of  the  tax,  and  that  the  land 
was  liable  to  be  sold  to  pay  it;  that  it  was  then  agreed, 
between  the  solicitors,  that  if  the  complainant  would  pay 
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the  tax,  the  defendant  would,  if  she  should  be  the  purchaser 
of  the  property  at  the  sale  under  the  foreclosure,  repay  to 
him  the  money  which  he  should  so  pay  for  the  tax,  with 
interest;  and  that  she  did  buy  the  property  at  that  sale,  for 
a  sum  a  little  more  than  enough  to  pay  the  amount  due  the 
complainant  for  principal,  interest  and  costs,  and  now  refuses 
to  pay  according  to  that  agreement. 

The  complainant  seeks  to  establish  an  equitable  lien  on 
the  property  for  the  money  and  interest  thereon,  and,  to  that 
end,  prays  to  be  subrogated  to  the  rights  which  the  township 
authorities  had  for  the  collection  of  the  tax. 

It  will  have  been  perceived  that  this  claim  is  based  upon 
the  agreement  of  the  defendant's  solicitor,  that  the  defend- 
ant would,  in  a  certain  contingency — her  purchase  of  the 
property  at  the  foreclosure  sale — repay  to  the  complainant 
the  amount  of  the  tax,  w^ith  interest.  The  tax  was  dis- 
charged. It  was  necessary  to  pay  it  for  the  protection  of 
the  complainant's  mortgage,  and  he  paid  it  accordingly. 
He  raisrht  have  had  the  amount  included  in  the  decree  in 
the  foreclosure  suit.  He  did  not  do  so,  but  chose  to  rely  on 
the  agreement  of  the  defendant's  solicitor,  that  the  defend- 
ant would,  if  she  should  buy  the  property,  repay  the  money 
to  him.  If  the  solicitor  had  authority  thus  to  bind  bis 
client,  the  obligation  was  a  legal  one.  The  complainant  has 
endeavored  to  enforce  it  at  law,  and  has  failed.  As  between 
him  and  the  holders  of  encumbrances  subsequent  to  his,  he 
was  entitled  to  subrogation,  in  the  foreclosure  suit,  on  the 
payment  of  the  tax;  but  as  against  a  purchaser  at  the  sheriff's 
sale,  he  was  not.  His  claim  against  the  defendant  depends 
entirely  on  the  agreement  to  repay.  From  that,  no  equita- 
ble lien  arises,  nor  can  any  be  established  upon  it.  The  case, 
as  stated  most  favorably  for  him,  stands  thus :  Being  com- 
pelled, in  order  to  protect  his  claim  under  his  mortgage,  to 
pay  the  tax,  he  refrained  from  taking  steps  to  obtain  re-im- 
bursement  in  the  foreclosure  suit,  because  of  the  promise 
made  by  the  defendant's  solicitor  that  she  would  re-imburse 
him  in  case  she  should  become  the  purchaser.     She  having 
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become  the  purchaser,  now  refuses  to  re-imburse  him.  He 
sued  her  at  law  for  the  money,  and  was  nonsuited.  It  is 
part  of  his  case  here,  that  he  cannot  recover  at  law.  He 
then  came  into  this  court  to  compel  the  repayment,  on  the 
ground  that  the  tax  was  paid  for  the  benefit  of  the  defend- 
ant's mortgage  claim,  as  well  as  his  own,  and  that  she  agreed 
to  re-imburse  him  if  she  should  buy  the  property.  He  seeks, 
in  fact,  to  establish  a  lien  on  the  property,  because  the  pay- 
ment, though  made  for  his  own  protection,  was,  at  the  same 
time,  incidentally  for  that  of  the  defendant.  Had  a  stranger 
bought  the  property,  the  claim  would  not  have  been  made. 
It  would  not  have  been  supposed  to  be  capable  of  being 
maintained.  It  rests,  then,  on  the  conditional  promise  to 
pay.  It  has  been  held,  at  law,  that  an  action  against  the 
defendant  cannot  be  maintained  upon  that  promise.  If  it 
be  conceded  that  the  defendant  is  legally  liable  on  the 
promise,  though  made  by  her  solicitor,  then  the  remedy  is 
at  law.  The  fact  that  the  money  paid  was  paid  for  the  dis- 
charge of  a  tax  which  was  a  lien  upon  the  property,  would 
not,  of  itself,  give  to  the  complainant  the  right  of  subroga- 
tion for  repayment.  If  there  had  been  no  promise,  there 
could  be  no  shadow  of  claim  for  subrogation.  The  promise 
to  repay  will  not  give  the  right. 
The  demurrer  will  be  sustained. 


Makcus  L.  Ward,  executor, 

v. 

Maria  L.  Kitchen  and  others. 

1.  A  bona  fide  division  of  the  residue  of  an  estate,  consisting  of  both 
realty  and  personalty,  as  authorized  by  a  will,  is  binding  on  the  i^arties 
and  all  others  interested. 


Note. — In  Perry  on  Trusts  ^  465,  it  is  said  that  the  distinction  between 
an  original  investment  improperly  made  by  trustees  and  an  investment 
made  by  the  testator  himself  and  simply  continued  by  the  trustees, 
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2.  A  direction  to  invest  a  share  "in  productive  funds  upon  good 
securities,"  means  only  those  that  are  designated  by  law ;  and  a  disre- 
gard of  such  requirement  renders  the  executor  personally  liable,  in 
case  of  loss  or  depreciation. 

3.  A  specific  legacy  may  remain  invested  in  the  stocks  set  apart  and 
designated  by  the  testator  for  the  purpose  in  his  will. 

4.  An  executor,  apprehending  a  depreciation  in  the  stocks  in  which 
a  specific  legacy  is  invested,  should  protect  the  estate  by  converting 
them. 


Bill  for  construction  of  will  and  for  directions. 
Mr.  John  W.  Taylor,  for  complainant. 

The  Chancellor. 

The  complainant  asks  tlie  direction  of  this  court  in  the 
discharge  of  his  duty  as  trustee  under  the  will  of  Moses 
Ward,  deceased,  and  asks,  also,  for  a  construction  of  part 
of  that  instrument,  and  of  part  of  the  codicil  thereto.  By 
the  will  the  testator,  after  sundry  gifts  and  provisions,  gave 
one-half  of  all  the  residue  of  his  estate,  real  and  personal, 
to  his  son,  the  complainant,  and  of  the  remaining  half  he 
gave  to  his  daughter  Maria  the  "  sum  or  value  of  $6,000  to 
be  at  her  own  disposal,"  and  provided  as  follows  as  to  the 
residue  of  that  half : 

"  Whatever  remains  of  the  said  last-mentioned  half,  I  direct  my 
executor  to  invest  in  productive  funds,  upon  good  securities,  and  to 
collect  and  pay  over  to  my  said  daughter  the  interest  and  income 
thereof,  half-yearly,  during  her  natural  life." 


cannot  be  safely,  acted  upon.  This  rule  is  criticised  in  13  Am.  Law 
Reg.  208,  and  said  to  be  not  borne  out  by  the  cases  cited  to  support  it. 

In  Ashhurst  v.  Potter,  2  Steio.  625,  632,  Mr.  Barker  Gummere  was  of 
opinion  that  such  an  investment  by  a  testator  would  not  justify  its 
continuance  by  his  executors. 

See  further,  in  addition  to  the  cases  cited  in  Perry  and  Am.  Law. 
Reg..  Hogan  v.  DePeyster,  20  Barb.  100 ;  Gray  v.  Lynch,  8  Gill  403  ;  10  N. 
Y.  Leg.  Obs.  321 ;  La/:y  v.  Stamper,  27  Grait.  42 ;  Anderson  v.  Gregg,  44 
Miss.  170;  MeMurtrie  V.  Penna.  Co.,  9  Phila.  529,  75  Pa.  St.  304.— Rep. 
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He  provided,  also,  for  the  division  of  the  residue  between 
his  sou  and  daughter  by  their  mutual  agreement,  declaring 
it  to  be  his  will  that  they  might,  by  their  own  agreement 
and  without  sale,  by  releasing  to  each  other,  make  division 
of  any  and  all  of  the  residue  of  his  estate  between  them- 
selves, so  far  as  they  could  mutuajly  agree  upon  the  terms 
of  division  and  the  valuation  of  the  property. 

By  the  will  he  gave  to  his  executor  the  sum  of  $10,000 
in  trust,  to  be  applied  towards  defraying  the  expense  of 
erecting  a  wing  to  the  asylum  building  of  the  Newark 
Orphan  Asylum  Association,  provided  the  association 
should  procure  the  necessary  additional  funds  to  build  and 
finish  the  wing,  and  actually  build  and  finish  it  within  ten 
years  from  the  time  of  his  death.  He  further  declared  it  to 
be  his  will  that,  until  such  additional  funds  were  procured, 
the  $10,000  should  be  invested  in  productive  funds,  upon 
good  and  sufficient  securities,  and  the  interest  and  income 
thereof  re-invested  in  like  manner  and  added  to  the  original 
sum,  and  that  the  whole  should,  if  necessary,  be  applied  to 
the  before-mentioned  purpose  as  soon  as  the  additional 
funds  to  be  provided  by  the  association  should  be  obtained 
and  the  work  finished ;  provided  it  should  be  within  the  ten 
years.  He  further  declared  it  to  be  his  will  that  if  funds 
from  other  sources  should  be  procured  for  the  purpose  of 
such  amount  that,  they  being  first  applied  thereto,  any  part 
of  his  bequest  should  remain  unexpended,  then  that  the 
residue  of  his  bequest  which  should  so  remain  unexpended 
should  be  invested  or  put  out  at  interest  on  good  and  suffi- 
cient securities,  and  the  yearly  interefet  thereof  be  applied  to 
the  general  uses  and  support  of  the  institution.  By  the 
codicil,  he  revoked  that  bequest,  and,  in  lieu  thereof,  gave 
to  his  executor,  in  trust,  for  the  same  purposes  and  on  the 
same  conditions,  and  subject  to  the  same  limitations,  one 
hundred  shares  of  the  capital  stock  of  the  Newark  Gas  Light 
Company,  fifty  shares  of  the  capital  stock  of  the  Newark 
Banking  Company,  and  fifty  shares  of  the  capital  stock  of 
the  State  Bank  at  Newark ;  the  dividends  or  profits  arising 
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from  those  stocks  to  be  collected,  applied  and  disposed  of 
in  the  same  manner  as,  in  his  will,  the  interest  of  the  $10,000 
was  directed  to  be  applied  and  disposed  of. 

The  division  of  the  residuary  estate,  which  consisted,  in 
part,  of  real  estate  and  stock  of  the  Newark  Lime  and 
Cement  Manufacturing  Company,  the  Newark  Gas  Light 
Company,  the  Mechanics  National  Bank  of  Newark,  and  the 
Newark  City  National  Bank,  was  made  by  the  complainant 
and  his  sister,  her  husband  consenting  thereto ;  and  there 
were  therein  set  oft*  to  the  complainant,  to  be  held  by  him, 
under  the  trust  declared  in  the  will,  in  respect  to  his  sister's 
share  of  the  residuary  estate,  certain  shares  of  those  stocks. 
All  of  those  stocks  are  valuable,  are  above  par  in  the  market 
(the  Lime  and  Cement  Manufacturing  Company's  stock  very 
exceptionally  so),  and  all  of  them  are  regarded,  by  many 
very  prudent  business  men,  as  excellent  investments  for  their 
own  money.  These  shares  of  stock  were,  in  the  division, 
taken  at  their  market  value,  and  they  are  still  held  by  the 
complainant,  as  trustee  for  his  sister  at  her  request,  because 
she,  as  well  as  he,  regards  them  as  entirely  safe,  as  well  as 
profitable,  investments. 

The  condition  on  which  the  gift  of  stock  to  the  complain- 
ant, for  the  benefit  of  the  Newark  Orphan  Asylum  Associa- 
tion, was  made,  has  been  complied  with,  the  wing  has  been 
built,  and  there  still  remains,  in  the  hands  of  the  complainant, 
of  that  bequest,  stock  of  the  value  of  more  than  $16,000. 

The  complainant  asks  whether  the  provision  of  the  will 
as  to  the  division  of  the  residue  by  him  and  his  sister,  is 
valid,  and  whether  the  division  so  made  will  be  binding,  not 
only  as  against  those  who  made  it,  during  the  life-time  of  his 
sister,  but  afterwards,  as  against  all  persons  claiming  as 
heirs  at  law  of  the  testator  or  otherwise.  Also,  whether  he 
may,  without  his  sisters  consent,  dispose  of  the  shares  of 
stock  which,  in  that  division,  were  assigned  to  him  to  be 
held  in  trust  as  part  of  her  share  of  the  residue,  and  invest 
the  proceeds  in  other  securities,  and  whether  it  is  his  duty 
to  make  such  conversion  and  investment,  and  whether  he 
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will  be  liable  to  be  held  responsible,  pecuniarily,  for  any 
depreciation  in  the  value  of  those  stocks  should  he  fail  to  do 
fio.  Also,  whether  he  may  lawfully  continue  to  hold,  in  the 
stock  in  which  it  was  invested  when  the  testator  died  and 
in  which  it  came  to  the  complainant's  hands,  the  unexpended 
residue  of  the  Orphan  Asylum  legacy,  or  whether  it  is  his 
daty  to  convert  that  stock  into  cash  and  re-invest  the  amount 
in  approved  securities. 

The  power  given  by  the  testator,  to  the  complainant  and 
his  sister,  to  divide  between  them,  by  mutual  agreement^  his 
residuary  estate,  is  valid,  and  a  division  bona  fide,  made 
under  it,  is  binding  on  all  who  are  affected  by  or  interested 
in  it. 

The  trust,  in  respect  to  all  of  the  daughter's  share  of  the 
residuary  estate,  except  the  |6,000  which  were  to  be  at  her 
own  disposal,  is  to  invest  it  in  productive  funds,  upon  good 
securities,  and  to  collect  and  pay  over  to  her  the  interest  and 
income  thereof,  half-yearly,  during  her  natural  life.  Under 
this  direction,  the  trustee  would  not  be  at  liberty  to  invest 
the  money  in  the  stocks  of  banks  and  manufacturing  com- 
panies, however  exceptionally  good,  without  incurring  the 
responsibility  of  answering  for  any  loss  which  might  occur 
to  the  funds,  either  in  interest  or  principal,  by  reason  of  such 
investment.  If  no  directions  are  given  in  the  will  as  to  the 
conversion  and' investment  of  the  trust  property,  the  trustee, 
to  be  safe,  must  take  care  to  invest  the  property  in  the  secu- 
rities pointed  out  by  the  law.  Perry  on  Trusts  §  465 ;  King 
v.  Talbot,  40  N.  F.  76.  :N'or  will  the  fact  that  the  testator 
himself  made  and  approved  of  the  investment,  in  the  absence 
of  express  or  implied  directions  in  the  will,  relieve  the  trustee 
from  responsibility  in  continuing,  permanently,  an  invest- 
ment made  by  the  testator  which  the  trustee  himself  would 
not  be  justified  in  making.  Ibid.  But  the  will  itself  fur- 
nishes evidence  that  the  testator,  in  this  case,  intended  that 
the  investment  should  not  be  in  stocks.  As  appears,  by  the 
provisions  of  the  codicil  changing  the  bequest  to  the  Orphan 
Asylum,  he  thoroughly  understood  the  difference  between 
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a  direction  to  invest  in  "  productive  funds  upon  good  and 
sufficient  securities  "  and  apply  the  interest,  and  the  gift  of 
stocks  with  direction  to  apply  the  dividends.  In  the  legacy 
to  Mrs.  Brown,  and  in  the  gift  to  the  Orphan  Asylum,  in  the 
will,  the  same  language  is  used  in  the  direction  for  invest- 
ment which  is  employed  in  the  residuary  clause  in  regard 
to  that  part  of  the  residuum  which  is  to  be  held  in  trust  for 
his  daughter.  The  direction  in  the  residuary  clause  is  "  to 
invest  in  productive  funds  upon  good  securities,  and  to  col- 
lect and  pay  over  to  his  daughter  the  interest  and  income 
thereof,  half-yearly,  during  her  natural  life."  In  the  provision 
in  the  codicil  for  the  Orphan  Asylum,  the  gift  is  of  specific 
stocks,  the  dividends  or  profits  arising  from  them  to  be  col- 
lected, applied  and  disposed  of  as  in  the  will ;  the  interest  of 
the  $10,000  was  directed  to  be  applied  and  disposed  of.  The 
direction  to  pay  the  interest  or  income  to  his  daughter,  half-^ 
yearly,  is  indicative  of  the  character  of  investment  which 
the  testator  had  in  contemplation.  The  direction  to  invest 
on  good  securities  will  be  construed  to  mean  investment  on 
such  securities,  and  on  such  securities  only,  as  are  regarded 
by  the  court  as  proper  for  the  investment  of  trust  funds.  K 
the  complainant  shall  fail  so  to  invest  the  funds  now  held  by 
him,  in  stocks,  in  trust  for  his  sister,  he  will  be  liable  to  be 
required  to  make  compensation,  at  least,  for  any  loss  of 
principal  which  may  occur  through  depreciation  of  the 
stocks. 

The  gift  to  the  Orphan  Asylum  stands  on  a  different  foot- 
ing. It  is  a  bequest  to  the  complainant  of  specific  shares  of 
the  capital  stock  of  a  gas  light  company  and  two  banks,  in 
trust  for  the  same  purposes  to  which,  in  his  will,  the  testa- 
tor had  directed  the  $10,000  to  be  applied,  "  the  dividends 
or  profits  from  the  said  stocks  to  be  collected,  applied  and 
disposed  of  in  the  same  manner  "  as  in  his  will  the  interest 
of  the  $10,000  was  directed  to  be  applied  and  disposed  of. 
The  complainant  is  not  at  liberty  to  convert  this  stock  into 
money  [Neville  v.  Fortescue,  16  Sim.  333;  Boys  v.  Boys,  28- 
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Beav.  436),  unless  the  depreciation,  or  threatened  deprecia- 
tion, of  it  should  render  it  prudent  for  him  to  do  so  in  order 
to  protect  the  trust  fund,  in  which  case  he  must  act  wisely 
in  the  emergency. 


William  H.  Haggerty,  executor, 

V. 

EuPHEMiA  Lanterman  and  others. 

A  testator,  after  directing  all  his  debts  to  be  paid,  gave  to  each  of 
his  six  children  an  equal  share  of  all  of  his  estate,  the  shares  of  his 
two  daughters  to  be  invested  for  their  use  during  life,  with  remainder 
to  their  respective  heirs.  After  appointing  his  son  W.  his  sole  execu- 
tor, he  concluded  as  follows  :  "  My  will  and  wish  is  to  consult  the  heirs 
-whether  it  will  be  best  to  sell  it  or  otherwise — the  homestead  prop- 
■erty." — Heldi  that  a  power  of  sale  of  the  real  estate  vested  in  the 
executor,  from  his  duty  to  divide  the  estate  and  invest  the  daughters' 
shares,  and  also  from  the  condition  of  the  estate,  there  being  insuffi- 
cient personalty  to  pay  the  debts,  and  the  sons  being  unable  to  pay 
their  debts  to  the  testator  except  from  their  several  shares  of  the 
realty. — Held,  also, 'that  the  executor's  power  of  sale  over  the  home- 
stead is  not  dependent  upon  obtaining  the  consent  of  all  the  heirs. 


Bill  for  construction  of  will.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  L.  Cochran,  for  complainant. 

Mr.  G.  M.  Shipman,  for  Mrs.  Lanterman. 

The  Chancellor. 

The  question  presented  for  adjudication  is,  whether, 
under  the  provisions  of  the  will  of  Aaron  Haggerty, 
deceased,  the  executor  has  power  to  sell  the  real  estate  of 
which  the  testator  died  seized.     By  the  will,  the  testator. 
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after  directing  tbat  his  debts  and  funeral  expenses  be  paidy 
gives  a  legacy  to  his  wife ;  then  gives  to  his  four  sons  each 
an  equal  share  of  "all"  his  "estate;"  then  gives  to  his 
daughter  Emeline  the  interest  of  her  equal  share  of  his 
"property"  during  her  life,  and  afterwards  "to  go  to  her 
heirs,  if  she  has  any,  and  if  not,  to  her  brothers  and  sis- 
ters" ;  then  gives  to  his  daughter  Almira  "  an  equal  share 
with  his  sons" ;  and  then  gives  to  his  daughter  Eupheraia 
"an  equal  share  with  the  rest;  to  have  the  interest  of  it 
during  her  life-time ;  if  she  has  heirs,  to  go  to  them ;  if  she 
has  none,  to  go  to  her  brothers  and  sisters."  The  will  con- 
cludes as  follows : 

"  I  appoint  my  beloved  and  trusty  son,  William  H.  Haggerty,  my 
sole  executor  of  this  my  last  will  and  testament.  My  will  and  wish  ia 
to  consult  the  heirs  whether  it  will  be  best  to  sell  it  or  otherwise — the 
homestead  property."  * 

The  scheme  of  the  will  is  an  equal  division,  among  his^ 
children,  of  the  testator's  entire  estate,  real  and  personal,  after 
paying  the  legacy  to  his  widow;  his  daughters,  however,^ 
to  have  only  the  interest  of  their  respective  shares  for  life. 
This  scheme  not  only  contemplates  a  division  of  all  the 
property,  but  also  the  investment  of  the  shares  of  the 
daughters,  which  involves  a  conversion  of  the  real  property 
into  cash.  To  make  the  division  and  the  investment  are 
part  of  the  duties  of  the  executor.  Jones's  ex'r  v.  Stiles,  4 
a  E.  Gr.  324 ;  Parker's  ex'r  v.  Moore,  10  C.  K  Gr.  228 ; 
South  V.  Allen,  5  Mod.  101.  To  these  ends  there  must  be  a 
sale  of  the  real  property.  Where  a  testator  directed  that 
his  real  and  personal  estate  be  sold  and  divided  amongst  his 
sisters,  a  power  to  the  executors  to  sell  the  real  estate  was 
implied.  Tylden  v.  Hyde,  2  S.  ^  S.  238.  The  better  opinion 
at  present  seems  to  be,  says  Judge  Redfield,  that  the  mere 
fact  that  the  avails  of  real  estate,  after  it  is  converted  into 
money,  is  directed  to  go  in  such  a  direction  that  it  will  have 
to  pass  through  the  hands  of  the  execiator  in  the  form  of 
money,  will,  by  implication,  give  a  power  of  sale.     2  Redf^ 
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on  Wills  124.  See,  also,  Deioey  v.  Buggies,  10  C.  K  Gr. 
85,  and  Whitehead  v.  Wfeo??,  2  ^S'fe?^.  396;  Theobald  on  Wills 
234-238 ;  1  Wms.  on  Ex'rs  655 ;  Going  v.  Emery,  16  P/cA:.  107. 
If  the  executor  is  directed  by  the  will,  or  bound  by  law,  to 
see  to  the  application  of  the  proceeds  of  the  sale,  or  if  the 
proceeds  in  the  disposition  of  them  are  mixed  up  and 
blended  with  the  personalty  which  it  is  the  duty  of  the 
executor  to  dispose  of  and  pay  over,  then  a  power  of  sale  is 
conferred  on  the  executor  by  implication.  Lippincotfs  ex'r 
V.  Lippincott,  4  C.  E.  Gr.  121,  122.  But  there  is  direct  evi- 
dence in  this  will  of  the  intention  of  the  testator  to  give  to 
his  executor  power  to  sell  his  real  estate.  The  language  of 
the  concluding  clause  of  the  last  section,  above  quoted,  dis- 
tinctly indicates  that  intention.  The  testator  there  expresses 
his  desire  that  the  executor  consult  with  the  testator's  other 
children  as  to  the  expediency  of  selling  the  homestead  prop- 
erty. He  desires  ^to  respect  their  wishes  on  that  subject, 
but  the  power  to  sell  is  not  dependent  on  their  consent.  He 
did  not  intend  that  the  power  of  sale  should  be  clogged  by 
the  necessity  of  obtaining  the  consent  of  all  his  children. 
In  fact  (it  may  be  remarked),  all  of  them  except  Euphemia 
are  desirous  ^that  the  executor  should  sell  the  property. 

There  is  still  another  consideration  which  may  be  added. 
The  testator's  personal  estate,  if  the  amounts  due  to  him 
from  his  sons  be  not  included  (and  some  of  his  sons  are 
unable  to  pay  those  debts  except  out  of  their  shares  of  his 
estate),  is  insufficient  to  pay  his  debts.  He  evidently 
intended  that  the  debts  due  him  from  his  sons  should  be 
paid  by  the  sons  in  the  distribution  of  his  estate  to  them 
under  his  will,  and  he  intended  that  his  executor  should 
have  power  to  sell  his  real  estate,  and  that  he  should  do  so, 
unless  some  arrangement  should  be  made  among  his  chil- 
dren which  should  render  a  sale  unnecessary. 

The  language  of  Chief  Justice  Shaw,  in  Going  v.  Eaery, 
above  cited,  is  apphcable  to  the  will  under  consideration : 
"The  will  is  certainly  very  inartificially  drawn,  but  this  cir- 
cumstance is  never  held  to  affect  the  validity  of  a  will  when 
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the  meaning  of  any  particular  clause,  expounded  by  a  con- 
sideration of  all  other  parts  of  the  will,  can  be  ascertained 
with  reasonable  accuracy.  The  rule  then  applies  that  if  a 
testator,  having  a  right  to  dispose  of  his  real  estate,  directs 
that  to  be  done  by  his  executor  which  necessarily  implies 
that  the  estate  is  first  to  be  sold,  a  power  is  given  by  this 
implication  to  the  executor  to  make  such  sale  and  execute 
the  requisite  deeds  of  conveyance." 


Thomas  S.  Hiles 

V. 

Joseph  Coult  and  others. 


Where  the  grantee  of  a  mortgagor  conveys  the  mortgaged  premises 
in  different  parcels,  and  the  grantees  of  such  parcels  again  convey 
them  in  parcels, — Held,  that  the  grantees  of  the  latter  parcels  are 
liable  to  pay  the  share  of  the  mortgage  debt  chargeable  on  the  part  of 
the  mortgaged  premises  of  which  the  premises  conveyed  to  them  are 
part,  in  the  inverse  order  of  conveyance  to  them. 


Bill  to  foreclose.     On  petition  to  open  final  decree,  &c. 
Mr.  C.  J.  Roe,  for  petitioners. 
Mr.  L.  Cochran,  for  complainant. 

The  Chancellor. 

By  the  final  decree  in  this  cause,  it  is  directed  that  a  cer- 
tain part  of  the  mortgaged  premises,  which  was  conveyed  by 
Joseph  Coult  and  his  wife  to  Isaac  A,  "Walker,  on  the  1st  of 
July,  1868,  be  sold  to  raise  a  part  of  the  money  due  on  the 
complainant's  mortgage,  which  was,  wh,en  the  conveyance 
to  Walker  was  made  by  Coult,  an  encumbrance  on  that  and 
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other  land.  Walker,  subsequently,  by  two  deeds,  one  dated 
January  18th,  1869,  and  the  other  dated  February  4th  in 
that  year,  conveyed  two  parcels  of  the  property  to  the  peti- 
tioners. On  the  20th  of  November  following,  he  conveyed 
the  rest  of  the  property  to  the  complainant,  who,  on  the 
16th  of  September,  1876,  conveyed  it  to  Mary  E.  Schofield. 
The  petition  prays  that  the  decree  may  be  so  amended  as  to 
direct  that  the  property  be  sold  to  raise  the  before-men- 
tioned proportion  of  the  money  due  on  the  complainant's 
mortgage,  with  interest  and  costs,  in  inverse  order  of  the 
conveyances;  that  is,  that  the  part  conveyed  to  and  now 
held  by  Mary  E.  Schofield  be  sold  for  that  purpose  before 
the  property  of  the  petitioners.  The  conveyances  by 
Walker  were  all  by  deeds  of  warranty,  and  neither  the 
petitioner  nor  the  complainant  knew,  at  the  time  of  taking 
the  conveyances  to  them,  of  the  existence  of  the  mortgage 
now  held  by  the  complainant.  They  all,  however,  had  con- 
structive notice  of  it,  it  having  been  duly  recorded. 

It  is  the  established  rule  of  this  court  that,  if  a  mortgagor 
sell  the  land  covered  by  the  mortgage  in  difiercnt  parcels 
and  at  difierent  times,  the  parcels  shall  be  sold  to  raise  the 
money  to  discharge  the  mortgage  debt  in  the  inverse  order 
of  their  alienation.  Shannon  v.  llarselis,  Sax.  413.  And 
this  rule  applies  though  the  sales  in  parcels  were  made,  not 
by  the  mortgagor,  but  by  a  person  claiming  under  him. 
Wikoff  V.  JDaois,  3  Gr.  Ch.  224.  It  is  apphcable,  also,  to  a 
case  such  as  the  present.  When  the  petitioners  bought  the 
part  of  the  property  which  was  conveyed  to  them,  it  was 
subject  to  the  mortgage,  but  the  rest  of  the  property 
remained  in  the  hands  of  Walker,  and,  as  between  him  and 
them,  that  part  so  retained  by  him  was  liable,  in  equity,  to 
be  first  sold  to  pay  the  mortgage.  It  is  to  be  regarded  as 
having  been  then  equitably  charged  with  the  payment  of 
the  mortgage  debt,  and  the  complainant,  when  he  purchased 
it  from  Walker,  took  the  place  of  the  latter,  and  took  the 
land  so  charged  in  equity.     That  land,  now  owned  by  Mary 
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E.  Schofield,  must,  as  between  her  and  the  petitioners,  be 
first  sold  to  raise  the  proportion  of  the  mortgage  debt, 
interest  and  costs,  decreed  to  be  raised  by  sale  of  the 
Walker  property. 


Augustus  A.  Hardenburgh  and  others,  executors  &c., 

V. 

John  A.  Blair,  receiver  &c.,  and  others. 

A  testator  gave  to  his  executors  a  fund,  in  trust,  for  each  of  his  four 
children  and  his  or  her  issue,  and  "  to  safely  invest  it  and  pay  to  each 
one  of  his  children  the  interest  and  income  of  it  during  his  or  her 
natural  life,  in  such  manner  and  in  such  amounts  as  the  executors 
shall  deem  most  prudent."  On  a  bill  filed  by  the  executors  for  th^ 
construction  of  this  clause,  and  for  directions  as  to  their  duty, — Held, 
that  they  must  apply  so  much  of  the  income  of  one  of  the  children  as 
will  be  sufl&cient  to  satisfy  a  judgment  recovered  against  him,  a 
receiver  having  been  appointed  under  supplemental  proceedings  on 
the  execution,  and  it  appearing,  by  the  bill,  that  of  the  income  coming 
to  the  legatee  the  executors  have  enough  money  in  their  hands,  over 
and  above  the  amount  which  they  deem  it  prudent  to  pay  the  legatee, 
to  satisfy  the  judgment  with  costs  and  interest. 


Bill  for  relief.     On  final  hearing  on  bill  and  answers. 


Note. — Trusts  cannot,  generally  speaking,  be  created  with  a  proviso 
that  the  equitable  estate  or  interest  of  the  cestui  que  trust  shall  not  be 
alienated.  Perry  on  Trusts  §  386  ;  Story'' s  Eq.  Juris.  ^  974a  ;  3  Wms.  on 
ExWs  1374;  and  see  especially  MandLebaum  v.  McDonnell,  29  Mich.  78, 
reviewing  the  principal  cases;   Teague's  Case,  L.  R.  (10  Eq.)  564. 

A  bequest  of  money  in  trust  for  W.,  "  not  subject  to  any  debt  or 
debts  he  may  have  contracted,  but  for  his  comfort  and  support," 
— Held,  subject  to  his  debts,  nevertheless,  because  the  condition  is 
void.  Smith  v.  Moore,  37  Ala.  327  ;  Me.hane  w.Mebane,  4  Ired.  Eq.  131  ; 
Gray  v.  Ohear,  54  Ga.  231  ;  Mcllvaine  v.  Smith,  42  Mo.  45  ;  see  Stagg  v. 
Beekman,  2  Edw.  Ch.  89;  Nichols  v.  Levy,  5  Wall.  433.  The  United 
States  supreme  court,  however,  in  Nichols  v.  Eaton,  1  Otto  716,  refused  to 
sanction  the  doctrine  that  the  power  of  alienation  is  a  necessary  inci- 
dent to  a  devisee's  life  estate  in  real  property,  or  that  his  interest, 
rents  and  profits  of  real  estate,  or  dividends  and  income  of  personal 
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M7\  L.  Zabriskie,  for  complainants. 
Mr.  H.  Traphagen,  for  defendant  Blair. 

The  Chancellor. 

Charles  G.  Sisson,  deceased,  formerly  of  Jersey  City,  by 
his  will  gave  to  his  executors  $1,000,000  in  trust,  to  hold 
$250,000  of  it  for  each  of  his  four  children,  and  his  or  her 
issue,  and  to  safely  invest  it  and  pay  to  each  one  of  his  chil- 
dren the  interest  and  income  of  it  during  his  or  her  natural 
life,  in  such  manner  and  in'  such  amounts  as  the  executors 
should  deem  most  prudent. 

The  testator  died  August  2l8t,  1874.  His  executors,  the 
complainants,  hold,  on  the  above-mentioned  trust,  $250,000 


property,  cannot  be  given  and  granted  by  a  testator  free  from  all  lia- 
bility for  the  debts  of  the  grantee  (see  10  Am.  Law  Bev.  591,  criticising 
this  decision)  ;  also.  Still  v.  Spear,  3  GranVs  Cas.  306  ;  ShanldancVs  Appeal, 
47  Pa.  Si.  113  ;  Bife  v.  Geyer,  59  Pa.  Si.  393  ;  Wells  v.  McCall,  64  Pa. 
Si.  207. 

Devises  or  bequests  forbidding  alienation  for  a  limited  time,  or  to  a 
particular  person,  are  good.  Perry  d'c,  supra  ;  McKinsier  v.  Smith,  27 
Conn.  628  ;  Macleary's  Case,  L.  R.  (20  Eq.)  186  ;  Stewart  v.  Brady,  3  Bush 
[Ky.)  623;  Haniersleyx.  Smith,  4  Whari.  126,  128;  see  Blackwell  v .  Blackwell, 
3  Gr.  386 ;  Van  Middlesworih  v.  Schenck,  3  Hal.  29 ;  Lippincoii  v.  Bidgway,  2 
Stock.  164;  Attwater  v.Attwaier,  18  Beav.  330;  Teaque's  Case,  L.  B.  (10 
Eq.)  564;  Ctmynghame's  Case,  i.  it.  (11  Eq.)  324.  Also,  gifts  to  be  for- 
feited on  the  bankruptcy  or  insolvency  of  the  donee.  Perry,  &c., 
supra;  see,  further,  the  following  recent  cases:  White  v.  Chiity,  L.  B. 
(1  Eq.)  372;  Cox  v.  Fonblanque,  L.  B.  {6  Eq.)  482;  Lloyd  V.  Lloyd,  L.  B. 
2  Eq.)  722  ;  Trappes  v.  Meredith,  L.  B.  (9  Eq.)  229  ;  Haiton  v.  May,  L.  B. 
(3  Ch.)  148;  Hunt  v.  Farbcr,  L.  B.  (3  Ch.)  385;  Sharp  v.  Cosserai,  20 
Beav.  470;  Manning  v.  Chambers,  1  DcG.  &  Sm.  282;  O'dham  v.  Old- 
ham, L.  B.  (3  Eq.)  404  ;  Nichols  v.  Eaton,  1  Otto  716  ;  Bridge  v.  Ward,  35 
Wis.  687  ;  Tdlinghast  v.  Bradford,  5  B.  I.  205  ;  Bryan  V.  Knickerbacker,  \ 
Barb.  Ch.  409.  But  if  the  prohibition  against  alienation  does  not 
include  a  forfeiture  of  the  estate  as  its  consequence,  the  cestui  que  trust 
may  assign  his  interest,  and  the  assignee  has  a  right  to  an  account  for 
the  rents  and  profits  thereafter.  Dick  v.  Piichford,  1  Dev.  &  Bai.  Eq. 
480 ;  Palmer  v.  Stevens,  15  Gray  343  ;  see  NiXon  v.  Bose,  12  Graii.  425. 
So,  where  the  bequest  was  in  trust  to  pay  the  interest  of  a  fund  to  the 
testator's  wife  for  life,  for  the  separate  use  of  his  wife  and  their  children, 
to  be  applied  for  her  and  their  maintenance,  support,  education,  &c.,. 
the  widovv  mortgaged  her  interest  and  became  insolvent. — Held,  that 
the  trust  was  only  for  those  children  needhig  support,  and  a  reference 
was  ordered  to  ascertain  how  much  of  the  income  was  necessary,  the 
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for  his  son  Charles.  The  bill  states,  that  Charles  is  of  full 
age  and  has  a  wife  and  child ;  that  he  is  not  prudent  in  the 
management  of  his  affairs,  and  has,  besides  spending  the  lib- 
eral income  which  he  has  received  from  the  bequest,  become 
indebted  to  various  persons  in  a  very  considerable  sum  of 
money  in  the  aggregate;  that  numerous  suits  have  been 
brought  against  him  on  account  of  such  indebtedness,  and 
that  in  some  cases  judgments  have  been  recovered  against 
him,  which  remain  unpaid,  and  in  other  cases  his  creditors 
are  proceeding  to  judgment  on  their  claims  against  him. 
Upon  proceedings  under  the  act  "  respecting  executions  " 
{Rev.  p.  389),  upon  one  of  the  judgments,  the  defendant, 
John  A.  Blair,  was  appointed  receiver  of  so  much  of  the 
property  and  things  in  action  belonging  to,  or  due  to,  or 


surplus  to  go  to  the  mortgagee.  Carr  v.  Living,  28  Beav.  644.  In  New* 
York,  by  statute,  such  an  interest  is  inalienable.  Van  Epps  v.  Van 
Epps,  9  Paige  237  ;  Brown  v.  Harris,  25  Barb.  134  ;  Moulton  v.  de  ma  Carty, 
6  Rob.  533.  At  common  law  the  estate  of  a  cestui  que  trust  for  life  is 
not  forfeited  by  a  conveyance  of  his  interest.  Whestone  v.  St.  Bury,  2 
P.  Wms.  146  ;  Letbieullier  v.  Tracy,  3  Atk.  728  ;  Bazemore  v.  Davis,  48 
Ga.  339. 

A  devise  to  executors  to  hold  certain  property  and  its  proceeds 
until  the  testator's  sons  should  become  free  from  debt,  and  then  to 
make  a  division  among  them,  does  not  convey  such  an  interest  as 
enables  the  sonsto  alien,  or  such  as  to  subject  it  to  the  claims  of  their 
creditoi's.  Bank  of  State  v.  Forney,  2  Ired.  (N.  C.)  Eq.  181  ;  see  Davidson 
V.  Chalmers,  33  Beav.  653 ;  Hall  v.  Gill,  10  Gill  &  Johns.  (Md.)  325  ;  John- 
son V.  Culbreath,  19  Ala.  348  ;  Emery  v.  Van  Syckel,  2  C.  E.  Gr.  564  ;  Ashe 
V.  Hale,  5  Ired.  Eq.  55. 

The  rule  to  be  drawn  from  the  cases  where  the  trustees'  discretion  is 
absolute  a.nd  uncontrolled  is,  that  the  interest  of  the  cestui  que  trust  in  the 
estate  or  income  can  not  be  reached  to  satisfy  his  debts.  Holmes  v. 
Penney,  3  K.  &  J.  90  ;  Twopenny  v.  Peyton,  \Q  Sim.  487  ;  Leavitt  v.  Beirne, 
21  Conn.  9 ;  Doswell  v.  Anderson,  1  Pat.  &  Heath  185  ;  Ket/ser  v.  Mitchell, 
67  Pa.  St.  473  ;  Nixon  v.  Bose,  12  Gratt.  425  ;  Hall  v.  Williams,  120  Mass. 
344.  The  following  are  illustrations  of  what  has  been  determined  to 
constitute  such  discretion,  or  otherwise: 

I.    Where  the  creditor  has  sought  to  subject  to  his  claim  the  fund  itself. 

Havens  v.  Healy,  15  Barb.  296.  A  trustee  was  to  keep  the  share  of  J. 
in  trust,  and  to  pay  it  to  him  in  small  sums  for  the  support  of  himself 
and  family,  or  otherwise,  as  the  trustee  should  decide,  or  for  a  home  to 
be  kept  in  trust  for  J.  —  Held,  that  J.  took  a  beneficial  interest  in  the 
fund  itself,  and  not  merely  in  the  income ;  that  such  interest  was 
assignable  by  J.,  would  pass  to  bankrupt  assignees,  and  could  be 
reached  by  creditors'  bill. 
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held  ill  trust  for,  the  debtor  at  the  time  of  issuing  the  execu- 
tion, or  at  any  time  afterwards,  as  will  be  sufficient  to  pay 
the  judgment  debt,  with  costs  and  interest,  and  the  debtor 
was  ordered  to  convey  and  deliver  to  the  receiver  all  such 
property  and  rights  in  action,  and  the  evidence  thereof, 
according  to  the  form  of  the  statutes  in  such  case  made  and 
provided.  The  complainants  have  in  hand  a  considerable 
sum  of  money  payable  to  Charles  under  the  will,  it  being 
income  derived  from  the  $250,000  given  to  them  by  the  will 
in  trust  for  him ;  and  of  this  income  they  have  enough  in 
their  hands,  over  and  above  the  amount  which  they  deem  it 
prudent  to  pay  to  Charles,  to  satisfy  the  judgment,  with 
costs  and  interest.  The  receiver  claims  so  much  of  the  last- 
mentioned  money  as  will  satisfy  the  judgment  and  costs 


Leavitt  v.  Beirne,  21  Conn.  9.  B.  gave  to  his  sons,  G.  and  0.,  property 
for  the  exclusive  use  aVid  enjoyment  of  his  daughter  M.  and  her  chil- 
dren, with  full  authority  in  Gr.  and  O.  to  apply  the  property  as  to  them 
should  seem  best  for  their  exclusive  benefit,  during  the  life  of  M.,  and 
afterwards  to  divide  the  same  among  her  children.  On  a  bill  filed 
against  the  trustees  by  the  payees  of  a  note  given  by  M., — Held,  that 
the  fund  was  not  bound  by  M.'s  contracts,  and  that  the  trustees,  had 
the  title  and  custody  and  authority  to  apply  it  according  to  their  dis- 
cretion, with  which  the  court  would  not  interfere  until  an  abuse 
thereof  should  be  shown.  Ellsworth  &  Church,  JJ.  dis.  See  Harper  v. 
Phelps,  21  Conn.  257. 

Lucas  V.  Lockhart,  10  Sm.  &  Marsh.  466.  A  devise  was  made  to  a  wife 
to  have,  during  widowhood,  the  entire  use,  profit  and  control  of  the 
estate,  "  and  to  h^r  discretion  do  I  entrust  the  education  and  mainte- 
nance of  my  children  during  that  time."  — Held,  that  the  widow  took 
the  estate  coupled  with  a  trust,  and  that,  during  the  children's  lives, 
it  was  not  liable  to  sale  to  satisfy  judgments  against  her. 

White  y.  White,  30  Vt.  338.  "I  bequeath  to  my  son  W.  *  *  *  the 
sum  of  fifteen  hundred  dollars  for  the  support  of  himself  and  family, 
and  for  no  other  purpose ;  to  be  paid  and  advanced  by  my  executors, 
within  five  years  after  my  decease,  &c."  The  legacy  was  paid  to  the 
attoi-ney  of  W. — Held,  not  attachable  in  the  attorney's  hands  ;  follow- 
ing Raikes  v.  Ward,  1  Hare  445  ;   Crockett  v.  Crockett,  1  Hare  451. 

Doswell  V.  Anderson,  1  Pat.  &  Heath  185.  M.,  by  marriage  settlement, 
conveyed  lands  and  slaves  in  trust  for  her  sole  use  for  life,  the  profits 
to  be  applied  to  the  support,  maintenance  and  education  of  herself 
and  her  children,  at  her  discretion.  —  Held,  that  the  fund  was  not  liable 
for  her  debts,  contracted  during  or  after  coverture. 

Johnson  v.  Ellis,  \'l  B.  Mon.  479.  Testator  directed  that  the  farm  on 
which  he  lived,  and  all  the  residue  &c.,  should  be  sold  and  the  pro- 
ceeds equally  divided  ;  the  portion  of  his  son  0.  *  *  *  to  remain  in  the 
hands  of  his  executors,  to  be  disposed  of  as  they  might  think  best  for 
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and  interest,  and  the  complainants,  being  in  doubt  as  to  his 
right  to  it,  or  their  authority  to  pay  it,  file  their  bill  for 
direction. 

The  question  presented  is,  whether,  under  the  proceedings 
which  have  been  had  under  the  act  respecting  executions, 
the  income  in  the  hands  of  the  trustees  can  be  reached  by 
the  judgment  creditor  for  the  satisfaction  of  his  debt. 
The  debtor  is  entitled,  under  the  will,  to  the  annual  interest 
of  a  quarter  of  a  million  of  dollars.  Imprudent  in  the 
management  of  his  aifairs,  he  not  only  expends  this  large 
income,  but,  though,  as  far  as  appears,  he  is  not  and  has  not 
been  engaged  in  any  business,  and  has  but  a  small  family, 
a  wife  and  one  child,  he  has  run  heavily  in  debt.     That  he 


him  and  his  heirs. — Held,  that  the  executors'  right  does  not  impair 
the  rights  of  creditors.  If  O.  has  an  equitable  right  to  the  fund,  it  is 
subject  to  their  claims. 

Armvine  v.  Carroll,  4  Hal.  Ch.  620,  886.  A.'s  mother  conveyed  lands 
to  C.  (her  grandson)  in  consideration  of  a  lease  to  herself  for  life,  and 
upon  her  death  to  pay  to  A.  $2,000,  "  in  such  sums  and  at  such  times 
as  A.  might  require"  ;  such  sum  being  intended  for  the  use  and  sup- 
port of  A.,  he  being  indebted  to  divers  persons  and  of  an  improvident 
disposition.  There  was  a  failure  to  prove  the  trust,  but  the  chancellor 
said  (p.  625),  "if  any  claim  or  right  of  action  that  could  be  enforced, 
either  at  law  or  in  equity,  was  given  to  the  complainant,  his  creditors 
could  reach  the  fund  arising  from  it".  See  Battle  v.  Petway,  5  Ired.  Law 
576  ;  Forbes  v.  Smith,  8  Ired.  Eq.  30  ;  Freeman  v.  Perry,  2  Dev.  Eq.  243. 

Wells  V.  Ely,  3  Stock.  172.  Une-fifth  of  a  residuum  was  bequeathed  to 
E.,  wife  of  W,,  in  trust  for  the  use  of  W.  ;  one-fifth  to  C,  wife  of  H., 
in  trust  for  the  use  of  H. ;  and  in  case  H.  should  die  before  J.  and  S. 
arrive  at  the  age  of  twenty-one  years,  his  share  to  be  divided  equally 
between  testator's  surviving  children.  —  Held,  that  W.'s  share  was  sub- 
ject to  his  creditors'  claims.  Query,  whether  the  interest  on  H.'s  share 
was  so  liable. 

Sam.uel  v.  Salter,  3  Met,  [Ky.)  259.  An  estate  was  devised  to  a  trustee 
"  to  use  and  control  the  same  as  he  may  think  best,  and  out  of  the 
rents  &c.  furnish  to  testator's  son,  *  *  as  he  may  need  the  same,  such 
sums  as  may  be  sufficient  for  his  reasonable  and  comfortable  support 
during  life  —  the  overplus  of  the  rents  to  be  divided  between  the  son's 
children,  and,  at  his  death,  the  estate  that  may  remain  to  be  equally 
divided  between  them."  The  trustee  also  had  power  to  sell ;  the  son 
to  have  no  power  to  charge  his  maintenance  with  his  debts,  nor  lay 
the  funds  under  any  liability  ;  and  "  the  said  trustee  is  not  restricted 
or  limited  to  the  actual  profits  of  the  estate." — Held,  that  the  estate 
was  liable  for  the  son's  debts.     [Consult  the  Kentucky  statute.] 

Woodruff  v.  Johnson,  4  Hal.  Ch.  120,  729.  A  lot  and  dwelling-house 
thereon  were  devised  to  trustees  by  O.,  in   trust  for  his  son  S.  for  his 
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ought  not  to  be  protected  in  the  enjoyment,  free  from  lia- 
biUty  for  the  payment  of  his  debts,  of  a  large  income,  of 
which  he  is  the  absolute  owner,  is  almost  too  obvious  for 
remark.  As  was  said  by  Chancellor  Walworth,  in  Halhti 
V.  Thompson,  5  Paige  583 :  "  As  a  general  rule  it  is  con- 
trary to  sound  public  policy  to  permit  a  person  to  have  the 
absolute  and  uncontrolled  ownership  of  property,  and  to 
be  able,  at  the  same  time,  to  keep  it  from  his  honest 
creditors." 

The  question  is,  whether  the  income  may  be  reached  for 
the  payment  of  his  debts  by" proceedings  in  invitum.  If  the 
debtor's  interest  in  the  income  of  the  fund  is  alienable,  it 
undoubtedly  may  be  reached  by  his  creditors.     His  inter- 


occupation  and  enjoyment  during  life,  and  then  to  his  wife  for  life  on 
the  same  trust,  then  in  trust  to  convey  the  fee  to  S.  s  heirs  at  law.  b. 
entered  into  possession,  and,  out  of  his  own  funds,  erected  another 
house  upon -the  lot  above  devised.— HeM,  that  such  house  was  subject 
to  his  creditors'  claims,  but  not  the  land  whereon  it  stood,  and  the 
receiver  was  directed  to  ascertain  the  value  of  the  ground  rent,  and 
to  deduct  that  sum  from  the  rents  and  appropriate  it  to  the  purposes 

of  the  trust.  .    i   ,  •  .         +^ 

Fisher  v.  Taylor,  2  Bawle  33.  A  testator  directed  his  executors  to 
purchase  a  tract  of  land  to  be  conveyed  to  them  in  trust  for  his  son, 
who  was  to  have  the  rents,  issues  and  profits  thereof,  but  the  same  was 
not  to  be  liable  for  any  debts  then  or  thereafter  contracted  by  his  said 
son  at  whose  death  the  land  was  to  vest  in  the  heirs  of  Ins  body.— 
Held,  that  the  interest  of  the  son  in  the  lands  could  not  be  taken  in 

execution.  •  ,  ■       •  p 

Vaux  V.  Parke,  7  W.  &  S.  19.  Under  a  trust  to  pay  the  income  &c. 
into  J  's  hands,  or  to  such  persons  as  he  might  appoint,  with  power  ot 
devise  in  J.,  or  to  his  heirs  if  intestate,  with  further  power  to  the 
trustees  and  J.  to  alter  and  re-invest  the  fund,— Held,  that  J.  liad  no 
estate  liable  to  execution.  See,  also,  Ashhurst  v.  Grtoen,  5  W.  (&  *b.  6^6  ; 
Shankland's  Appeal  and  other  Pennsylvania  cases,  supra  p.  4o. 

Upham  v.  Varnei/,  15  N.  H.  462.  That  a  trustee  should  permit  the 
testator's  brother  to  occupy  lands  and  receive  the  income  thereof 
durin"  his  life,  and  then  to  testator's  nephew  and  his  heirs,  constitutes 
a  userexecuted  in  the  cestui  que  trust  by  the  statute  of  uses ;  and  an 
execution  would  bind  his  legal  estate  therein.     See  Hutchins  v.  Hey 

Verdhi  V.  Slocum,  9  Hun  150.  Trustees  were  to  permit  W.,  a  son  to 
have,  receive  and  take  the  rents  &c.  of  one-third  of  an  estate  tor 
life  and  then.  "  I  give  &c.  the  same  share  to  the  heirs  at  law  of  my 
said  son  ''—Held,  that  the  entire  estate  vested  in  the  trustees,  so  that  it 
was  not  necessary  to  make  a  judgment  creditor  of  the  son  a  party  to 
foreclosure  proceedings. 
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est  in  the  income  is  absolute.  It  is  to  be  paid  to  him, 
and,  when  paid  to  him,  it  is  completely  subject  to  his 
absolute  disposal.  The  trustees  have  a  discretion  as  to 
the  times,  manners  and  amounts,  but  that  circumstance 
will  not  render  the  income  inaccessible  to  creditors.  Where 
property  is  given  to  A.  for  life,  with  a  proviso,  condition  or 
limitation  to  determine  his  life  interest  in  the  event  of  his 
alienating  or  becoming  bankrupt,  and.  there  is  a  clear  gift 
over,  during  A.'s  life,  to  other  persons,  in  that  case  the  pro- 
viso, condition  or  limitation  is  valid  against  the  assignee  or 
creditor  of  A.  But  where  the  limitation  over  is  substan- 
tially a  provision  for  A.,  whether  through  the  instrumen- 
tality of  a  discretionary  power  in  trustees  or  otherwise,  it 


Bryan  v.  Weems,  29  Ala.  423.  The  title  of  slaves  conveyed  to  a 
trustee,  his  heirs  &c.  in  trust  for  the  sole  and  separate  use  of  A  foi*> 
life,  "  and,  after  his  death,  for  the  use  &c.  of  his  children  and  their 
heirs  forever,"  does  not  cease  on  A's  death.  See  Jones  v.  Strong,  6  Ired. 
Law  337  ;  Bacon's  Case,  6  Phila.  335,  57  Pa.  >St.  504 ;  Creighton  v.  Pringle, 
3  Rich.  {N.  S.)  n  ;  Jones  v.  McNeil,  1  Bail.  235  ;  Jones  v.  Cole,  2  Bail. 
330.  Contra,  Aikin  v.  Smith,  1  Sneed  304;  Staggers  v.  Matthews,  13  Rich. 
Eq.  142;  see  Westcott  v.  Edmunds,  68  Pa.  St.  34. 

Hanson  v.  Graham,  6  Ves.  249.  If  an  entire  fund  is  given  for  the 
maintenance  of  children,  they  take  the  whole  fund  absolutely,  and  the 
maintenance  's  treated,  in  effect,  as  simply  a  motive  ;  but  if  a  portion 
only  of  the  fund  is  given  for  maintenance,  then  they  are  entitled  to 
draw  out  so  much  only  as  may  be  necessary  for  the  purpose.  See 
Spencer  v.  Wilson,  L.  R.  (16  Eq.)  501. 

Cope  V.  Wilmot,  1  Coll.  359,  note.  Trustees  were  directed  to  advance 
and  pay  "  any  sums  of  money  they  should  think  proper  and  conve- 
nient, riot  exceeding  in  the  whole  £3,000."  for  the  use  of  the  plainiiff 
for  life.  They  advanced  £1,000,  and  declined  to  advance  any  more. 
After  the  plaintiff  attained  his  majority  he  filed  a  bill,  and  the  court 
decreed  to  him  the  remaining  £2.000. 

Rowan  v.  Rowan,  2  Duv.  412.  A  devise  of  realty  to  trustees  for  the  use 
of  testator's  sons  for  life,  remainder  to  the  sons'  children  in  fee,  with 
a  provision  that  the  trustees  ''may  sell  of  the  ground  allotted  to  each 
of  my  children  for  their  genteel  (not  extravagant)  support,  or  to  pay 
the  debts  of  my  sons,  to  any  amount  not  exceeding  $10,000,"  gives  the 
sons'  creditors  no  right  to  subject  any  portion  of  the  estate  to  the  pay- 
ment of  their  claims.  See  Lowther  v.  Bentwick,  L.  R.  [19  Eq.)  166  ;  Tal- 
botv.  Marshfield,  L.  R.  (4  Eq.)  661  ;  Roosevelt  v.  Roosevelt,  6  Hun  31. 

Prescott  V.  Morse,  62  Me.  447.  A  bequest  was  made  of  a  fund  to  be 
placed  in  the  hands  of  the  executor  for  the  use  and  benefit  of  the 
legatee,  as  he  might  need  it,  he  not  to  receive  anymore  than  was  neces- 
sary for  his  benefit  at  the  time.  The  legatee  died  before  any  part  had 
been  paid  over. — Held,  that  his   administrator  could  recover  at  law 
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will  be  invalid,  and  the  assignee  or  creditor  of  A.  will  be 
entitled  during  his  life.     1  Roper  on  Legacies  794. 

In  Brandon  v.  Robinson,  18  Ves.  429,  where  a  testator 
directed  that  a  share  of  his  estate  which  he  had  by  his  will 
given  to  his  son,  or  the  produce  thereof,  should  be  laid  out 
in  the  public  funds,  or  in  government  securities,  at  inter- 
est, by  and  in  the  names  of  trustees,  during  the  son's 
life,  and  that  the  dividends,  interest  and  produce  thereof,  as 
the  same  might  become  due  and  payable,  should  be  paid  by 
them,  from  time  to  time,  into  his  son's  own  proper  hands, 
or  on  his  own  proper  order  and  receipt,  subscribed  with  his 
own  proper  hand,  to  the  intent  that  the  same  should  not  be 
grantable,  transferable  or  otherwise  assignable  by  way  of 


the  amount  of  the  fund  and  interest  from  the  executor.     See  Dewarfs 
Appeal,  70  Pa.  St.  403.    v 

II.  Where  the  debtor  is  entitled  to  the  sole  enjoyment  of  the  income  or  profits 
of  a  fund,  during  his  life-time. 

Dick  V.  Pitchford,  1  Dev.  &  Bat.  Eq.  480.  A  conveyance  was  made  of 
land  and  slaves  to  trustees,  on  this  trust,  "annually  to  apply  the  rents 
arid  hire  or  other  profits  to  the  use  and  benefit  of  H.  during  hislife, 
so  that  they  be  not  subject  to  be  sold  or  disposed  of  by  him,  or  the 
rents  and  profits  anticipated  by  him,  or  be  in  any  manner  subject  to 
his  debts  or  contracts;  and  after  H.'s  death,  in  trust  for  H.'s  three 
sons." — Held,  that  the  trustee  had  no  discretion  over  the  annual  pro- 
ceeds, and  there  being  no  forfeiture  in  case  of  H.'s  conveyance  for  life, 
an  assignment  by  him  was  good,  and  the  assignee  is  entitled  to  the 
income  during  H.'s  life  and  can  call  on  the  trustee  to  account,  but  that 
he  has  no  right  to  the  possession  of  the  trust  property,  because  of  the 
ulterior  trusts  for  H.'s  sons. 

Presley  v.  Podgers,  24  Miss.  520.  A  deed  of  certain  slaves  was  given 
to  C.  during  life  and  then  to  her  issue,  and,  in  default  of  such  issue, 
to  the  grantor's  children.  C.  had  issue,  a  son,  who  died  before  the 
slaves  were  attached  for  C.'s  debt. — Held,  that  the  title  being  in  the 
trustees  for  C.'s  use,  and  also  for  those  in  remainder,  the  slaves  were 
not  subject  to  attachment  at  law,  but  the  plaintiff  should  proceed  in 
equity. 

Johnson  v.  Cashing,  15  N.  H.  298.  J.  S.  gave  one-third  of  his  estate 
to  his  executors  in  trust,  to  appropriate  and  pay  over  such  part  of  the 
net  income  at  such  times  and  in  such  manner  as  they  should  judge 
proper  for  the  maintenance  of  his  son  T.,  with  power  of  devise  in  T., 
and  on  failure  to  devise,  then  over  to  T.'s  heirs.  T.  devised  the  prop- 
erty, and  died  insolvent. — Held,  that  equity  had  jurisdiction  for  T.'s 
creditors,  and  they  were  entitled  to  the  property  in  preference  to  T.'s 
appointee. 
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anticipation  of  any  unreceived  payment  or  payments  thereof, 
or  of  any  parts  thereof;  and  that  upon  his  son's  decease 
the  principal  should,  with  the  dividends,  interest  and  pro- 
duce, be  paid  and  applied  by  the  trustees  to  such  persons 
as,  in  a  course  of  administration,  would  become  entitled  to 
his  son's  personal  estate,  &c. ;  it  was  held  that  the  son  had  an 
interest  for  life  in  the  dividends  assignable  under  a  commis- 
sion of  bankruptcy,  with  a  limitation  over  of  the  principal 
to  those  entitled  under  the  statute  of  distributions.  In  that 
case  it  was  remarked  by  Lord  Eldon,  in  giving  judgment, 
that  if  property  be  given  to  a  man  for  his  life,  the  donor  can 
not  take  away  the  incidents  to  a  life  estate. 


Brown  v.  Cleary,  1  Rich.  Eq.  319.  A  judgment  was  obtained  against 
a  husband  and  wife  for  a  debt  of  the  latter,  dum  sola.  The  husband 
died  insolvent.  Afterwards  a  trust  was  created  for  the  benefit  of  th^ 
wife,  whereby  the  income  of  the  fund  was  paid  to  her  for  life. — Held, 
that  the  judgment  creditor  might  subject  such  income  in  the  hands  of 
the  trustee  to  the  satisfaction  of  his  judgment.  But  see  Bryan  v. 
Knickerbacker  1  Barb.  Ch.  409. 

Mcllvaine  v.  Smith,  42  Mo.  45.  By  a  deed  of  trust,  the  trustee  was  to 
control  and  manage  the  property,  to  make  loans  and  receive  the  rents 
and  profits,  to  pay  all  the  taxes  and  other  expenses,  and  to  pay  over 
to  the  cestui  que  trust,  at  the  end  of  each  quarter,  during  his  life,  "  the 
net  product  of  said  property,"  with  remainders  over,  and  power  of 
apjsointment. — Held,  that  the  trustees  might  be  enjoined  from  paying 
over  the  quarterly  income  to  the  cestui  que  trust,  and  directed  to  apply  it 
to  satisfy  a  decree  against  him. 

Hzath  V.  Bishop,  4  Rich.  Eq.  46.  J.  B.  conveyed  to  B.  B.  two  slaves, 
in  trust  "  to  pay  over  to  J.  G.  yearly,  and  from  year  to  year,  or  as  much 
oftener  as  necessary  or  convenient,  the  net  profits  and  income  from 
the  labor-or  hire  of  said  slaves,  for  the  better  support  and  maintenance 
of  the  said  J.  G.,"  with  further  disposition  after  the  death  of  J.  G. — 
Held,  that  J.  G.'s  interest  in  the  slaves  was  liable  in  equity  to  the 
claims  of  his  creditors. 

Keyser  v.  Mitchell,  67  Pa.  St.  473.  Under  a  devise  to  trustees  to  collect 
rents  &c.,  and  to  pay  said  income,  or  so  much  as  the  trustees  may 
think  proper  for  the  support  of  C.  during  his  life,  either  into  his  own 
hands  or  \\\  such  way  as  to  the  said  trustees  may  seem  best  for  his 
comfortable  maintenance ;  such  payments  and  disbursements  to  be  at 
all  times  at  their  sole  and  absolute  discretion, — Held,  that  the  income 
was  not  liable  to  attachment  under  a  judgment  against  the  son. 

Buckman  v.  Wolbert,  9  Phila.  207.  Under  a  bequest :  "  In  trust  to  pay 
the  income  to  J.  for  his  natural  life,  and  tliat  the  same  shall  not,  in 
any  waj^,  be  liable  for  any  present  or  future  indebtedness  of  J.,  and 
upon  his  death,  in  future  trust,  to  convey  the-  fee  to  his  children," — 
Held,  that  the  income  payable  to  J.  was  not  liable  to  execution  by  his 
creditors. 
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In  Rockford  v.  Hackman,  9  Hare  475,  Vice-Chaiicellor 
Turner  remarked,  on  the  authority  of  Brandon  v.  Robinson 
and  Graves  v.  Dolphin,  1  Sim.  m,  that  property  can  not  be 
given  for  Hfe,  any  more  than  it  can  be  given  absolutely, 
without  the  power  of  alienation  being  incident  to  the  gift. 

In  Graves  v.  Dolphin,  a  testator  had  given  an  annuity  to 
his  son  for  his  personal  support,  not  to  be  liable  to  his  debts, 
and  to  be  paid,  from  time  to  time,  into  his  proper  hands, 
and  not  to  any  other  person,  and  his  receipt  only  to  be  a 
sufficient  discharge.  It  was  held  that  the  annuity  passed,  on 
the  son's  bankruptcy,  to  his  assignees.  The  vice-chancellor 
remarked,  in  pronouncing  judgment,  that  the  policy  of  the 


Benton  v.  Pope,  5  Humph.  392.  A  gift  of  slaves  to  the  donor's  grand- 
children, to  have  and  to  hold  forever,  the  same  to  remain  in  the  pos- 
session of  their  father  for  life,  but  not  to  be  subject  to  his  creditors  or 
liable  for  the  payment,  of  his  debts  in  any  way  whatever,  gives  the 
father  an  equitable  usufruct  not  subject  to  his  debts. 

Hall  v.  Williams,  120  3Iass.  344.  A  testator  gave  the  net  income  of 
his  residuary  estate  to  his  children  or  their  issue,  providing,  further, 
that  if  any  of  them  exhibited  want  of  thrift  or  sound  discretion,  then 
the  trustees  were  to  pay  such  income  in  such  way  as  to  enure  and  be 
beneficial  to  such  beneficiary's  family,  or  to  his  education  and  sup- 
port.—i?eW,  that  a  creditor  of  one  of  the  sons  could  not  maintam  a 
bill  against  the  trustees  and  such  son,  to  apply  the  future  income  to 
the  payment  of  the  debt.     See  Palmer  v.  Stevens,  15  Gray  343. 

Unless  otherwise  specified  in  the  trust,  the  profits  or  inconae  accu- 
mulating on  a  fund  given  to  the  beneficiary  for  life  belong  to  him,  and 
^re  not  to  be  added  to  the  corpus  of  the  fund  {Astope  v.  Goodall,  53_ (ra. 
318  ;  Bazemore  v.  Davis.  55  Ga.  504.  See  Du  Bose  v.  Carlisle,  51  Ala.  590 ; 
Staggers  v.  Matfhews,  \i  Rich.  Eq.  142) ;  and  such  surplus  is  liable  for  his 
debts.     Bailie  v.  3icWhorter,  56  Ga.  183. 

Pope  v.  Elliott,  8  B.  Mon.  (Ay.)  56.  A  father  bequeathed  $2o  per 
month  to  be  disposed  of  or  appropriated  for  the  support  of  his  son  R., 
out  of  a  trust  fund  in  the  executors'  hands.— fie/f/,  that  the  chancellor 
could  not  order  the  whole  or  any  part  of  such  support  (which,  by  the 
absence  of  R.  from  the  state,  had  accumulated  to  $225),  to  discharge  a 
debt  of  R.'s,  contracted  before  testator's  death. 

III.  Where  the  family  or  children  of  the  cestui  que  trust  are,  by  the  pro- 
visions of  the  trust  \leed,  entitled  to  enjoy  the  income  or  profits  with  him  during 
his  life-time. 

A  bequest  to  A.  of  an  annuity  for  the  benefit  of  his  wife  and  family 
during  the  life  of  A.,  does  not  include  A.  (if  he  disclaim)  so  that  a 
jud<^ment  creditor  can  reach  his  interest.  Wallace  v.  McMicken,  2  Dis- 
ney (  Ohio)  564.  See  Kearsley  v.  Woodcock,  3  Hare  185  ;  Whelan  v.  Reilley, 
3  W.  Va.  597  ;  Bolles  v.  State  Trust  Co.,  12  C.  E.  Gr.  308. 

Gamble  v.  Dahney,  20  Tex.  69.  On  a  trust  to  mahitain  the  grantor  s 
daughter  and  her  children,  free  from  her  husband,  and,  after  her 


52  CASES  IN  CHANCERY.  [30  Eq. 

Hardenburgh  v.  Blair. 

law  does  not  permit  property  to  be  so  limited  that  it  shall 
continue  in  the  enjoyment  of  the  bankrupt,  notwithstanding 
his  bankruptcy. 

In  Piercy  v.  Roberts^  1  3Iyl.  ^  K.  4,  where  a  testator  be- 
queathed a  legacy  of  £400  to  his  executors  in  trust,  to  pay 
it  to  his  son  in  such  smaller  or  larger  portions,  at  such  time 
or  times  and  in  such  way  or  manner  as  they  should,  in  their 
judgment  and  discretion,  think  best;  it  was  held,  that  the 
discretion  of  the  executors  was  determined  by  the  insolv- 
ency of  the  legatee,  and  that  the  legacy  vested  in  the 
assignee  of  the  insolvent. 

In  Green  v.  Spicer,  1  Buss.  ^^  M.  395,  where  trustees,  under 
a  will,  had  a  discretion  as  to  the  manner  of  the  application 


death,  to  the  sole  use  of  her  children, — Held,  that  the  interest  of  the 
wife  was  not  subject  to  execution  at  law,  although  the  creditor  may  be 
entitled  in  equity  to  subject  the  surplus  proceeds  of  the  rents  &c.  to 
his  debt. 

Cole  V.  lAttlefield,  35  Me.  439.  A  testator  gave  to  a  trustee  all  of  his 
estate,  to  apply  the  income  to  his  wife  as  she  should  require,  for  her 
support  and  that  of  their  minor  children,  with  further  direction  to  the 
trustee  to  invest  the  surplus  of  the  income  for  any  year  to  make  up 
any  deficiency,  and  to  be  paid  to  the  children,  with  their  several  por- 
tions, at  maturity. — Hell,  that  the  wife  may  determine  how  much  of 
the  income  is  requisite  for  their  support,  and  that  the  trustee  must  pay 
her  the  whole  of  it,  if  she  so  requests. 

Loring  v.  Loring,  lOU  Mass.  340.  On  the  following  gift :  "  I  give  to 
my  wife  my  personal  property  for  her  benefit  and  support,  and  the 
support  of  my  son,  whilst  she  remains  unmarried," — Held,  that  she 
took  such  property  in  trust  during  her  widowhood,  the  income  of  one 
half  to  be  applied  for  her  own  benefit  and  support,  and  that  of  the 
other  half  for  the  support  of  the  son. 

Chase  v.  Chase,  2  Allen  101,  Under  a  will  creating  a  trust  fund, 
with  dh'ections  to  pay  the  income  yearly  to  the  testator's  son,  "  for  the 
support  of  himself  and  his  family,  and  the  education  of  his  children," 
the  wife  and  children  can  enforce,  in  equity,  the  due  appropria- 
tion of  part  of  the  income  for  their  benefit.  See  Bridgen  v.  Gill,  16 
Mass.  522, 

Rippon  V.  Norton,  2  Beav.  63,  Property  was  settled  on  J,,  until  he 
should  take  the  benefit  of  the  insolvent  act,  and  then  trustees  were 
to  apply  it  in  such  manner  and  to  such  persons,  for  the  board,  lodging 
and  subsistence  of  J,  and  his  family,  as  they  should  think  proper, 
J.'s  wife  had  died,  leaving  three  children.  After  becoming  an  insolv- 
ent,— Held,  that  J.'s  assignees  were  entitled  to  one-fourth  of  his  life 
interest.     [See  7  Geo.  IV,  c,  57,] 

Page  v.  Way,  3  Beau.  20.  Real  and  personal  estate  were  conveyed  to 
trustees  to  receive  the  rents  and  profits,  and  to  pay  and  apply  the 
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of  the  trust  fund  for  the  benefit  of  a  particular  person,  but 
iio  power  to  apply  it  otherwise  than  for  the  benefit  of  the 
<;estm  que  trust  during  his  life,  it  was  held  that  his  interest 
passed  to  his  assignees  under  the  insolvent  act,  notwith- 
standing a  proviso  in  the  will  that  he  should  not  have  the 
power  to  sell,  mortgage  or  anticipate  the  income  of  the 
fund. 

In  Younghusband  v.  Gisborne,  1  Coll.  400,  where  the  trust 
was  for  the  support,  clothing  and  maintenance  of  an  adult, 
it  was  held  to  be  a  trust  for  his  benefit  generally,  and  to 
devolve  to  his  assignees  under  the  insolvent  act,  notwith- 
standing a  provision  to  the  contrary  in  the  will  by  which  the 
trust  was  created. 


•same  for  the  maintenance  and  support  of  the  donor,  his  wife  and  chil- 
dren, if  any  ;  or  to  permit  the  rents  &c.  to  be  received  by  said  donor 
during  his  life,  but  witaout  power  to  anticipate  or  charge  the  same. 
*  *  *  The  donor  became  bankrupt.  There  was  no  issue  of  the  mar- 
riage. —  Held,  that  the  trustees  had  a  discretion  to  pay  the  donor  the 
whole  income,  but  that  it  was  their  duty  to  see  that  the  wife  was 
maintained ;  and  a  reference  was  made  to  ascertain  what  would  be  a 
proper  allowance  for  the  wife,  the  donor's  assignees  in  bankruptcy  to 
take  the  rest.  See  Wetherell  v.  Wilson,  1  Keen  80 ;  Kearsley  v.  Wood- 
cock, 3  Hare  185  ;   Garr  v.  Living,  28  Beav.  644. 

Wallace  v.  AndersoA,  16  Beav.  533.  By  a  settlement,  trustees  were, 
after  the  bankruptcy  of  the  husband  and  the  death  of  his  wife,  to  pay 
the  income  "  in  such  manner  for  the  maintenance  and  support,  or 
•otherwise  for  the  benefit  of  the  husband  and  the  issue,  as  they  might 
think  proper."  —  Held,  that  such  discretion  was  not  taken  away  by  the 
bankruptcy  of  the  husband  and  the  death  of  the  wife,  so  as  to  entitle 
the  husband  and  the  issue  to  take  equally.  After  inquiry  as  to  what 
liad  been  properly  applied  for  the  maintc^nance  of  the  issue,  the 
assignees  were  declared  entitled  to  the  surplus. 

Holmes  v.  Penny,  3  K.  &  J.  90.  A  voluntary  settlement  of  a  life  inter- 
est, applicable  to  the  maintenance  of  A.,  his  wife  and  children,  or 
any  of  them,  at  the  uncontrolled  discretion  of  the  trustees,  is  valid, 
and  the  court  can  not  apportion  the  income  between  A.,  his  wife  and 
children,  so  as  to  make  A.'s  part  of  it  available  for  his  creditors. 

Twopenny  v.  Peyton,  10  Sim.  487.  A  direction  to  trustees  to  apply 
during  the  life  of  A.  (a  bankrupt  and  lunatic)  the  whole,  or  such  part 
of  the  interest  of  the  fund,  at  such  times,  in  such  proportions  and  in 
such  manner,  for  his  maintenance  and  support,  and  for  no  other  pur- 
pose whatsoever,  as  they  in  their  discretion  should  think  most  exjie- 
dient,  creates  no  interest  to  which  his  assignees  in  bankruptcy  are 
■entitled. 

Wylie  v.  White,  10  Hich.  Eq.  294.  A  testator  bequeathed  to  his  son  W., 
•during  his  natural  life,  the  use  and  benefit  of  certain  negroes,  "but 
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In  Snowden  v.  Dales,  6  Sim.  524,  where  A.  assigned  £800 
to  trustees,  in  trust,  during  the  life  of  B.,  or  during  such 
part  thereof  as  they  should  think  proper,  and  at  their  will 
and  pleasure,  but  not  otherwise,  or  at  such  other  time  or 
times,  and  in  such  sum  or  sums,  portion  or  portions,  as  they 
should  judge  proper  and  expedient,  to  allow  and  pay  the 
interest  of  the  £800  into  the  proper  hands  of  B.,  or  other- 
wise, if  they  should  think  fit,  in  procuring  for  him  diet,, 
lodging,  wearing  apparel  and  other  necessaries,  but  so  that 
he  should  not  have  any  right,  title,  claim  or  demand  in  or 
to  such  interest  other  than  the  trustees  should,  in  their  or 
his  absolute  and  uncontrolled  power,  discretion  and  inclina- 
tion, think  proper  or  expedient,  and  so  as  no  creditor  of  his 


the  said  negroes  not  to  be  removed  from  the  state,  nor  to  be  disposed 
of  by  him  or  any  other  person  whatsoever,  but  to  remain  exclusively* 
for  the  annual  support  of  my  said  son  and  family." — Held,  that  while 
W.'s  interest  is  not  subject  to  sale  under  execution  at  law,  it  may  be 
made  liable  in  equity. 

loor  V.  Hodges,  Speers  Eq.  593.  Ua  ler  a  trust  to  pariuit  a  husband, 
during  the  joint  lives  of  himself  and  wife,  to  receive  all  the  income  to 
and  for  their  own  use  and  benefit,  and  after  the  husband's  death  to 
transfer  the  fund  discharged  of  any  trust  to  the  wife,  if  she  survive,  or 
to  her  issue  or  next  of  kin, — H&ld,  that  the  husband's  interest  could 
not  be  seized  and  sold  under  execution  at  law,  bee  luse  the  trustees 
must  have  the  title  in  order  to  carry  out  the  trust  after  his  death  \ 
nevertheless,  equitable  proceedings  might  be  instituted  to  rea^h  the 
husband's  interest  during  life. 

Hugely  v.  Robinson,  10  Ala.  702.  A  trust  was  given  for  the  benefit  of 
the  donor's  son  E.,  not  subject  to  the  payment  of  any  of  his  debts,  nor 
should  the  profits  of  the  trust  be  applied  to  such  payments,  but  held 
for  the  use  and  benefit  of  E.  and  his  family  during  E.'s  life,  and  then 
to  E.'s  devisees  or  heirs  at  law. — Held,  that  the  property  intended  to 
be  used  jointly  by  E.  and  his  family,  in  specie,  as  the  house,  furniture, 
&c.,  cannot  be  severed  or  reached  by  creditors  ;  alder,  as  to  any  income 
in  money  &c.  of  which  an  account  may  be  ordered,  and  E.'s  share  in 
the  net  product  subjected  to  his  debts. 

Hill  V.  McRae,  27  Ala.  lib,  182.  Property  was  bequeathed  to  be  held,^ 
used  and  managed  by  a  trustee,  who  was  also  empowered  with  the 
assent  of  the  cestui  que  trust,  T.,  to  sell  the  property  and  re-invest  the 
proceeds  on  the  same  trust.  The  trustee  was  forbidden  to  pay  any 
debts  of  T.,  and  was  directed  to  pay  over  to  T.,  from  time  to  time, 
such  part  of  the  income  of  the  said  trust  estate  (or  the  whole,  if 
required,)  as  might  be  necessary  for  the  comfortable  and  re.isonablo 
support  of  the  said  T.,  and  of  his  wife  and  children,  should  he  have 
any,  the  same  to  be  used  by  the  said  T.,  with  "power  of  testamentary 
disposition  in  T.,  and,  on  failure  thereof,   to  his  next  of  kin.     T.  was 
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should  or  miglit  have  any  lien  or  claim  thereon  in  any  case, 
or  the  same  be  in  any  way  subject  or  liable  to  his  debts,  dis- 
positions or  engagements ;  and  it  was  declared  that,  after 
his  death,  the  £800  and  all  savings  and  accumulations  of 
interest,  if  any,  should  be  in  trust  for  his  children,  and  if  he 
should  have  no  child,  then  in  trust  for  C.  ;  it  was  held,  A. 
having  become  bankrupt,  that  his  life  interest  (the  trustees 
had  paid  him  down  to  his  bankruptcy)  passed  to  his 
assignees. 

In  Hallett  v.  Thompson,  5  Paige  583,  where  a  legacy  was 
bequeathed  absolutely  to  the  legatee,  but  by  the  will  the 
executors  were  directed  to  retain  it  in  their  hands,  and  put 
it  on  interest,  and  pay  the  annual  interest  to  the  legatee  for 


unmarried  at  the  time  of  the  testator's  death,  but  married  afterwards, 
iind  his  wife  survived  him. — Held,  that  his  wife  took  a  joint  intei'est 
with  him  in  such  port4on  of  the  income  as  was  necessary  for  their  com- 
fortable and, reasonable  support,  and  that  no  portion  of  the  income 
could  be  subjected,  in  equity,  to  T.'s  creditors. 

Roberts  v.  Hall,  35  Vt.  28.  A  farm,  with  the  stock,  was  devised  in 
trust  for  G.  and  his  wife  and  children  during  the  lives  of  G.  and  his 
wife,  and  then  to  be  divided  equally  among  the  children  ;  and  that  the 
trustees  might  permit  G.  to  have  the  manaijement  of  the  property  so 
long  as,  from  his  habits  &c.,  they  should  think  it  safe  and  prudent  so 
to  do. — Held,  that  a^bsolute  ownership  could  not  be  inferred  from  the 
occupation  of  the  farm  and  use  of  the  stock  &c.  by  G.,  for  the  bene- 
fit of  his  family,  and  that  stock  raised  by  G.  from  that  devised  was  not 
subject  to  his  debts.  See  Whitcomb  v.  Cardell,  42  Vi.  24  ;  Brown  v,  Wil- 
liamson, 36  Pa.  St.  338. 

Nickell  v.  Handlt/,  10  Gratt.  336.  A  trustee  was  directed  so  to  use  and 
conduct  a  farm,  &c.,  as  to  be  most  advantageous  to  the  interest  and 
support  of  H.  and  her  five  children  during  her  life-time.  Judgments 
were  afterwards  recovered  against  H.,  and  after  her  discharge  as  an 
insolvent  debtor,  a  creditors'  bill  was  filed. — Held,  that  one  equal  sixth 
part  of  the  trust  property,  or  its  annual  product,  could  not  be  set 
apart  for  H.  and  each  of  her  children,  but  the  trustee  must  retain 
the  whole  and  apply  it  to  their  support  according  to  their  several 
necessities  ;  and  that  the  creditors  would  only  be  entitled  to  H.'s  rata- 
ble proportion  of  the  surplus  of  the  annual  product  remaining  after 
the  support  of  all  of  them  had  been  provided  for.  See  Coutts  v. 
Walker,  2  Leigh  268  ;  Armstrong  v.  Pitts,  13  Gratt.  235. 

On  a  judgment  for  a  debt  contracted  after  a  solvent  debtor  had  trans- 
ferred all  his  estate  to  trustees,  "  the  interest  to  be  appropriated  to  the 
maintenance  and  use  of  his  family  and  himself  during  their  lives," 
the  court  ordered  the  annual  value  of  the  debtor's  interest  to  be  ascer- 
tained, and  decreed  that  the  trustee  pay  the  debt  when  in  funds. 
Cosby  V.  Ferguson,  3  J.  J.  Marsh.  2G4  ;  Kempton  v.  Hallowell,  24  Ga.  52; 
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life,  unless  he  should,  by  a  legal  written  instrument,  require 
the  payment  of  the  principal  of  the  legacy  to  himself,  in 
which  case  the  whole  was  to  be  paid  to  him,  with  the  power 
to  the  legatee  to  dispose  of  the  legacy  by  will  if  he  did  ngt 
receive  it  in  his  life-time,  and  to  be  paid  to  his  heirs  if  he 
did  not  receive  it  himself  or  dispose  of  it  by  his  will  at  his 
death ;  and  the  testatrix,  by  the  will,  declared  that  neither 
the  legacy  nor  the  interest  thereof  should  be  liable  to  any 
of  the  creditors  of  the  legatee  for  the  payment  of  his  debts; 
it  was  held  that  the  absolute  power  of  the  legatee  to  com- 
pel a  payment  of  the  legacy  to  himself  was  such  a  beneficial 
power  as  would  pass  to  his  assignees  under  the  title  of  the 
revised  statutes  of  New  York  relative  to  the  assignment  of 


Rice  V.  Burnett,  Speer's  Eq.  579  ;  Jones  v.  Fort,  1  Rich.  Eq.  50 ;  Creighton  v. 
Clifford,  6  Rich.  [N.  S.)  188  ;  but  see  McLaurine  v.  Monroe,  30  Mo.  462. 

Under  such  a  settlement,  debts  of  the  husband  cannot  be  charged 
on  the  prospective  profits  or  income.    Markham  v.  Guerrant,  4  Leigh  279. 

The  statutes  of  the  several  states  authorizing  a  sale  or  sequesti'ation  of 
the  interest  of  a  cestui  que  trust,  only  apply  to  cases  where  the  cestui 
que  trust  holds  the  estate  or  income  solely,  and  are  construed  strictly. 
JIarrison  v.  Battle,  1  Dev.  Eq.  541  ;  Lynch  v.  TJtica  Ins.  Co.,  18  Wend.  236  ; 
Bogart  v.  Perry,  17  Johns.  351  ;  Ontario  Bank  v.  Root,  3  Paige  478  ;  McGee 
v.Hussey,  5  Ired.  {N.  C.)  Law  255;  Anderson  v.  Briscoe,  12  Bush  344; 
/Stewart  v.  McMartin,  5  Barb.  438  ;  see,  also,  Donalds  v.  Plumb,  8  Coyin.  447 ; 
Blanchard  v.  Taylor,  7  B.  Mon.  645;  Samuel  v.  Stiller,  3  Mete.  {Ky.)  259  ; 
Bachelder  v.  Thompson,  41  Me.  539;  Bridgman  v.  McKissick,  15  loioa  260: 
Lang  v.  Ropke,  5  Sandf.  363  ;  Brown  v.  Harris,  25  Barb.  134  ;  Brown  v. 
Tucker,  47  Ga.  485  ;  Matthews  v.  McPherson,  65  N.  C.  189  ;  Campbell  v. 
Foster,  35  N.  Y,  361 ;  Roosevelt  v.  Roosevelt,  6  Hun  31  ;  Wetmore  v.  Trus- 
low,  b\  N.Y.  338. 

In  construing  such  statutes  strictly,  the  English  decisions  on  29  Car. 
II,  c.  3,  §  10,  are  followed.  See  Doe,  Hull  v.  Greenhill,  4  B.  &  Aid.  684  ; 
Fiach  v.  Earl  of  Winchelsea,  1  P.  Wms.  277  ;  Forth  v.  Duke  of  Norfolk,  4 
Madd.  503. 

Clute  V.  Bool,  8  Paige  83.  A  direction  to  executors  to  set  apart  a 
fund  sufficient  to  raise  an  annuity  to  be  paid  to  a  son  for  life  in  quar- 
ter-yearly payments,  and  the  principal  to  his  issue  &c.,  creates  such  a 
funa  as  cannot  be  reacherl  by  creditors'  bill  against  the  son,  before  the 
quarterly  payments  become  due ;  nor  would  it  jiass  to  an  assignee  in 
insolvency.  [See  further,  lor  application  of  statute  of  New  York  to 
this  case.]  Also,  Degraw  v.  Clason,  11  Paige  136  ;  Scott  v.  Nevius,  6  Duer 
672  ;  Markham  v.  Guerrant,  4  Leigh  279. 

Rider  v.  Mason,  4  Sand.  Ch.  351,  2  Barb.  Gh.  79.  Under  the  New  York 
statute,  the  surplus  of  an  annuity  for  life,  payable  to  A.  half-yearly 
out  of  the  income  of  an  estate  devised  to  trustees,  beyond  what  is 
necessary  for  his  support,  is  liable  for  his  debts.    Miller  v.  Miller,  1  Abb. 
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the  estates  of  non-residents,  absconding,  insolvent  or  impris- 
oned debtors,  and  that  the  legacy  might  be  reached  by  a 
creditors'  bill,  and  applied  in  satisfaction  of  a  judgment 
against  the  legatee.  See,  also,  Ames  v.  Clark,  106  Mass. 
573 ;  Story's  Eq.  Juris.  §  974a. 

In  Degraw  v.  Clasoii,  11  Paige  136,  the  same  chancellor 
(Walworth)  referred  to  the  case  of  Hallett  v.  Thompson,  with 
approval,  as  having  decided  that  the  thirty-eighth  section  of 
the  article  of  the  revised  statutes  of  New  York  relative  to 
the  court  of  chancery,  which,  in  authorizing  proceedings 
for  discovery  in  equity,  with  a  view  to  satisfaction  of  a 
judgment  at  law,  accepts  the  case  "where  the  trust  has 
been  created  by,  or  the  fund  held  in  trust  has  proceeded 


New  Gas.  30,  7  Hun  208  ;  Parker  v.  Harrison,  10  Jones  &  Spen.  150  ;  Moul- 
ion  V.  de  ma  Carty,  6  Hob.  533. 

Genet  v.  Foster,  18  How.  Pr.  50.  Whether  the  whole  income  of  a 
fund  is  necessary  for  Ihe  support  of  an  annuitant,  and  whether  any 
part  of  such  income  should  be  applied  to  satisfy  a  judgment,  can  not 
be  determined  by  supplementary  proceedings  on  an  execution  and  the 
appointment  of  a  receiver  by  the  judgment  creditor.  The  judgment 
debtor  and  trustees  must  be  made  parties.  See  Scott  v.  Nevius,  6  Daer 
672  ;  Locke  v.  Mabbett,  2  Keyes  457,  3  Abb.  Ap.  68  ;  Brown  v.  Tucker,  47 
Ga.  485. 

Scott  V.  Nevius,  6  Daer  672.  A  reference  may  be  ordered  to  ascertain 
and  fix  the  amount  necessary  for  an  annuitant's  support,  and  the  trust- 
ees be  directed  to  pay  over  the  surplus  for  the  satisfaction  of  a  judg- 
ment creditor.     See  Bramhall  v.  Ferris,  14  N.  Y.  41. 

Hannv.  Van  Voorhis,  15  Abb.  Pr.  {N.  S.)  79,  5  Hm  425.  An  action 
to  reach  a  surplus,  arising  upon  a  trust  for  the  benefit  of  a  debtor, 
€an  not  be  commenced  before  such  surplus  has  accumulated.  An 
injunction  will  not  lie  against  the  trustees,  to  restrain  them  from 
expending  more  than  is  necessary  for  the  support  &c.  of  the  cestui  que 
trust.     See  Graffs.  Bonnett,  25  How.  Pr.  470,  2  Rob.  54,  31  N.  Y.  9. 

The  creditors  must  show  the  existence  of  a  surplus.  Graff  v.  Bonnett, 
31  JV.  F.  9  ;  Nickell  v.  Hamlly,  10  Gratt.  336, 

In  determining  what  is  a  reasonable  sum  for  the  support  of  a  cestui 
que  trust,  as  provided  by  statute,  the  referee  may  take  into  considera- 
tion his  situation  in  life  and  the  condition  in  which  he  was  left  by  the 
donor.  Genet  v.  Beekman,  45  Barb.  382 ;  Moulton  v.  de  ma  Carty,  6 
Rob.  533. 

Independently  of  any  statute,  the  remedy  of  a  creditor,  in  such  case, 
must  be  sought  in  chancery.  Low  v.  Marco,  53  Me.  45  ;  Gamble  v.  Dab- 
ney,  20  Tex.  69  ;  Heath  v.  Bishop,  4  Rich.  Eq.  46 ;  Presley  v.  Rodgers,  24 
Miss.  520:  Johnson  v.  Cushiig,  lb  N.  H.  298. 

For  illustrations  of  cases  where  chancery  has  sometimes  controlled 
the  discretion  of  an  executor  or  trustee,  see  Clark  v.  Parker,  19  Ves.  1  ; 
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from,  some  other  than  the  debtor  himself,"  was  only  intended 
to  exempt  the  beneficial  interest  of  the  eesiid  que  trust  in 
those  cases  where  he  himself  could  not  voluntarily  alien  his 
interest  in  the  trust  property,  and  that  in  those  cases  a  gen- 
eral assignment  to  the  receiver  would  not  convey  to  him  an 
interest  in  a  trust  for  the  receipt  of  the  rents  and  profits  of 
lands,  or  of  the  interest  or  income  of  personal  estate  for  the 
use  of  a  cestui  que  trust,  which,  by  law,  is  inalienable  by  the 
assignor.  Nor  does  it  seem  to  be  questionable  whether  the 
income  can  be  reached  through  proceedings  under  the  act 
respecting  executions.  The  power  given  by  that  act  to  sue 
for  and  apply  the  property  and  things  in  action  of  the 
debtor  to  the  payment  of  the  judgment  will  enable  the 
creditor  to  reach  the  income  in  the  hands  of  the  trustees. 
Miller  v.  Mackenzie,  2  Stew.  291.  Referring  to  that  statute, 
the  court  in  that  case  said:  "Defining  the  effect  of  his 
appointment,  the  act  says  that  he  'thereby  shall  receive 
authority  to  possess,  receive,  and,  if  need  be,  in  his  own 
name,  as  such  receiver,  sue  for  such  property  and  things  in 
action.'  These  terms  are  quite  comprehensive,  and,  the 
statute  being  a  remedial  one,  it  would  seem  illegitimate  to 
limit  their  effect,  unless  compelled  to  such  course  by  very 
cogent  considerations.  The  right  to  sue  here  given  must 
comprehend  the  right  to  call  for  aid  on  the  court  of  equity, 
as  well  as  to  ask  it  of  a  court  of  law;  otherwise,  purely 
equitable  assets,  although  discovered,  would  be  beyond  the 
reach  of  the  receiver."  The  proceedings  in  this  court  by 
the  receiver,  under  an  assignment  from  the  debtor,  or  under 
the  power  conferred  on  him  by  the  statute  alone,  will  not 
be  affected  or  embarrassed  by  the  question  of  jurisdiction 
raised  and  decided  in  Whitney  v.  JRobbins,  2  C.  E.  Gr.  360, 
and  Frazier  v.  Barnum,  4  C.  E.  Gr.  316. 


Norcom  v.  B'O'Euch,  17  Mo.  98  ;  Brock  v.  Sawyer,  39  N.  H.  547  ;  Budland 
V.  Cro-Jer,  3  DeG.  &  J.  143;  Walker  v.  Walker,  5  Madd.  424.  Also, 
Smith  V.  Wildman,  37  Conn.  384  ;  Sanderson's  Trusts,  2,  K.  &  J.  497  ;  Edge- 
worth  v .  Edqeworth,  Beat. '62%  ;  Mahonv.  Savage,  1  Sch.  &  Lef.  Ill,  114; 
Drew  V.  Wakefield,  54  Me.  291.  —  Rep. 
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In   the  matter  of  the  alleged   lunacy  of  James  G.  Fitz- 
gerald, of  the  county  of  Mercer. 

The  return  of  an  inquisition  in  lunacy  set  aside  and  a  new  commis- 
sion ordered,  after  a  personal  examination  of  the  lunatic. 


Motion  to  set  aside  inquisition. 
Mr.  J.  K.  Wells  J  for  the  motion. 

The  Chancellor. 

The  return  in  this  case  is  that  Mr.  Fitzgerald  "  is  not  a 
lunatic  and  of  unsound  mind  so  far  that  he  is  unfit  for  the 
government  of  himself  and  of  his  property ;"  that  is,  though 
he  is  a  lunatic  and  of  unsound  mind,  he  is  not  so  to  such  a 
degree  as,  in  the  Opinion  of  the  jury,  to  incapacitate  him  for 
the  management  of  himself  and  his  estate.  He  is  the  sub- 
ject of  insane  delusions,  and,  in  the  opinion  of  several  com- 
petent and  expert  medical  witnesses  who  have  had  excellent 
opportunities  to  observe  him,  is  so  insane  as  to  be  unfit  to 
manage  himself  or  his  affairs.  Having  personally  examined 
him,  I  am  unwilling  to  let  the  inquisition  stand.  It  will  be 
set  aside  and  a  new  commission  ordered. 


John  H.  Leveridge 

V. 

Charles  Marsh  and  others. 


After  a  bill  to  foreclose  a  mortgage  has  been  filed,  subsequent  encum- 
brancers may  be  made  parties  by  filing  a  petition,  instead  of  a  supple- 
mental bill. 


Bill  to  foreclose.     Petition  of  Oscar  Marsh  and  others  to 
be  made  parties. 
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Mr.  W.  P.  Wilson  and  Mr,  W.  H.  Corbin,  for  petitioners. 
Mr.  E.  B.  Williamson,  for  complainant. 

The  Chancellor. 

The  right  of  the  petitioners  to  be  made  parties  defendant 
to  this  suit,  is  admitted.  The  only  question  is  as  to  the 
practice.  The  complainant's  counsel  insists  that  the  appli- 
cation must  be  made  by  supplemental  bill.  The  chancery 
act  {Rev.  p.  110,  §  41)  provides  that  where  any  person 
acquires  an  interest  in  the  subject  matter  of  the  ^mi  jyendente 
■lite,  it  shall  not  be  necessary  for  him  to  file  a  supplemental 
bill  to  make  himself  a  party,  but  it  shall  be  done  by  petition. 
The  same  act  {Rev.  p.  118,  §  78)  provides  that  any  person 
taving  an  interest  in  mortgaged  premises  or  property  by  or 
through  any  conveyance,  mortgage,  assignment  or  lien,  or 
any  instrument  which,  by  any  provision  of  law,  could  be 
recorded,  registered,  entered  or  filed  in  any  public  office  of 
this  state,  but  which  shall  not  be  so  recorded,  registered, 
entered  or  filed  when  suit  for  foreclosure  of  mortgage  on  the 
premises  is  commenced,  may,  on  causing  such  conveyance, 
mortgage,  assignment,  lien,  claim  or  other  instrument  to  be 
recorded,  registered,  entered  or  filed  as  provided  by  law, 
cause  himself  to  be  made  a  party  to  the  suit  by  petition.  It 
has  been  held  that  a  person  who  obtained  an  interest  in  the 
mortgaged  premises  by  deed  after  the  beginning  of  the  suit, 
but  could  not  cause  the  deed  to  be  recorded  because  it  was 
withheld  from  him,  was  entitled  to  the  benefit  of  this  latter 
section.  Kirkland's  adm'r  v.  Kirkland,  11  C.  E.  Gr.  276.  In 
Conrad  v.  MuUison,  9  C.  E.  Gr.  65,  a  mortgagor  was  made  a 
party  on  his  petition  to  enable  him  to  set  up  a  claim  of  sub- 
rogation. See,  also,  Melick  v.  MeUek's  ex'r,  2  C.  E.  Gr.  156. 
The  practice  of  applying  to  be  made  a  party  defendant  by 
petition  instead  of  by  supplemental  bill,  is  specially  author- 
ized by  the  statute  in  certain  cases,  and  it  has,  in  the  practice 
of  the  court,  been  recognized  in  others.  .  There  is  no  reason 
why  it  should  not  be  allowed  in  the  case  in  hand.     It  has 
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the  advantage  of  being  more  economical,  convenient  and 
speedy,  while  it  is  equally  efficacious.  The  petitioners  are 
necessary  parties,  being  subsequent  encumbrancers.  Vande- 
veer  v.  Holcomh,  2  C.  E.  Gr.  87 ;  GouU  v.  Wheeler,  1  Stew. 
541.  As  such  they  should  be  made  parties,  and  their  mode 
of  application  by  petition  is  unobjectionable. 


Alexander'  Probasco,  Sr., 

V. 

Alexander  Probasco,  Jr.,  and  others. 

An  attachment  for  violating  an  injunction  granted  on  a  bill  to  set 
aside  a  transfer  of  defendant's  property,  alleged  to  have  been  made  by- 
duress,  refused,  the  proof  not  being  satisfactory  that  the  mortgage, 
which  the  defendant  had  collected,  was  included  in  the  transfer. 


Bill  for  relief.  On  order  to  show  cause  why  the  defend- 
ant, Alexander  Probasco,  Jr.,  should  not  be  attached  for 
contempt,  for  a  violation  of  the  injunction. 

Mr.  R.  8.  KM  and  Mr.  J.  N.  Voorhees,  for  the  motion. 

Mr.  G.  A.  Allen,  contra. 

The  Chancellor. 

The  motion  for  an  attachment  is  made  upon  two  grounds : 
one,  the  collection  of  rents  of  the  real  estate,  and  the  other, 
the  collection  of  the  principal  and  interest  of  a  bond  given 
in  June,  1873,  by  William  E.  Hoffman  to  Alexander  Pro- 
basco, Sr.,  for  $2,000  and  interest.  The  suit  is  brought  to 
set  aside  two  instruments  of  writing  signed  by  the  complain- 
ant, by  one  of  which  he  transferred  to  his  children,  of  whom 
the  defendant,  Alexander  Probasco,  Jr.,  is  one,  all  his  real 
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estate  subject  to  certain  payments,  and   by  the  other  he 
transferred  to  them  all  his  personal  property. 

As  far  as  the  collection  of  the  rents  of  the  real  estate  is 
concerned,  the  motion  is  not  pressed,  it  appearing  that  the 
acts  complained  of  were  done  under  an  arrangement  entered 
into  before  the  court,  pending  an  application  for  a  receiver 
in  the  case,  by  which  the  solicitor  of  the  defendants  was,  for 
the  protection  of  all  parties,  to  collect  and  hold  the  rents 
until  the  further  order  of  the  court. 

As  to  the  collection  of  the  money  secured  by  the  Hoffman 
mortgage  :  In  proceedings  for  contempt  for  the  breach  of 
an  injunction,  the  court  will  not  punish  unless  the  guilt 
of  the  defendant  be  clearly  established.  Magennis  v.  Park- 
hursf,  3  Gr.  Ch.  433.  While,  in  the  case  in  hand,  the  injunc- 
tion is  in  its  terms  broad  enough  to  cover  the  act  complained 
of,  provided  the  bond  and  mortgage  were  the  property  of 
the  complainant,  and  were  of  the  securities  which  were 
taken  from  his  possession,  as  alleged  in  the  bill,  it  not  only 
does  not  appear  that  the  complainant  ever  had  them  in  his 
possession,  but  it  appears  affirmatively  that  they  were  always 
in  the  possession  of  his  son  Alexander.  Again,  it  appears 
that  the  mortgagor  and  the  lawyer  by  whom  the  bond  and 
mortgage  were  drawn,  understood  that  the  obligee  and 
mortgagee,  Alexander  Probasco,  therein  named,  was  Alex- 
ander Probasco,  Jr.,  and  that  the  loan  which  those  instru- 
ments were  made  to  secure,  was  made  by  him.  A  note  for 
$500,  of  the  same  date  as  the  mortgage  and  purporting  to 
have  been  given  by  Alexander  Probasco,  Jr.,  to  his  father, 
is  produced,  and  there  is  evidence  that  the  money  for  which 
it  was  given  was  borrowed  from  the  complainant  by  Alex- 
ander to  enable  the  latter  to  make  up  the  amount  of  the  loan 
to  Hoffman,  and  the  proof  is  that  that  note  was  paid.  The 
complainant's  testimony  on  the  subject  is  by  no  means 
trustworthy,  because  of  his  want  of  recollection.  He  says 
that  his  memory  is  almost  gone,  but  even  he  testifies  that 
Alexander  lent  part  of  the  money  secured  by  the  bond  and 
mortgage.     It  is  unnecessary  to  speak  further  of  the  evi- 
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dence.  It  is  enough  to  say  that  it  does  not  appear  that  the 
bond  and  mortgage  were  ever  the  property  of  the  com- 
plainant. 

The  motion  for  an  attachment  is  denied,  with  costs. 


Alexander  Probasco,  Sr., 

V. 

Alexander  Probasco,  Jr.,  and  others. 

1.  On  a  bill  to  set  aside  a  transfer  of  property,  alleged  to  have  been 
obtained  by  duress,  persons  in  whose  favor  certain  charges  on  the  lands 
thereby  conveyed  were  made,  are  necessary  parties. 

2.  A  bill  which  alleges  that  a  feeble  old  man  has,  without  consid- 
eration, transferred  'to  his  children  all  of  his  property  amounting  to 
$45,000,  reserving  to  himself  only  an  annuity  of  $1,200,  inadequately 
secured,  and  without  any  provision  whatever  for  his  wife  in  case  she 
survive  'him ;  and  that  such  transfer  was  obtained  from  him  by  want 
of  comprehension  on  his  part,  and  duress  and  false  representations  as 
to  its  effect  on.  the  part  of  his  children,  shows  sufficient  equity,  and 
will,  therefore,  be  sustained  on  general  demurrer. 


Bill  for  relief.     On  general  demurrer. 
Mr.  G.  A.  Allen,  for  the  demurrer. 
Mr.  B.  S.  Kuhl,  contra. 

The  Chancellor. 

The  complainant,  a  man  of  seventy-three  years  of  age, 
brings  this  suit  against  his  two  sons  and  his  daughter  and 
the  husband  of  the  latter,  to  set  aside  two  instruments  made 
by  him,  as  he  alleges,  under  duress  on  their  part,  by  which 
he  conveyed  to  his  children  all  his  property  (of  the  value 
of  about  $45,000)  consisting  of  houses  and  lands,  bonds  and 
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mortgages,  bank  stocks,  &c.,  and  including  even  his  house- 
hold furniture,  reserving  to  himself  only  the  use  of  one  of 
the  houses  for  life  and  an  annuity  of  $1,200  charged  on  the 
real  estate.  The  conveyance  of  the  real  estate  (of  the  value 
of  about  $10,000)  was  made  subject  to  the  payment  of  $2,500 
to  each  of  two  of  his  grandchildren,  in  three  months  after 
his  decease  (the  provision  defeasible,  however,  in  case  of 
their  death  without  issue),  and  subject  also  to  the  payment, 
within  the  same  time,  of  $150  to  two  other  persons,  $100  to 
one  and  $50  to  the  other.  The  personal  property  (of  the 
value  of  about  $35,000)  was  subjected  to  no  charge  whatever. 
The  circumstances  as  related  in  the  bill,  are  :  That  in  Jan- 
uary, 1878,  the  complainant — whose  wife,  the  mother  of  his 
children,  had  died — remarried.  Immediately  after  his  remar- 
riage, two  of  the  defendants,  his  son  Alexander  and  his 
daughter  Mary,  began  to  talk  to  him  in  regard  to  his  prop- 
erty, alleging,  among  other  things,  that  his  wife  would  in  a 
few  years  spend  it  all,  and  leave  him  penniless  in  his  old 
ao'e.  A  day  or  two  after  his  second  marriage,  his  son  Alex- 
ander came  to  his  house  in  company  with  another  man  (the 
complainant's  wife  was  temporarily  absent),  and,  in  an 
imperative,  harsh  and  overbearing  manner,  demanded  that 
he  deliver  up  all  his  papers,  his  bonds,  notes  and  other  evi- 
dences of  debt.  This  he  refused  to  do.  Alexander  then 
attempted  to  take  them  by  force,  but  was  unsuccessful.  He 
and  his  companion  then  went  to  his  house,  which  was  near, 
and  soon  after  returned,  and,  by  threats  and  actual  violence, 
compelled  the  complainant's  wife,  who  was  then  at  home,  to 
produce  the  papers.  She  delivered  them  into  the  complain- 
ant's hands,  and  they  vs-ere  at  once  taken  from  him  by  Alex- 
ander, the  complainant  being  unable,  from  extreme  age  and 
feebleness,  effectually  to  resist,  and  he  and  his  wife  being 
wholly  without  assistance.  Alexander  then  took  the  papers, 
which  were  all  of  the  complainant's  bonds,  notes  and  other 
securities  and  evidences  of  debt,  and  since  that  time  the 
complainant  has  not  been  able  to  regain  possession  of  any 
of  them,  or  to  obtain  any  information  in  regard  to  them. 
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On  the  day  following,  Alexander  again  came  to  the  com- 
plainant's house,  and  requested  him  to  accompany  him  to 
his  (Alexander's)  house,  to  sign  papers  relating  to  a  transfer 
of  the  property,  and  not  only  demanded  that  he  should  go, 
but  forbade  that  his  wife  should  accompany  him.     The  com- 
plainant refused  to  go  unless  his  wife  should  be  permitted 
to  go  with  him.     The  permission  having  been  granted,  he 
went  to  Alexander's  house,  his  wife  supporting  him  on  one 
side  and  Alexander  on  the  other.     When  he  arrived  he 
found  there  two  lawyers,  his  daughter  and  her  husband,  and 
another    person.     Alexander    immediately    requested    the 
complainant's  wife  to  leave  the  room,  and,  on  her  refusal, 
forcibly  ejected  and  excluded  her.     There  were  then  read 
over  to  him  two  instruments  of  writing,  which  had  been 
previously  prepared,  and  he  was  requested  to  sign  them. 
On  his  hesitating  to  do  so,  because  he  did  not  fully  under- 
stand them,  although  they  had  been  read  to  him,  he  was 
told  that   his  wife  was  a  spendthrift,  and   that   unless   he 
signed  those  instruments  she  would  spend  all  his  property 
and  leave  him  without  means  of  support ;  and  he  was  then 
told  that  if  he  signed  them  the  property  would  still  remain 
entirely   his  own,  and  the  only  effect  of  the  instruments 
would  be  to  prevent  his  wife  from  spending  his  estate. 

The  bill  further  states  that,  under  misapprehension  as  to 
their  legal  effect,  and  induced  by  the  statements  and  prom- 
ises made  to  him  by  his  son  Alexander  and  his  son-in-law 
and  the  other  persons  present,  and  the  apprehensions  which 
had  been  excited  in  him  there,  he  signed  the  instruments; 
and  that  he  was  then  too  feeble  to  write  his  name,  and  was 
therefore  directed  to  sign  with  his  mark,  which  he  did 
accordingly.  It  further  states  that  he  was  induced  to  give 
up  his  papers  and  to  sign  those  instruments  through  the 
duress  to  which  he  was  then  subjected,  and  that  he  was 
deceived  and  misled  as  to  the  purport  and  real  character 
and  effect  of  the  instruments,  not  only  as  to  his  right  to 
retain  the  control  and  management  of  his  property,  but  as 
to  their  effect  upon  the  rights  of  his  wife  in  his  property 
5 
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after  his  decease,  he  having  been  distinctly  told  that  his 
property  would  be  distributed  after  his  death  in  the  same 
manner  as  if  those  instruments  had  not  been  signed,  and 
that  their  effect  would  be  to  prevent  his  wife  from  spending 
his  estate  during  his  life. 

From  the  statements  of  the  bill,  it  appears  that  a  very 
large  part  of  his  notes,  bonds,  stocks,  &c.  thus  obtained 
from  him,  has  been  converted  into  cash  and  divided  among 
his  children,  and  the  proceeds  either  spent  by  them  in  pay- 
ing their  debts  or  invested  for  their  own  benefit ;  that  they 
have  had,  ever  since  the  instruments  were  executed,  the  con- 
trol of  all  his  real  estate  except  the  village  house  and  lot  in 
which  he  lives;  that  they  have  refused  to  pay  him  the 
money  charged  upon  the  property  for  his  benefit  by  the 
instrument  by  which  the  real  estate  was  transferred  to 
them,  and  that  he  has  not  only  been  unable  to  obtain  the 
necessaries  of  life  (his  requests  for  money  having  been 
answered  by  harsh  refusals),  but  he  has  been  compelled  to 
apply  to  the  overseer  of  the  poor,  as  a  pauper,  for  the  means 
of  support.  The  bill  prays  that  the  instruments  may  be  set 
aside,  and  that  the  property  taken  from  him,  under  them, 
may  be  restored  to  him  or  duly  accounted  for. 

The  grounds  of  demurrer  are,  want  of  equity  and  non- 
joinder of  necessary  parties.  On  the  statements  of  the  bill 
(which,  on  demurrer,  are  taken  to  be  true),  there  can  be 
no  doubt  as  to  the  complainant's  equity.  He  appears  to 
have  been  a  very  feeble  old  man,  and  to  have  executed,  at 
the  instance  of' his  children,  and  without  any  consideration 
whatever,  a  conveyance  of  all  his  property  to  them  (one  of 
them  resided,  and  still  does,  in  the  distant  state  of  Cali- 
fornia), reserving  to  himself  onl}-  a  charge  of  $1,200  a  year 
on  the  real  estate  (which  is  of  the  value  of  about  $10,000 
only,  and  part  of  which  he  must  necessarily  occup}'),  with 
no  security  for  the  pa3'ment  except  such  as  is  afforded  by 
the  real  estate  itself,  and  leaving  his  wife,  whom  he  had 
just  married,  without  any  provision  whatever  in  case  she 
should  survive  him.     He  alleges  duress  of  threats  and  of 
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force,  and  not  only  want  of  comprehension,  on  his  part,  of 
the  contents  of  the  instruments,  but  false  representations  as 
to  their  effect  by  those  who  were  to  be  benefited  by  them. 
The  grandchildren  and  the  two  other  persons  in  whose 
favor  charges  are  made  in  the  deed  for  the  real  estate,  are 
necessary  parties  to  this  suit.  The  demurrer  will,  therefore, 
be  sustained,  on  the  ground  of  non-joinder,  but  the  com- 
plainant will  be  permitted  to  amend  by  adding  the  neces- 
sary parties,  on  payment  of  the  costs  of  the  demurrer. 


Hannah  M.  Danner 

V. 

Frederick  Banner. 


A  testator  gave  to  his  wife  $5,000,  to  his  son  $1,000,  and  to  A.  and  B. 
■other  legacies,  and  the  income,  use  and  profits  of  all  the  residue  to  his 
wife  for  life,  with  remainder  to  his  son,  subject  to  the  payment  of  a 
legacy  of  $1,00C  to  liis  daughter.  He  appointed  his  wife  and  M.  exec- 
utors. They  proved  the  will,  settled  the  estate,  and  had  their  final 
account  passed.  There  remained  about  $13,000  of  personalty,  subject 
to  $1,000  advanced  by  the  widow  to  pay  the  debts  of  the  estate,  and 
real  estate  worth  $13,000.  The  complainant  (the  widow)  files  her  bill 
to  set  aside  a  conveyance  of  her  life  interest  in  the  real  estate,  made  to 
her  son  by  means  of  his  importunity,  deceit  and  duress,  and  also  to 
have  returned  to  her  custody  and  accounted  for,  the  personalty  of 
•which  he  has  also  taken  possession. — Held,  on  demurrer  to  the  bill — 

(1)  That  the  bill  is  not  multifarious. 

(2)  That  M.  (the  co-executor)  is  not  a  necessary  party,  the  estate 
being  settled  and  the  executors'  final  account  passed. 

(3)  That  A.  and  B.  and  the  daughter  are  not  necessary  parties, 
the  remedy  of  the  former,  if  their  legacies  are  unpaid,  being  against 
the  executors,  and  that  of  the  daughter  being  against  the  son,. whose 
estate  in  remainder  is  charged  therewith. 


Bill  for  relief.     On  general  demurrer. 
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Mr.  S.  H.  Pennington,  for  the  demurrer. 
Mr.  John  Whitehead,  contra. 

The  Chancellor. 

According  to  the  bill,  Frederick  Banner,  late  of  Newark^, 
husband  of  the  complainant  and  father  of  the  defendant, 
died  on  or  about  the  7th  of  September,  1874.  By  his  will  he 
gave  to  the  complainant  |5,000,  and  to  the  defendant  $1,000, 
and  to  other  persons  two  other  legacies  amounting  together 
to  $225,  and  gave  the  income,  use  and  profits  of  all  the 
residue  of  his  estate  to  the  complainant  for  life,  with 
remainder  to  the  defendant,  subject  to  the  payment  of  a 
legacy  of  $1,000  to  the  testator's  (V.righter.  He  appointed 
the  complainant  and  Peter  M.  Meliuk  executors  of  his  will. 
It  was  duly  proved  by  them  in  September,  1875  ;  and  the 
estate  was  afterwards  duly  settled,  and  their  accounts  passed 
by  the  orphans  court  of  the  county  of  Essex.  After  the 
settlement  there  remained  a  surplus  of  the  personal  estate 
of  about  $13,000. 

The  bill  further  states,  that  the  complainant  advanced  to 
her  co-executor,  of  her  own  money,  about  $1,000,  which  was 
used  in  the  settlement  of  the  estate  in  paying  the  demands 
which  were  against  it ;  that  the  testator  left  productive  real 
estate  in  Newark  of  the  value  of  at  least  $12,000  ;  that  after 
the  estate  had  been  settled,  the  defendant,  who  is  the  com- 
plainant's son,  took  into  his  possession  all  the  surplus  of  the 
personal  estate,  and,  by  his  importunities  (the  complainant 
was  then  sixty-five  years  old)  and  his  promise  to  provide 
her  with  food,  clothing  and  lodging  during  her  life-time, 
induced  her  to  convey  to  him  her  life  estate  in  the  real 
estate  of  which  the  testator  died  seized,  and  she  did  so  by 
deed  dated  in  April,  1876 ;  that  the  conveyance  was  with- 
out other  consideration  than  his  promise  to  supply  her 
wants  for  life ;  that  at  the  time  of  making  that  conveyance, 
he,  in  order  to  secure  to  her  the  legacy  of  $5,000  given  to 
her  by  the  will,  and  the  money  advanced  by  her  for  the  set- 
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tlement  of  the  estate,  which  had  never  been  repaid  to  her, 
■executed  and  delivered  to  her  his  bond  and  a  mortgage  of 
the  same  date  with  the  deed,  and  upon  the  real  estate  before 
mentioned,  for  the  sum  of  $6,000,  payable  in  five  years  with 
interest ;  that  she  left  those  papers  with  her  lawyer,  in  order 
that  he  might  have  the  mortgage  recorded  and  afterwards 
•retain  it,  with  the  bond,  in  his  custody,  for  her;  that  after- 
wards, by  false  and  fraudulent  representations,  the  defendant 
obtained  possession  of  those  papers,  promising  to  take  care 
of  them  for  her,  and  then,  fraudulently  and  without  her 
knowledge  or  consent,  and  without  having  paid  her  any  of 
the  money  secured  thereby,  caused  the  mortgage  to  be  can- 
celled of  record ;  that  he  has  refused  to  support  her  and 
driven  her  out  of  the  house  in  which  she  resided  (which 
was  one  of  the  houses  owned  by  her  husband,  the  testator, 
at  his  death),  so  that  she  is  dependent  on  charity  for  her 
support,  while  her  son  is  in  the  enjoyment  of  the  entire 
estate. 

The  bill  prays  that  the  deed  may  be  set  aside  as  having 
been  obtained  by  fraud ;  that  the  defendant  may  be  decreed 
to  pay  to  the  complainant  the  $6,000,  secured  by  the  bond 
and  mortgage,  with  the  interest  thereon,  and  that  in  default 
thereof,  his  interest  in  the  real  estate,  under  the  will,  may 
be  sold  to  raise  and  pay  that  money  to  her ;  that  he  may  be 
required  to  account  to  her  for  the  surplus  of  the  personal 
estate,  and  the  income  thereof,  since  it  has  been  in  his 
hands,  and  the  rents  of  the  real  estate  since  he  has  had  pos- 
session of  it,  and  that  he  may  be  required  to  pay  her  what 
shall  appear  to  be  doe  her  on  such  accounting.  It  also  prays 
an  injunction  and  general  relief. 

The  defendant  demurs  to  the  bill  for  multifariousness, 
non-joinder  of  the  complainant's  co-executor  and  the  lega- 
tees, other  than  the  complainant  and  defendant,  named  in 
in  the  will,  and  for  want  of  certainty  in  important  state- 
ments. 

The  bill  alleges,  substantially,  that  the  estate  of  the  testator 
•was  settled,  and  the  accounts  of  the  executors  duly  passed 
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in  the  orphans  court  of  the  proper  county,  and  that  there 
remained  a  surplus  of  about  $13,000 ;  that  the  complainant's 
legacy  of  $5,000  had  not  been  paid ;  that  the  defendant  took 
that  surplus  into  his  possession,  giving  to  the  complainant 
security,  by  bond  and  mortgage,  for  the  payment  of  that 
legacy  and  the  amount  which  she  had  advanced  of  her  own 
money  for  the  payment  of  the  debts  of  the  estate ;  that  the 
defendant,  by  fraud,  obtained  a  conveyance  of  the  complain- 
ant's life  estate  in  the  real  property  ;  that  he,  subsequently,^ 
fraudulently  possessed  himself  of  the  bond  and  mortgage,, 
and  caused  the  latter  to  be  cancelled  of  record;  and  it  prays 
relief,  as  between  the  complainant  and  the  defendant,  in  the 
premises. 

The  matters  in  respect  of  which  the  relief  is  sought  are 
all  connected  together.  The  defendant  has,  by  fraud, 
obtained  and  withholds  from  the  complainant  all  her  interest 
in  her  husband's  estate,  and  the  suit  is  brought  to  obtain 
redress  for  that  grievance.  There  is  no  ground  for  the  objec- 
tion that  the  bill  is  multifarious.  The  complainant's 
co-executor  has  no  interest  in  the  controversy.  The  estate  has 
been  settled  and  his  accounts  have  been  passed.  The  sur- 
plus has  been  ascertained.  By  the  will,  the  complainant  is 
entitled  to  the  use  of  it  for  her  life-time,  and  she  is  seeking 
it  as  against  the  defendant,  who  has  obtained  and  is  hold- 
ing it  without  right.  In  regard  to  the  rents  of  the  real 
estate  which  have  been  received  by  him,  the  complainant's 
co-executor,  of  course,  could  have  no  claim  to  or  interest 
in  them. 

Nor  have  the  legatees,  other  than  the  parties  to  this  suit,^ 
any  interest  in  this  controversy  for  the  surplus  of  the  estate. 
If  those  to  whom  the  legacies  before  mentioned,  amounting 
together  to  $225,  were  given,  have  not  received  them,  they 
have  their  remedy  against  the  executors.  As  to  the  other 
legatee,  her  legacy  is  charged  upon  the  remainder  in  the 
real  estate  given  to  the  defendant,  and  is,  by  the  will,  made 
payable  by  him.  Her  interest  cannot  be  affected  in  or  by 
this  suit,  and  she  has  no  interest  in  this  controversy. 
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The  material  statements  of  the  bill  are  made  with  suffi- 
cient certainty  of  averment. 

The  demurrer  will  be  overruled,  with  costs. 


Elias  N".  Miller,  trustee, 

V. 

Henry  Sauerbier  and  others. 

A  father,  pending  a  compromise  with  his  creditors,  which  included 
a  mortgage  on  his  homestead,  gave  a  prior  mortgage  thereon  to  his 
daughter,  to  secure  to  her  moneys  alleged  to  have  been  advanced  by 
her,  and  also  for  her  services  rendered  in  his  family.  The  proofs  as  to 
the  character  of  the  loans  and  services,  and  also  as  to  her  bona  fides, 
being  unsatisfactory  and  contradictory,  her  mortgage  was  postponed  to 
that  of  the  creditorsf 

Bill  for  relief.     On  final  hearmg  on  pleadings  and  proofs. 

Mr.  A.  Q.  Keasbey,  for  the  complainant. 

Mr.  C.  Borcherling,  Jr.,  for  the  defendants. 

The  Chancellor. 

This  is  a  controversy  between  the  holders  of  the  second 
and  third  mortgages  over  surplus  money,  the  proceeds  of 
the  sale  of  the  mortgaged  premises  under  foreclosure  pro- 
ceedings on  the  first  mortgage.  The  second  mortgage  is 
held  by  Mrs.  Kirchner,  the  daughter  of  the  mortgagor, 
Henry  Sauerbier,  to  whom  it  was  given  in  November,  1874 
(it  bears  date  on  the  23d  of  that  month),  and  the  third, 
dated  on  the  3d  of  December  following,  is  held  by  Elias  K 
Miller,  trustee,  to  whom  it  was  given  by  Sauerbier,  in  trust 
for  the  creditors  of  the  firm  of  William  Bohler  &  Co.,  of 
which  Sauerbier  was  a  member.      Miller  insists  that  the 
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mortgage  of  Mrs.  Kirchner  is  fraudulent  as  against  the 
claims  the  payment  of  which  his  was  given  to  secure,  and 
that  his  mortgage  is,  therefore,  entitled  to  priority  over  it. 
The  master  to  whom  the  matter  w^as  referred,  reported  in 
favor  of  Mrs.  Kirchner's  mortgage.  Miller  excepted  to  the 
report,  and  the  question  between  the  parties  is  presented 
upon  the  exceptions. 

The  mortgage  of  Mrs.  Kirchner  was  given  under  circum- 
stances which,  of  themselves,  challenge  scrutiny  and  pro- 
voke suspicion.  Her  father  had  failed  in  business  and 
w^as,  at  the  very  time  when  he  gave  her  mortgage  (which 
was  for  the  sum  of  |7,000  and  interest),  engaged  in  the 
endeavor  to  secure  a  settlement  with  his  creditors.  On  the 
27th  day  of  November,  1874,  four  days  after  the  execution 
of  her  mortgage,  he  sent  to  his  creditors  a  proposition  for 
the  settlement  of  their  claims  against  him,  which  involved 
the  giving  of  a  mortgage,  as  security  to  them,  on  the  prem- 
ises covered  by  her  mortgage.  These  premises  were  his 
homestead  property.  Negotiations  for  a  settlement  had  been 
pending  between  him  and  them  for  some  time  previous  to 
that  date  and  prior  to  the  time  of  the  giving  of  the  mort- 
gage to  Mrs.  Kirchner.  He  made  no  mention  of  this 
mortgage  to  his  creditors  or  their  attorney,  and,  in  fact, 
obtained  a  settlement  from  them  through  their  ignorance 
of  its  existence,  which  he  otherwise  could  not  have  obtained. 
Had  they  known  of  its  existence,  they  would  have  proceeded 
against  him  in  bankruptcy.  During  the  negotiations  for  a 
settlement,  the  mortgage  of  the  complainant  was  spoken  of 
as  the  only  mortgage  on  the  property.  Before  the  time  when 
the  mortgage  to  Mrs.  Kirchner  was  given,  and  at  an  early 
stage  of  the  negotiations,  a  search  had  been  made  or  obtained 
by  the  attorney  of  the  creditors  as  to  the  encumbrances  on 
the  property,  which  disclosed  no  mortgage  except  the  com- 
plainant's, which  w^as,  in  fact,  then  the  only  one  upon  it. 
No  search  was  made  afterwards,  because  of  the  reliance 
which  was  placed  upon  the  good  faith  of  Sauerbier.  That 
during  these  negotiations,  and   but  four  days  before  the 
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presentation  to  his  creditors  of  his  formal  proposition  for 
settlement,  which,  as  before  stated,  embraced  (and  it  appears 
to  have  been  a  very  important  element  therein)  the  giving 
of  a  mortgage,  as  security  to  his  creditors,  upon  his  home- 
stead, he  should  have  given  to  his  daughter  a  mortgage  upon 
the  property  for  $7,000  to  secure  loans  made  by  her  to  him, 
as  they  allege,  about  three  years  before  that  time,  and  for 
which  she  neither  had  nor  ever  had  had  any  security;  nor 
had  she  even  had  any  evidence  of  the  debt  and  money  which, 
as  she  says,  he  agreed  to  pay  her  for  services  rendered  by 
her  in  his  family  before  she  was  married,  part  of  them  while 
she  was  yet  a  minor,  is,  of  itself,  sufficient  to  urge  to  scru- 
tiny and  excite  distrust.  Of  the  amount  which  Mrs.  Kirch- 
ner's  mortgage  was  made  to  secure,  $3,300  are  alleged  to 
have  been  for  money  borrowed  by  her  father  from  her 
shortly  after  she  was  married  (she  was  married  February 
16th,  1871,  and  th;^  mortgage  is  dated  November  23d,  1874), 
and  the  rest,  $3,700,  is  alleged  to  be  for  her  compensation 
for  her  services  in  his  household  while  she  was  unmarried. 
Up  to  the  time  when  she,  as  she  alleges,  made  application  to 
her  father  for  the  return  of  the  money  lent,  she  had  never 
asked  him  for  it.  Why  she  applied  to  him  for  payment  at 
that  time,  when  he  was  in  negotiation  with  his  creditors  for 
a  settlement  of  their  claims  against  him,  does  not  appear. 
She  gives  no  reason  at  all  for  seeking  payment.  She  says 
she  did  not  know,  before  that  time,  of  his  embarrassment. 
She  further  states  that,  when  she  asked  him  for  the  money, 
he  said  he  could  not  pay  her,  but  would  "  give  her  a  paper 
for  it,"  and  that  he  then  gave  her  the  mortgage.  Although 
she  only  asked  for  the  money  lent,  $3,300,  he  gave  her  a 
mortgage  for  $7,000.  She  says,  indeed,  that  the  mortgage 
was  not  only  for  the  money  lent,  but  also  for  wdiat  he  had 
promised  her,  but  she  did  not  apply  to  him  for  the  latter. 
He,  as  it  appears  from  her  testimony,  when  she  applied  to 
him  for  repayment  of  the  money  lent,  gave  her  a  mortgage 
upon  his  property  not  only  for  that  money,  but  for  $3,700 
besides,  which  she  had  not  asked  him  to  pay.     Of  the  money 
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lent,  she  bad  no  written  evidence.  She  had  no  written  evi- 
dence of  agreement  to  pay  her  for  her  services.  Nor  was 
there  any  statement  or  calculation  made  to  ascertain  what 
was  due.  How  the  amount  was  fixed  at  exactly  $7,000  does 
not  appear.  After  the  mortgage  was  given,  she  gave  no 
receipt  or  acquittance.  It  is  noteworthy  that  the  claim  for 
money  due  her  for  her  services  is  supported  by  no  agree- 
ment. She  testifies  that,  when  she  was  seventeen  years  old, 
she  was  desirous  of  getting  married,  but  her  father  induced 
her  to  refrain  from  so  doing  by  the  promise  that  if  she 
would  remain  unmarried  until  she  should  have  attained  the 
age  of  twenty-five,  he  would  give  her  $300  a  year.  She  waa 
his  oldest  child,  and  she  says  she  continued  to  live  in  his 
family,  as  a  member  thereof,  until  she  was  married.  Her 
step-mother  had  charge  of  the  family.  Mrs.  Kirchner  appears 
to  have  done  domestic  services  in  the  family  the  same  as  the 
other  children,  and,  like  them,  was  supported  there.  Her  ' 
lather  kept  two  servants,  and  she  says  that  there  was  no 
change  in  the  household  management  from  the  time  of  her 
childhood  until  she  was  married.  The  attempt  to  prove- 
services  as  housekeeper  was  unsuccessful.  It  is  enough, 
however,  to  say  that  she  proves  no  agreement  to  pay  for  her 
services;  and,  for  services  rendered  under  such  circumstances, 
in  the  absence  of  an  express  agreement,  the  law  will  imply 
no  obligation  on  the  part  of  her  father  to  pay  her.  Gard- 
vefs  adm'r  v.  Schooley,  10  C.  E.  Gr.  150,  and  cases  there 
cited. 

As  to  the  alleged  loans  of  money  :  She  accounts  for  the 
possession  of  so'  much  money  by  saying  that  part  of  it  was 
received  by  her  as  wedding  presents  from  her  brother  and 
her  brothers-in-law  (her  husband's  brothers)  and  the  wife  of 
one  of  them,  and  the  rest  was  her  small  savings  "by  dollars.'^ 
Iler  wedding  presents  were,  she  says,  as  follows :  From 
one  of  her  brothers-in-law,  $1,000;  from  his  wife,  $500; 
from  another  brother-in-law,  $500 ;  from  another,  $350 ;  from 
another,  $150,  and  from  her  brother,  $500;  in  all,  $3,000. 
She  says  she  never  deposited  this  money  in  any  bank  nor 
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with  any  person,  but  kept  it  herself  in  her  own  possession 
in  bills,  in  envelopes,  until  she  lent  it  to  her  father.  There 
is,  therefore,  no  corroboration  of  her  statement  from  any 
depositary  of  the  money.  Nor  does  she  even  produce  any  of 
those  who  she  says  gave  her  the  money,  to  corroborate  her 
statement.  The  unusual  character  of  these  alleged  wedding 
presents  should,  it  would  seem,  have  suggested  the  pro- 
priety of  producing  som6  evidence  to  corroborate  hers. 
Her  father  never  made  even  an  entry  in  any  book  of  the 
receipt  of  this  money  from  her.  It  is  noticeable  that,  in  this 
controversy  between  her  and  her  father's  creditors,  in  which 
the  bona  fides  of  her  claim  is  questioned,  she  has  not  attempted 
to  show,  except  by  her  own  testimony,  the  receipt  by  her 
of  the  money  which  she  claims  to  have  lent  her  father,  nor 
does  she  offer  any  excuse  for  her  failure  so  to  do.  She  had 
no  property,  except  these  wedding  presents  and  her  small 
savings.  In  First  National  Bank  of  Freehold  v.  Irons,  1  Stew. 
43,  where  the  defendants  alleged  that  the  money  with  which 
the  property  in  question  was  bought,  was  a  gift,  proof  was 
adduced  by  the  testimony  of  the  giver  and  otherwise  to 
establish  the  fact.  Sauerbier,  in  his  conversation  with  the 
attorney  of  the  creditors,  in  the  presence  of  one  of  the  cred- 
itors, when  inquired  of  as  to  the  consideration  of  the  mort- 
gage, gave  a  different  account  of  it  from  that  given  by  Mrs. 
Kirchner.  He  said  that  the  mortgage  was  given  to  her  for 
$7,000  because  lie  had  promised  to  give  each  of  his  children 
that  sura  when  they  came  of  age,  and  he  had  so  provided  in 
his  will,  and  he  gave  her  the  mortgage  to  secure  to  her  the 
sum  so  promised. 

It  cannot  be  doubted  that  he  intended  a  fraud  on  his 
creditors,  to  defeat  and  hinder  them  by  means  of  the  mort- 
gage to  her.  It  seems  evident  that,  in  taking  the  mortgage, 
she  understood  and  participated  in  his  design.  She  does 
not  deny  that  she  knew,  when  the  mortgage  was  given  to 
her,  that  her  father  was  embarrassed  by  his  debts.  She  says 
she  did  not  know,  before  that  time,  that  he  had  got  into 
trouble  about  the  brewery  (Wm.  Bohler  &  Co.),  but  neither 


76  CASES  IN  CHANCERY.  [30  Eq. 

Vandegrift  v.  Vandegrift. 

she  nor  her  father  says  that  when  the  mortgage  was  given 
to  her  she  was  not  aware  of  the  fact  that  he  was  in  trouble 
with  his  debts  and  was  about  to  mortgage  his  property  for 
the  benefit  of  his  creditors.  If  tlie  mortgage  was  taken  by 
her  with  knowledge  of  her  father's  object  to  defeat  or  hinder 
his  creditors,  by  means  of  it,  in  obtaining  payment  of  their 
debts  out  of  his  property,  it  cannot  avail  her  as  against 
their  claims,  but  it  will  be  postponed  to  their  debts.  Tan- 
tum  V.  Green^  6  C.  E.  Gr.  364 ;  Metropolitan  Bank  v.  Durant, 
7  C.  E.  Gr.  35.  Her  mortgage  will  be  postponed  to  that  of 
Mr.  Miller. 


Joseph  Vandegrift 

V. 

Virginia  C.  Vandegrift. 


On  a  bill  filed  by  a  husband  for  a  divorce  a  vinculo,  on  the  ground 
-that,  at  the  time  of  the  marriage,  a  former  husband  of  his  wife  was 
living,  the  wife's  application  for  counsel  fees  and  alimony  will  not  be 
refused  on  ex  parte  affidavits  contradicting  the  denials  of  her  answer. 


Bill  for  divorce.  Motion  for  alimony  pendente  lite  and 
•counsel  fee.     On  petition  and  affidavits  on  both  sides. 

Mr.  A.  Flanders,  for  petitioner. 

Mr.  F.  Voorhees,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  on  the  ground  that  the 
defendant,  at  the  time  of  her  marriage  to  the  complainant, 
liad  a  husband  living.  She  has  answered  the  bill.  By  her 
petition  she  makes,  under  oath,  all  the   denial  which  can 


3  Stew.J  OCTOBER  TERM,  1878.  7T 

Vandegrift  r.  Vandegrift. 

reasonably  be  required  of  her  upon  this  application.  The 
complainant  has  prodnced  numerous  affidavits  to  show  that 
the  petitioner's  former  husband  was  living  when  she  mar- 
ried the  complainant.  To  these  she  opposes  affidavits.  It 
is  obvious  that,  on  this  motion  for  counsel  fee  and  tempo- 
rary alimony,  the  court  ought  not  to  undertake  to  dispose 
of  the  merits  of  the  litigation  upon  ex  paiie  affidavits.  The 
complainant  insists  that  the  affidavits  on  his  side  demon- 
strate the  truth  of  the  allegations  of  his  bill,  and  that  the 
cases  of  Ballentine  v.  Ballentine,  1  Hal.  Ch.  471 ;  Begbie  v. 
Begbie,  3  Hal.  Ch.  98 ;  Dougherty  v.  Dougherty,  4  Hal.  Ch. 
540;  Martin  v.  Martin,  Id.  563;  Glasser  v.  Glasser,  1  Stew. 
22,  are  therefore  decisive  of  this  application.  In  those  cases 
the  court,  indeed,  on  such  a  motion  as  this,  looked  into  the 
merits  of  the  application  as  disclosed  by  the  pleadings  and 
affidavits,  and  was  guided  in  the  exercise  of  its  discretion 
thereby.  But  those  were  all  suits  for  maintenance.  In 
Glasser  v.  Glasser,  which  was  decided  by  me,  I  was  not  sat- 
isfied of  the  bonafdes  of  the  petitioner  in  bringing  the  suit. 
None  of  those  cases  was  for  a  divorce  a  vinculo.  The  rule 
applied  in  them  ought  not  to  govern  this  case.  Here  the 
complainant  a,dmits  the  fact  of  marriage,  but  alleges  that 
the  marriage  was  invalid  because,  as  he  undertakes  to  prove, 
the  defendant,  at  the  time  of  her  marriage  to  him,  had  a 
husband  living.  She  swears  that  she  had  reason  to  believe, 
and  still  believes,  that  her  husband  was  then  dead.  To 
adjudge  in  limine,  upon  ex  jparte  affidavits,  that  the  complain- 
ant will  probably  succeed,  and  therefore  to  withhold  from 
the  defendant  the  means  of  resisting  the  attack,  would  be 
substantially,  to  a  certain  extent,  a  prejudgment  adverse  to 
her  on  the  merits  without  lawful  evidence,  the  consequence 
of  which  might  and  probably  would  be  that  she  would  be 
unable  to  defend  herself.  A  good  defence  might,  by  such 
means,  be  prevented,  and  a  bad  cause  consequently  succeed. 
In  the  suits  for  maintenance  above  referred  to,  the  conse- 
quence of  the  adjudication  of  the  court  was  to  compel  the 
complainant  to  return  to  her  husband's  house,  to  be  sup- 
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ported  there,  or  to  await  further  developments  in  the  cause 
by  which  it  would  appear  to  be  more  probable  that  her 
rifi^ht  to  separate  maintenance  would  be  established,  or  at 
least  the  bona  fides  of  her  application  be  made  to  appear 
more  satisfactorily.  The  defendant  in  this  case  is  penniless, 
and  unless  this  court  provides  her  with  the  means  of  defence 
(which  the  complainant  is  abundantly  able  to  furnish),  she 
must  go  undefended. 

The  complainant  will  be  ordered  to  pay  a  counsel  fee  of 
$50,  and  $5  a  week  for  temporary  alimony. 


Isaac  J.  Vanderbeck 

V. 

George  C.  Perry  and  others. 


1.  A  demurrer  to  a  bill  was  overruled.  The  complainant  thereupon 
took  an  order  to  amend  his  bill,  which  order  required  the  service  of 
the  amended  bill  on  the  defendant.  That  order  was  never  served. 
The  demurring  defendant  took  no  copy  of  the  bill  from  the  clerk's 
office.  After  the  taking  of  that  order,  another  order  was  taken  by  the 
complainant,  stating  the  amendments  and  providing  that  the  bill 
stand  amended  on  the  order.  This  order  was  duly  served.  Subse- 
quently, on  the  death  of  another  defendant,  another  order  of  amend- 
ment, by  way  of  revivor,  was  taken.  This  order  was  served  on  the 
demurring  defendant's  solicitor.  It  contained  a  direction  to  answer  in 
twenty  days.  No  answer  was  at  any  time  filed  by  the  demurring 
defendant.  A  decree  pro  confesso  was  taken  against- him,  after  the  expi- 
ration of  the  twenty  days.  On  petition  to  open  this  decree, — Held,  that 
the  demurring  defendant  was  bound  by  the  statute  to  answer,  without 
order  to  that  effect,  in  forty  days  from  the  overruling  of  the  demurrer, 
and  that  his  duty  in  this  respect  was  not  affected  by  the  existence  of 
the  first  order  which  was  never  served. 

2.  It  not  appearing  that  the  defendant  has  a  meritorious  defence,  the 
misapprehension  of  his  solicitor  as  to  his  duty  to  file  an  answer,  is  in 
itself  no  ground  for  relief. 
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Bill  for  relief.     On  petition  to  open  decree  and  let  in  a 
defendant  to  answer. 

Mr.  J.  B.  Vredenburgh^  for  the  petitioner. 
3Ir.  F.  McGee,  contra. 

The  Chancellor. 

The  demurrers  in  this  cause  (which  were  general)  were 
overruled,  with  costs,  by  order  of  the  24th  of  July,  1877. 
The  order  provided   that  the  complainant  have   leave   to 
amend  by  adding  the  names  of  Edwin  Bisbee  and  his  wife, 
as  parties  to  the  suit,  "  with  such  apt  and  proper  words  as 
should  be  necessary  to  charge  them  as  defendants,"'  and 
directed  that  the  defendants  plead,  answer  or  demur  to  the 
bill  so  amended,  within  forty  days  after  service  of  a  copy 
thereof  on  their  solicitors,  if  any,  or,  if  none,  upon  the  defend- 
ants.    This  order  was  never  served.     The  defendant  George 
C.  Perry  had  not  obtained  a  copy  of  the  bill  when  the 
demurrer  was  overruled.     In  October,  1877,  and  after  the 
expiration  of  the  forty  days  within  which  the  demurrants 
were  bound,  by  the  provision  of  the  statute,  to  file  their 
answers,   the   complainant    (none   of    the   defendants    had 
answered)  obtained  an  order  providing  for  the  same  amend- 
ment as  the  former  order,  but  specifically  mentioning  the 
words  of  the  amendment. and  designating  the  places  in  which 
they  were  to  be  inserted  in  the  bill.     This  order  directed 
that  a  copy  thereof  should  be  served  on  the  solicitors  of 
each  of  the  defendants  who  had  appeared,  and  that  such 
service  should  be  considered  a  sufficient  amendment  of  such 
defendants'  copies  of  the-bill,  and  that  the  original  bill  need 
not  be  re-engrossed,  but  might  be  amended  by  inserting  the 
amendment  therein  by  interlineation.     The  amendment  was 
made.     A  copy  of  the  last-mentioned  order  was  served  on 
the  solicitors  of  the  defendant  George  C.  Perry,  the  peti- 
tioner, on  the  25th  of  October,  1877.     On  the  8th  of  April, 
1878,  another  order  was  made  in  the  cause,  reciting  the  mak- 
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ing  of  the  order  last  mentioned;  that  it  appeared  that  Bis- 
bee  had  died  before  the  beginning  of  the  suit,  leaving  a 
widow  and  children ;  that  the  fact  of  his  death  did  not  come 
to  the  complainant's  knowledge  until  after  the  making  of 
the  last-mentioned  order,  and  that  the  only  pleadings  which 
had  been  filed  in  the  cause,  up  to  that  time,  were  the  demur- 
rers which  had  been  overruled,  and  directing  that  the  bill 
be  amended  by  making  the  widow  and  children  defendants. 
It  specifically  stated  the  amendments  as  in  the  order  of 
October,  1877,  and  gave  the  same  direction  as  to  the  manner 
of  amending  the  bill  on  tile,  and  the  copies  thereof  of  the 
defendants  who  had  appeared.  It  further  directed  that  the 
defendants  plead,  answer  or  demur  to  the  amended  bill  in 
twenty  days  after  service  of  a  copy  of  the  order  on  their 
respective  solicitors.  A  copy  of  this  order  was  duly  served 
on  the  solicitors  of  the  petitioner,  on  the  9th  of  April,  1878. 
He  never,  at  any  time,  pleaded  or  answered,  nor  did  he 
again  demur.  On  the  8th  of  May,  1878,  twenty-nine  days 
after  the  service  of  the  order  of  April  on  the  solicitors  of 
the  petitioner,  a  decree  pro  confesso  was  made  against  him 
in  the  cause.  By  that  order  leave  was  given  to  the  com- 
plainant to  adduce  proofs  to  substantiate  the  allegations  of 
his  bill,  and  bring  on  the  hearing  of  the  cause  ex  parte  as 
to  the  defendants  against  whom  the  bill  was  taken  as  con- 
fessed. Proofs  were  taken  accordingly,  and  a  final  decree 
was  made  on  the  4th  of  June,  1878,  according  the  relief 
prayed  by  the  bill. 

In  August,  1878,  George  C.  Perry  filed  his  petition,  pray- 
ing that  the  final  decree  may  be  opened,  and  that  he  may  be 
let  in  to  answer.  It  does  not  allege  that  he  has  a  merito- 
rious defence.  Indeed,  he  does  not  state  what  his  defence 
is,  but  rests  his  application  on  the  claim  that  the  proceed- 
ings are  irregular  as  to  him.  It  is  urged  in  his  behalf  that, 
although  he  would,  if  the  order  of  overruling  the  demurrer 
had  contained  no  direction  as  to  answering,  have  been 
bound  to  plead  within  forty  days  from  the  time  of  filing  the 
order,  without  service  of  the  order  or  notice  of  any  kind, 
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yet  that,  since  it  by  its  terms  provided  for  the  amendment  of 
the  bill  and  required  the  defendant  to  plead  in  forty  days 
after  service  of  a  copy  of  the  amended  bill,  he  was  not 
bound  to  answer  the  bill  at  all  until  after  such  service,  and 
was  entitled  to  forty  days  after  such  service  to  file  his 
answer.  But  that  provision  had  reference  only  to  the 
amended  bill,  and  he  was  bound  under  the  statute  to  answer 
the  original  bill,  without  order  to  answer  or  notice,  and  was 
bound  to  file  his  answer  thereto  in  forty  days  from  the  time 
of  filing  the  order  overruling  the  demurrer  [Rev.  Chancery^ 
§  25).  An  order  to  amend  operates  only  from  the  time  of 
service.  Price  v.  Webb,  2  Hare  515.  The  order  to  amend 
was,  therefore,  inoperative  as  to  him,  for  it  was  never  served. 
The  obligation  of  the  petitioner  to  answer  the  original  bill 
was  not  affected  by  it.  The  order  of  October,  1877,  was 
served.  It  directed  that  the  amendment  be  made,  and  that 
service  of  a  copy  of  that  order  on  the  solicitor  of  the  defend- 
ants should  be  regarded  as  an  amendment  of  the  defend- 
ants' copies  of  the  bill.  The  petitioner  had  taken  no  copy 
of  the  bill  up  to  the  time  of  service  of  a  copy  of  that  order. 
The  amendments  in  fact,  it  may  be  remarked,  required  iio 
answer  from  liim.  They  were  merely  the  addition  of  par- 
ties whose  connection  with  the  subject  of  the  suit  was  set 
out  in  the  original  bill,  but  who  had  not  been  made  parties 
thereto,  on  the  supposition  that  they  had  no  interest  in  the 
controversy.  Vanderbeck  v.  Perry,  1  Sfew.  367.  The  amend- 
ments introduced  no  new  ftict,  and  in  nowise  affected  the 
merits  of  the  case.  On  the  8th  of  April,  1878,  the  com- 
plainant again  amended  the  bill  by  making  the  widow  and 
children  of  Bisbee  parties.  The  order  directing  this  amend- 
ment required  the  defendant  to  answer  in  twenty  days  after 
service  of  a  copy  thereof.  A  copy  was  duly  served  on  the 
petitioner's  solicitors,  but,  as  before  stated,  he  did  not  answer 
within  the  time  limited,  nor  at  all.  The  petitioner  has  no 
claim  to  relief  on  the  ground  of  irregularity  of  the  pro- 
ceedings. If  his  application  be  considered  on  the  ground 
of  misapprehension  on  the  part  of  his  solicitor  of  his  obli- 
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gation  to  answer,  under  the  circumstances  it  is  enough  to 
say  he  shows  no  merits,  but  merely  says  that  he  has  a 
defence.  His  application  is  in  fact  presented  by  his  petition 
on  the  ground  of  irregularity  in  the  proceedings  alone,  and 
on  that  he  has  no  standing. 
The  petition  will  be  dismissed. 


L.  Murray  Perkins 

V. 

Charles  F.  Partridge  and  others. 

Where  representations  were  made  by  the  holder  of  a  mortgage  for 
$7,000,  that  be  had  sold  the  mortgaged  premises  to  the  mortgagor 
for  about  $50,000 ;  that  it  was  first-rate  property ;  that  the  land  was  "^ 
good  and  the  timber  thereon  valuable ;  that  the  land  would  be  more 
valuable  after  it  was  cleared;  that  the  mortgage  was  a  good  mortgage; 
and  that  the  interest  thereon  had  been  paid  regularly — all  of  which 
were  false  and  fraudulent — Held,  that  they  could  not  be  regarded  as 
simplex  commendatio ;  and  a  conveyance  of  lands  obtained  thereby  was 
set  aside. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs, 
Mr.  B.  A.  Vail,  for  complainant. 
Mr.  S.  M.  Dickinson,  for  defendants. 

The  Chancellor. 

The  complainant  seeks  to  set  aside  a  conveyance  made  by 
him  to  Charles  F.  Partridge,  on  the  1st  of  August,  1875, 
whereby  he  conveyed  in  fee  to  the  latter  his  house  and  lot 
in  Woodbridge  township,  in  the  county  of  Middlesex,  for 
the  consideration  (including  the  price  of  certain  household 
furniture  sold  with  the  property)  of  $10,000,  subject,  how- 
ever, to  a  mortgage  of  $3,000  thereon.     For  the  balance, 
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17,000,  of  the  purchase-money,  after  deducting  the  amount 
of  the  mortgage,  he  agreed  to  receive,  and  did  receive 
accordingly,  a  mortgage  of  that  amount  then  held  by  the 
defendant,  Charles  Partridge,  father  of  the  grantee,  on 
nineteen  hundred  and  twenty  acres  of  wild  land  in  Brown's 
tract,  in  Herkimer  county,  New  York.  The  ground  of  the 
complainant's  complaint  is  that  he  was  induced  to  accept  the 
last-mentioned  mortgage  through  false  and  fraudulent  rep- 
resentations in  reference  thereto  made  by  the  defendants. 
These  representations,  according  to  the  bill,  were,  that  the 
property  was  a  good  and  safe  security  for  the  money  the  pay- 
ment of  which  the  mortgage  purported  to  secure;  and  that 
the  mortgaged  land  was  sold  by  Charles  Partridge  to  the 
mortgagor  at  the  rate  of  $25  an  acre.  The  bill  alleges  that, 
in  fact,  the  mortgagor  (who  was  also  the  obligor  in  the  bond 
therein  mentioned,  and  the  payment  of  which  it  was  made 
to  secure)  was  a  Hian  of  no  pecuniary  responsibility;  and 
that  the  mortgaged  premises  were  not  sold  by  Charles  Part- 
ridge for  any  such  sum  of  money  as  the  defendants  repre- 
sented, and  were  worth  only  about  $2,000. 

That  the  complainant  was  defrauded  by  the  representations 
of  the  defendants,,  is  clear  from  the  evidence.  His  property 
was  brought  to  the  notice  of  Charles  F.  Partridge  by  Fred- 
erick Reed,  a  real  estate  agent,  to  whom  Partridge  had 
applied  with  a  -view  to  obtaining  an  exchange  of  some 
Brooklyn  property  of  his  for  country  property.  Reed  had 
the  complainant's  property  also  in  hand  to  find  a  purchaser 
for  it.  He  mentioned  to  each  of  the  parties  the  property  of 
the  other,  with  a  view  to  exchange.  The  complainant  was 
not  satisfied  to  exchange  at  the  price  at  which  the  Brooklyn 
property  was  held.  This  was  communicated  by  the  agent 
to  Partridge,  who  then  said  he  had  made  up  his  mind  to 
retain  his  Brooklyn  property  and  get  a  country  place  in  some 
other  way.  He  then  said  that  "  his  father  (the  defendant, 
Charles  Partridge,)  had  a  mortgage  of  $7,000  on  land  in 
Herkimer  county  which  was  good,  which  he  would  put  in 
in  exchange;  that  his  father  would  let  him  have  it  to  use, 
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but  not  for  a  cent  less  than  the  face  of  it ;  and  that  he  would 
have  to  pay  his  father  for  it."  After  the  contract  was  signed,, 
and  on  the  day  when  the  deed  was  delivered  and  before  the 
papers  were  exchanged,  the  complainant  and  Charles  F. 
Partridge  and  his  father  being  then  at  the  lawyer's  office  to 
exchange  the  papers,  Reed,  who  was  there  also,  sought  and' 
obtained  a  private  interview  with  Charles  Partridge,  the 
father  (who  seems  to  have  interested  himself  in  getting 
the  contract  drawn  and  signed),  and  then  said  to  him  that 
the  complainant,  as  he,  Reed,  had  learned,  knew  nothing 
about  the  $7,000  mortgage,  had  had  no  time  to  search  the 
title  or  investigate  the  matter  at  all,  and  would  have  to  rely 
entirely  on  what  he.  Partridge,  said  about  it.  Partridge 
then  said  that  it  was  a  perfectly  good,  first-class  mortgage; 
that  the  parties  were  good,  and  that  the  interest  had  always 
been  paid  promptly ;  that  he  had  sold  the  land  for  $25  an 
acre,  and  would  not  sell  any  more  of  the  tract  for  less  than 
|30  an  acre.  Reed  thereupon  informed  the  complainant  of 
the  purport  of  the  conversation,  and  the  deed  was  then 
delivered  and  the  mortgage  accepted.  The  complainant  tes- 
tifies that  Charles  Partridge  came  to  see  his  property  before 
the  contract  was  entered  into,  and  then  mentioned  the  mort- 
gage to  him,  saying  that  it  was  a  good  mortgage,  and  that 
he  had  sold  the  land  on  which  it  was  for  $25  an  acre.  The 
complainant  testifies  that  Charles  F.  Partridge  told  him,  both 
before  and  after  the  conveyance  had  been  made,  that  he 
would  have  to  pay  his  father  $7,000  for  the  mortgage;  that 
$6,999  would  not  buy  it.  The  complainant's  wife  corrobo- 
rates him  in  this  statement  as  to  one  occasion,  she  having 
been  present  when  Charles  F.  Partridge  said  substantially 
the  same  thing  to  him.  The  fact  appears  to  be  that  Charles 
Partridge  not  only  did  not  sell  the  mortgaged  premises  for 
$25  an  acre,  but  did  not  sell  them  at  all.  He  swears,  indeed, 
that  he  sold  them  to  the  mortgagor,  Thomas  H.  Phillipps, 
and  the  deed  to  the  latter  probably  (it  has  not  been  laid 
before  me)  expresses  a  consideration  in  accordance  with  the 
representations,  but  it  is  evident  that  there  was  no  bona  fide 
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sale  at  all.  Charles  Partridge,  indeed,  swears  that  Phillipps 
paid  something,  besides  giving  the  mortgage,  as  considera- 
tion, but  admits  that  it  was  only  from  $10  to  $25,  and  though 
he  further  says  that  Phillipps  agreed  to  pay  $15  or  $20  an 
acre,  Phillipps  swears  that  he  gave  no  consideration  except 
ihe  mortgage.  It  seems  extremely  probable  that  the  con- 
veyance to  Phillipps  was  made  merely  in  order  to  obtain  a 
mortgage  from  an  apparent  purchaser.  Charles  Partridge 
testifies  that  he  made  an  exchange  of  the  property  with  cer- 
tain persons  whom  he  designates  as  Charles  F.  Bouton  and 
DeWitt  H.  Phillipps  (though  the  conveyance  to  Thomas  H. 
Phillipps  had  then  been  made),  and  that  he  gave  Thomas 
H.  Phillipps  a  consideration  for  conveying  directly  to  them. 
It  appears  that  he  gave  him  about  $50  for  his  trouble  in  the 
matter.  Thomas  H.  Phillipps  says  that  he  thinks  the  con- 
veyance to  Bouton  and  Phillipps  was  made  on  the  same  day 
on  which  the  property  was  conveyed  to  him.  The  deed  to 
Bouton  and  Phillipps  has  never  been  put  on  record,  and 
neither  of  the  defendants  can  give  any  trustworthy  account 
of  either  of  those  persons. 

The  statement  made  by  the  defendants,  of  the  manner  in 
which  the  soi^  accounted  to  the  father  for  the  value  of  the 
mortgage,  is  unsatisfactory. 

Again,  there  is  evidence  of  fraudulent  design  in  the 
endorsements  of  interest  made  by  Charles  Partridge  on 
the  bond.  Six  months'  interest  is  endorsed  thereon  as  hav- 
ing been  received  in  September  (the  word,  however,  is 
written  over  the  word  "March"),  1874,  from  Thomas  H. 
Phillipps,  and  the  same  amount  from  him  on  the  7th  of 
April,  1875,  while  the  evidence  is,  that  Thomas  H.  Phillipps 
conveyed  away  the  property  on  the  same  day  on  which  it 
was  conveyed  to  him,  March  6th,  1874,  and  he  swears  that 
he  never  paid  Charles  Partridge,  or  any  one  else,  any  interest 
on  the  mortgage.  It  is  worthy  of  remark,  in  this  connec- 
tion, that  Charles  Partridge  says,  in  his  testimony,  that  he 
received  this  interest  of  Bouton  and  Phillipps,  and  that  the 
Phillipps  of  that  firm  was  not  Thomas  H.  Phillipps.     'So 
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interest  has  been  paid  on  the  mortgage  since  it  was  assigned 
to  the  complainant. 

The  mortgaged  premises  appear  to  have  been  valued,  in 
1866,  at  |2  an  acre,  and  their  value  consisted,  principally,  in 
the  bark  of  the  hemlock  trees  growing  on  them.  The  right 
to  this  bark  was  reserved  by  the  grantors,  in  the  deed  to 
Partridge,  and  the  bark  has  since  been  taken  away  by  them. 
The  land,  therefore,  appears  to  be  of  little,  if  any,  value. 
ITor  are  the  representations  which  were  made  by  the  defend- 
ants to  induce  the  complainant  to  accept  the  mortgage,  to 
be  regarded  as  mere  "dealing  talk" — simplex  commendatio. 
They  were  substantial,  important  representations  as  to 
existing  facts,  materially  affecting  the  character  and  value 
of  the  mortgage.  That  the  mortgaged  premises  had  been 
sold,  by  the  mortgagee,  to  the  mortgagor  for  about  $50,000 ; 
that  the  property  was  first-rate  property ;  that  the  land  was 
good  and  the  timber  valuable;  that  the  land  would  be  more' 
valuable  after  it  was  cleared;  that  the  mortgage  was  a  good 
mortgage — all  these  are  false  allegations  as  to  the  existence 
of  material  facts. 

By  means  of  these  false  and  fraudulent  representations, 
made,  it  is  evident,  for  the  purpose  of  inducing  the  com- 
plainant to  accept  the  mortgage  as  $7,000  of  the  purchase- 
money  of  his  property,  the  defendants  were  enabled  to 
obtain  the  conveyance  of  that  property.  The  complainant 
made  no  investigation  as  to  the  character  of  the  mortgage^ 
or  the  value  of  the  mortgaged  premises,  because  of  his  con- 
fidence in  those  representations,  and  it  appears  that  the 
defendants  were  anxious  and  in  haste  to  close  up  the  trans- 
action and  obtain  a  deed  for  his  property.  The  complain- 
ant has  been  guilty  of  no  laches  to  debar  him  from  relief. 
It  appears,  from  the  testimony,  that,  by  the  agreement, 
Charles  F.  Partridge  was  to  have  the  interest  which  would 
become  due  on  the  mortgage  on  the  6th  of  September,  1875. 
The  principal  of  the  mortgage  was  not  due  until  March  6th, 
1877.  The  bill  was  filed  on  the  16th  of  December,  187-^. 
The  complainant,  before  filing  the  bill;  and  after  he  found 
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that  he  could  collect  no  interest  on  the  mortgage,  requested 
Charles  F.  Partridge  to  reconvey  the  Woodbridge  property 
to  him,  offering  to  re-assign  to  him  the  mortgage,  but  Part- 
ridge refused.  The  complainant  is  entitled  to  relief.  The 
deed  should  be  set  aside  and  a  reconveyance  to  the  com- 
plainant ordered  on  the  complainant's  re-assigning  the 
bond  and  mortgage  to  the  defendant,  Charles  F.  Partridge. 
He,  according  to  the  testimony  of  his  father,  purchased  it 
of  him,  and  has  paid  him  therefor,  in  full.  Charles  F. 
Partridge  must  account,  also,  for  the  use  and  occupation  of 
the  house  and  lot  conveyed  to  him  by  the  complainant,  and 
for  the  value  of  the  household  furniture.  The  defendants 
will  be  decreed  to  pay  costs. 


-The  American  Insurance  Company 

V. 

Lucy  Andrew. 

By  the  act  of  1871  {Bev.  p.  410),  sheriffs  were,  for  their  services, 
allowed  to  add  twenty -five  per  cent,  to  their  fees,  so  long  as  the  United 
States  bankrupt  act  should  remain  in  effect.  By  the  act  of  1877  {Bev. 
p.  1335),  the  act  of  1871  was  repealed,  but  with  a  proviso  that  the 
-•epealer  should  not  affect  or  in  anywise  interfere  with  the  fees  of  any 
sheriff  who  might  be  in  office  when  such  repealer  took  effect. — Held, 
that  a  sheriff  who  was  in  oflBce  at  that  time  is  not  entitled  to  the  addi- 
tional twenty -five  per  cent,  for  services  since  September  1st,  1878.  The 
act  of  1871  expired  by  its  own  limitation  at  that  date  (September  1st, 
1878),  when  the  bankrupt  law  was  repealed. 


Motion  for  retaxation  of  sheriff's  execution  fees. 
Mr.  F.  H.  Howell,  for  complainant. 
Mr.  W.  S.  Whitehead,  for  the  sheriff. 
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The  Chancellor. 

This  is  an  application  for  retaxation  of  sheriiF's  fees.  The 
fees  in  question  are  claimed  for  services  rendered  since  the 
1st  of  September,  1878.  The  sheriff  by  whom  they  were 
rendered  was  in  office. when  the  act  of  March  6th,  1877 
{Rev.  p.  1335),  took  effect. 

The  act  of  March  14th,  1871  {Rev.  p.  410),  by  its  second 
section,  provided  that,  from  and  after  the  passage  of  the 
act,  twenty-five  per  cent,  additional  in  each  case  should  be 
allowed  to  the  sheriffs  of  the  several  counties  for  all  services 
to  be  by  them  performed ;  provided,  however,  that  that  sec- 
tion should  only  continue  in  force  during  such  time  as  the 
act  of  congress  commonly  known  as  the  bankrupt  law, 
should  remain  in  effect.  By  the  act  of  1877,  the  act  of  1871 
was  "  repealed,  made  void  and  of  no  effect,"  with  proviso 
that  the  repealer  should  not  affect  or  in  anywise  interfere  ^ 
with  the  fees  of  any  sheriff  of  any  county  who  might  be  in 
office  when  the  repealer  took  effect.  The  act  of  1871  was 
thus  put  out  of  existence  except  so  far  as  fees  of  sheriffs 
then  in  office  were  concerned.  As  to  them  it  was  not 
repealed.  But,  when  the  repeal  of  the  bankrupt  law  took 
effect,  the  act  of  1871  expired  by  its  own  limitation,  and 
from  that  time  ceased  to  exist  as  to  all  sheriffs.  The  posi- 
tion that  the  legislature  designed,  by  the  proviso  of  the  act 
of  1877,  not  only  to  exempt  sheriffs  then  in  office  from  the 
operation  of  the  repealer,  but  also  to  continue  to  them 
during  their  entire  terms  the  benefit  of  the  twenty-five  per 
cent.,  cannot  be  maintained.  They  manifestly  merely 
intended  the  former.  Their  meaning  in  the  legislation 
under  consideration  appears  to  be  too  plain  to  admit  of  any 
construction  except  such  as  the  language  obviously  imports. 

The  twenty-five  per  cent,  additional  will  not  be  allowed 
for  services  rendered  since  the  1st  of  September,  1878,  and 
there  will  be  a  retaxation  accordingly. 
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The  Bergen  Savings  Bank 

V. 

James  M.  Barrows  and  others. 

1.  Where  the  holder  of  a  first  mortgage  has  received  ample  collat- 
eral security  for  its  payment,  the  rights  of  a  subsequent  mortgagee 
cannot  be  defeated  by  the  assignment  of  the  first  mortgage  to  a  party 
who  had  full  notice  and  knowledge  of  such  other  encumbrance  and 
the  equity  of  the  holder  thereof  in  respect  to  such  collateral  security. 

2.  A  mortgage  held  by  J.  B.,  covering  several  lots  of  land,  had  been 
reduced  to  $7,400  at  the  time  when  the  mortgagor  sold  an  unreleased 
lot  to  M.  &  R.,  with  full  covenants  of  warranty  &c.,  receiving  therefor 
a  mortgage.  In  order  to  obtain  releases  of  some  of  the  other  lots,  the 
mortga'^o'i'  assigned  to  J.  B.  two  other  mortgages,  for  $6,500,  and  his 
own  note  for  $900.  Afterwards,  such  mortgagor  assigned  to  F.  the  M. 
&  R.  mortgage,  representing  to  F.  that  it  was  a  first  mortgage.  To 
secure  another  debt,  the  mortgagor  and  the  complainants  induced  J. 
p.  to  assign  to  the  complainants  the  $7,400  mortgage,  which  was  taken 
by  them  with  tiotice  and  knowledge  of  the  equity  of  F.—Held,  that,  as 
to  the  amount  of  the  collaterals,  $6,500,  the  complainant's  mortgage 
must  be  held  to  be  satisfied  as  against  F. 


Bill  to  foreclose.      On  final   hearing   on   pleadings  and 
proofs. 

3fr.  W.  Brinkerhoff,  for  complainants. 

Messrs.  Collins  ^  Corbin,  for  defendant  Bill. 

The  Chancellor. 

In  1865,  James  M.  Barrows,  who  was  then  the  owner  of 
a  tract  of  land  in  Jersey  City,  gave  a  mortgage  upon  it  to 
secure  the  payment  of  $25,000,  with  interest.  This  mort- 
gage was  subsequently  (June  10th,  1867)  assigned  by  the 
mortgagee  to  Bartholomew  Brown,  in  trust  for  Mary  S. 
Brown.  The  assignee  and  his  cestui  que  trust  afterwards, 
from  time  to  time,  released  parts  of  the  mortgaged  premises 
from  the  lien  and  encumbrance  of  the  mortgage.     On  the 
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1st  of  November,  1871,  Barrows  conveyed  part  of  the  unre- 
leasecl  residue  of  the  property  to  William  T.  Mount  and  Wil- 
liam Russell,  by  deed,  with  the  usual  full  covenants,  including 
covenant  against  encumbrances  and  covenant  of  warranty 
general,  taking  from  them  mortgages  for  the  purchase-money. 
At  that  time  all  the  principal  of  the  complainant's  mort- 
gage, which  was  then  held  by  Brown,  had  been  paid,  except 
$7,400.  In  order  to  obtain  releases  of  other  parts  of  the 
premises  covered  by  that  mortgage.  Barrows  assigned  to 
Brown  two  mortgages,  one  called  the  Sutton  mortgage,  for 
$2,500,  assigned  March  1st,  1872,  the  other  called  the  Red- 
man and  Mabin  mortgage,  for  $4,000,  assigned  January  8th, 
1874,  and  gave  him  his  note  for  $900.  On  the  23d  of  July, 
1874,  Barrows  assigned  one  of  the  mortgages  received  by 
him  from  Mount  and  Russell  to  the  defendant  Frederick 
Bill,  representing  to  him  that  it  was  the  first  mortgage  on 
the  property,  and  guaranteeing  the  payment  thereof  That 
mortgage,  though  nominally  for  the  sum  of  $7,000  and 
interest,  was,  in  fact,  security  for  only  $2,000  and  interest, 
and  it  was  so  understood  between  Barrows  and  Bill  when 
the  assignment  was  made.  The  representation  that  that 
mortgage  was  a  first  mortgage  was  untrue,  because  the 
complainants'  mortgage,  then  still  held  by  Brown,  was 
upon  the  property.  Barrows  justifies  the  representation  on 
the  ground  that  he  at  that  time  regarded  the  Brown  mort- 
gage as  having  been  practically  paid  by  the  collaterals — the 
mortgages  and  note  before  mentioned,  which  Brown  then 
held. 

In  the  fall  of  1875,  Barrows  (who,  from  1870  up  to  that 
time,  had  been  president  of  the  Bergen  Savings  Bank),  the 
complainant,  was  requested  by  the  board  of  trustees  of  the 
institution  to  resign.  Among  the  reasons  for  this  action 
was  the  fact  that  he  had,  without  authority  and  unlawfully, 
invested  the  funds  of  the  bank  on  second  mortgage,  and 
that,  too,  of  property  in  which  he  was,  or  subsequently 
became,  interested.  He  was  embarrassed  in  his  pecuniary 
afiairs,  and  suits  had  been  commenced'  aarainst  him.     He 
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sent  in  his  resignation,  and,  for  the  purpose  of  relieving  him- 
self from  the  difficulties  of  his  situation  in  connection  with 
the  loans  just  referred  to,  he  proposed  that  the  bank  should 
lend  him  $7,400  on  the  security  of  the  Brown  mortgage. 
The  secretary  of  the  bank  testifies,  on  the  subject  of  the 
proposition  and  agreement,  as  follows  :  "  Barrows  said  that 
he  was  authorized  to  say  that  Brown  would  assign  the 
mortgage  to  the  bank,  and  accept  from  him  $1,400  cash  and 
the  $6,000  worth  of  mortgages  which  Brown  then  held  as 
collateral.  I  think  these  mortgages  were,  first,  a  mortgage 
for  $4,000  on  a  house  on  Grand  street,  and,  second,  a  second 
mortgage  against  William  H.  and  Martha  Sutton.  I  am 
satisfied,  upon  reflection,  that  these  were  the  mortgages. 
Now  Barrows  said  that  if  we,  the  bank,  would  pay  him 
$7,400,  he  would  pay  the  taxes  and  assessments  on  this 
property  covered  by  the  mortgage,  being  the  six  lots  on 
Madison  avenue,  and  would  also  pay  off  the  $2,600  mort- 
gage on  the  Cleric  street  house  (this  was  one  of  the  second 
mortgages  taken  by  him  for  the  bank),  of  which  he  was  the 
owner;  and,  as  he,  when  president  of  the  bank,  had  loaned 
$1,600  on  that  mortgage,  he  would  ask  the  bank  to  endorse 
the  $1,000  on  account  of  the  note  of  Mount  and  Russell  for 
$1,400,  which  was  secured  by  a  second  mortgage  of  James 
E.  Moore,  on  a  brick  house  on  Bramhall  avenue,  in  Jersey 
City.  That  proposition  was,  after  considerable  considera- 
tion and  discussion,  both  at  that  (the  meeting  at  which  it 
was  made)  and  at  subsequent  meetings  of  the  trustees, 
accepted,  with  the  clear  understanding  that  there  were 
$7,400  due  on  the  Brown  mortgage,  and  that  Barrows 
would  get  Brown,  trustee,  to  take  the  mortgages  which  he 
then  held  as  collateral,  absolutely  from  Barrows,  on  behalf 
of  the  bank,  and  that  Barrows  should  pay  Brown  $1,400  of 
the  money  which  he,  Barrows,  should  receive  from  the  bank^ 
for  the  bank."  This  agreement  was  executed  on  the  11th 
of  February,  1876.  Barrows,  on  that  day,  received  from 
the  secretary  of  the  bank  the  bank's  two  checks,  one  for 
$1,400  and  the  other  for  $6,000.     The  secretary  met  Brown 
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^nd  Barrows  together,  received  the  assignment  of  the  bond 
and  mortgage  from  Brown  to  the  bank,  and  thereupon 
delivered  to  Barrows  the  check  for  $1,400,  which  he  at  once 
endorsed  to  Brown,  trnstee.  The  secretary  then  handed 
the  $6,000  check  to  Barrows,  who  then  endorsed  and  deliv- 
ered it  back  to  him.  The  secretary  afterwards  drew  the 
money,  and  paid  it  out,  according  to  the  agreement,  for  and 
on  account  of  Barrows. 

In  this  transaction  the  bank  officers  wholly  ignored  the 
rights  of  Bill.     They  not  only  were  apprised  of  them,  but 
they  knew  that  he  asserted  them.     The  secretary  says  that 
Barrows  told  the  trustees,  before  the  agreement  was  exe- 
cuted, that  he  had  seen  Bill,  who  had  a  second  mortgage  on 
one  of  the  lots,  and  that  he  could  arrange  with  him  for  the 
small  balance  which  was  due  on  his  mortgage.     He  further 
says   that   some   reply   was   made   to   this,  and  some  one 
inquired  as  to  what  transaction  Barrows  had  had  with  Bill; 
that  Barrows  said  that  Bill  had  lent  him  money  from  time 
to  time ;  that  he  thinks  Barrows  said  Bill  held  a  mortgage 
against  him  for  $4,000,  on  a  Grand  street  house,  and  some- 
thing about  a  Staten  Island  transaction  ;  that  Barrows  said 
that  Bill  had  threatened  him  with  suit  or  arrest  if  he  should 
have  Brown  assign  the  mortgage  to  the  bank ;  that  Barrows 
said  he  could  arrange  it  with  Bill,  and  that  Bill  held  some 
securities  for  him,  and  their  arrangements  were  such  that 
he  could  either  assign  the  Dixon  mortgage  on  the  Clerk 
street  house,  or  fix  it  up  in  some  other  way.     He  says  they 
all  talked  and  discussed  the  whole  question  ;  that  he  does 
not  remember  the  words  of  any  other  conversation,  but 
they  "had  it,  pro  and  con,"  for  three  or  four  hours;   that 
Barrows  was  to  see  Bill  and  arrange  the  matter ;  that  he 
subsequently  reported  that  he  had  done  so,  so  far  as  Bill 
was  concerned  ;  that  the  ofi^er  of  Barrows's  settlement  with 
the  bank,  and  the  offer  to  assign  the  Brown  mortgage  to 
the.  bank,  were  not  contingent  upon  Bill's  accepting  the 
arrangement  with  Barrows ;  that  Barrows  first  mentioned 
Bill's  name,  and  that  Barrows  said  that  Bill  had  "suggested 
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his,  Barrows's  arrest — to  arrest  him  for  ohtaining  money 
from  him  on  false  pretences."  He  adds  that  Barrows  said 
that  he  had  represented  to  Bill  that  the  mortgage  he  had 
assigned  to  Bill  was  a  first  mortgage,  although  he  admitted 
to  them  that  it  was  a  second  or  third  mortgage ;  that  Bar- 
rows said  he  would  have  Brown  assign  that  mortgage,  and 
he  could  arrange  with  Bill  so  that  it  would  he  all  right. 
The  bank  officers,  also,  it  may  be  added,  caused  a  search  of 
the  records  to  be  made  before  executing  the  ao-reement.  Bv 
this,  too,  they  were  apprised  of  the  existence  of  Bill's  mort- 
gage. It  is  clear,  from  the  evidence,  that  they  not  only 
knew  of  Bill's  rights,  but  relied  on  Barrows's  undertakins: 
to  protect  the  bank  against  them. 

The  transaction  between  the  bank,  Barrows  and  Brown 
was  not  the  purchase  of  the  Brown  mortgage  by  the  bank 
from  Brown,  but  was,  in  fact,  the  loan  by  the  bank  of  $7,400 
to  Barrows  upon^that  mortgage,  after  he  had  paid  it  oft*  in 
the  hands  of  Brown.  For  the  mortgage  Barrows  gave  to 
Brown  his  bond  for  $6,500,  and  agreed  that  the  latter  should 
hold  the  Redman  and  Mabin  mortgage  and  the  Sutton 
mortgage,  together  amounting-  to  $6,500,  as  security  there- 
for; and  outrof  the  money  received  by  Barrows  from  the 
bank  as  consideration  for  the  assignment  of  the  Brown 
mortgage,  he  paid  to  Brown  $1,400,  $900  of  which  were 
applied  in  })ayi]nent  of  his  note  of  that  amount,  held  by 
Brown,  and  the  balance,  $500,  was  endorsed  as  a  payment 
on  the  bond  of  $6,500.  The  $7,400  paid  by  the  bank  was 
paid  in  checks  to  the  order  of  Barrows,  and  the  money  was 
all  disbursed  for  him,  and  on  his  account,  at  his  request,  and 
for  his  benefit.  A  small  balance  of  about  $300  was  paid 
over  to  him.  Of  the  $7,400,  the  sum  of  $2,712.19  w^as  paid 
to  the  bank  itself,  on  the  claim  against  Barrows,  to  obtain 
payment  whereof  was  the  object  of  the  advance  by  it  to 
him.  By  the  new  bond  and  the  collateral  mortgagee,  the 
Brown  mortgage  was  satisfied  pro  ianto  as  against  the 
holder  of  a  subsequent  encumbrance  on  the  property. 
BoUes  V.  Wade,  3  Gr.  Oh.  458.     But  to  the  extent  ($900)  to 


94  CASES  IN  CHANCERY.  [30  Eq. 

Bergen  Savings  Bank  v.  Barrows. 

which  the  money  advanced  by  the  bank  was  employed  in 
satisfaction  of  the  mortgage  debt  due  Brown,  after  applying 
the  collaterals,  the  mortgage  retained  vitality  and  its  pri- 
ority over  such  subsequent  encumbrance.  Hoy  v.  Bramhall, 
4  C.  E.  Gr.  563.  The  bank,  when  it  took  the  assignment, 
knew  of  the  equity  of  the  subsequent  encumbrancer,  which 
was,  as  between  him  and  Brown,  to  require  the  latter  to 
reduce  to  the  satisfaction  of  his  debt  the  collateral  securi- 
ties in  his  hands.  Those  securities  were  of  the  value  of 
$6,500.  This  would  have  left  but  $900  encumbrance  on  the 
mortgaged  premises,  prior  to  Bill's  mortgage.  Brown  does 
not  appear  to  have  had  notice  of  Bill's  equity,  but  the  bank 
had,  and,  under  the  circumstances,  it  can  have  no  better 
position  than  Brown  himself  would  have  had  with  like 
notice.  If  he  had  had  notice  of  Bill's  equity,  he  would  not 
have  been  permitted  to  defeat  it.  He  had  two  funds  for  the 
satisfaction  of  his  debt,  and  Bill  only  one.  He  would  not 
liave  been  permitted  to  defeat  Bill's  equity  by  electing  to 
satisfy  his  debt  out  of  the  latter  fund,  and  relinquishing  to 
Barrows  the  former.  The  bank,  as  before  remarked,  had 
full  knowledge  of  the  equity,  and  with  that  knowledge  it 
became  a  party  to  an  arrangement  by  which  Brown,  though 
he  had  recourse  to  the  collaterals  for  the  satisfaction  pro  tanto 
of  his  mortgage  debt,  at  the  same  time  assigned  the  mort- 
gage to  the  bank,  to  be  held  as  a  still  subsisting  encumbrance 
on  the  mortgaged  premises;  thus  enabling  Barrows  to  make 
the  collateral  mortgages  available  to  himself,  and  defeat 
Bill's  equity.  A  paramount  creditor  who,  having  two  funds, 
only  one  of  which  is  common  to  him  and  a  junior  creditor, 
takes,  with  knowledge  of  the  rights  of  the  latter,  that 
which  is  his  only  resort,  will  be  required  in  equity  to  cede 
so  much  of  the  other  fund  as  will  compensate  for  the  injury. 
The  bank  is  not  entitled  to  the  protection  accorded  to  a 
purchaser  for  value  without  notice,  for  not  only  had  it 
notice,  but  it  undeniably  advanced  the  money  to  Barrows, 
on  the  security  of  the  assignment  of  the  Brown  mortgage, 
in  order,  and  merely  in  order,  thus  to  obtain  payment  of  the 
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debt  of  $2,712.19  before  referred  to,  relying  upon  Barrows 
to  satisfy  Bill.  Under  such  circumstances  it  is  entitled  to 
no  protection,  except  as  to  the  $900.  Herbert  v.  Mechanics 
Association,  2  C.  E.  Gr.  497.  The  complainant's  mortgage 
is  entitled  to  priority  over  Bill's,  to  the  amount  of  $900,  and 
no  more,  of  principal,  with  the  interest  thereon.  To  pay 
that  money,  that  part  of  the  mortgaged  premises  which  is 
not  covered  by  Bill's  mortgage,  must  be  first  sold. 


Randolph  Titus  and  others 

V. 

Harmon  H.  Titus  and  others. 

The  orphans  court-  ordered  an  executor  to  give  security  for  his  trust. 
From  this  order  he  appealed,  the  next  day,  to  the  prerogative  court. 
A  sale  of  the  testatrix's  personalty  had  been  advertised  by  him  to  be 
made  on  the  latter  day,  and  he  was  proceeding  therewith  without 
having  given  the  security,  whereupon,  on  application  of  the  testatrix's 
children  interested  in  her  estate,  an  injunction  was  issued  to  restrain 
such  sale  until  after  the  bond  had  been  given.  Afterwards  it  was 
given. — Held,  that  since  it  was  the  executor's  duty  to  comply  with  the 
order  or  postpone  the  sale  until  he  had  obtained  its  reversal,  he  must 
pay  the  costs  of  the  injunction  suit. 


Bill  for  injunction.  On  final  hearing  on  bill  and  answer 
of  Harmon  H.  Titus. 

Mr,  J.  Schomy,  for  complainants. 

Messrs.  Bartine  ^  Davis,  for  Harmon  H.  Titus. 

The  Chancellor. 

The  orphans  court  of  the  county  of  Somerset,  by  their 
order  made  on  the  20th  of  November,  1877,  after  reciting 
that  they  had  heard  the  counsel  of  the  respective  parties, 
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and  had  considered  the  law  and  the  proofs,  and  were  satis- 
fied that  Christopher  S.  Hoagland,  one  of  the  executors  of 
the  last  will  and  testament  of  Jane  V.  Titus,  deceased,  was, 
by  reason  of  physical  and  mental  afilictions  and  infirmities, 
then  unable  to  attend  to  his  duties  as  executor,  and  that  the 
property  belonging  to  the  estate  w^as  unsafe  in  the  hands  of 
Harmon  H.  Titus,  the  other  executor,  ordered  the  latter  tO' 
give  security  to  the  ordinary,  by  bond,  with  good  and  suffi- 
cient sureties,  in  the  sum  of  $2,500,  conditioned  for  the 
faithful  performance  by  him  of  his  duty  as  such  executor. 

The  executors  had  advertised  the  sale  of  the  household 
furniture,  farming  implements,  cattle  and  other  personal 
property  of  the  testatrix,  of  very  considerable  value,  to  take 
place  on  the  next  day  after  the  order  was  made.  Harmon 
H.  Titus  proposed  to  sell  the  property  on  the  day  fixed  in 
the  advertisement,  without  giving  bond,  notwithstanding 
the  order,  and  on  that  day  he  appealed  from  the  order  to 
the  prerogative  court.  Seeing  that  h-e  intended  to  proceed 
to  sell  the  personal  property  without  giving  the  bond,  the 
complainants,  the  children  of  the  testatrix,  and  interested  in 
her  estate  under  the  will,  filed  their  bill  to  restrain  the 
executors  from  selling  until  after  the  bond  should  have 
been  given.  The  injunction  was  granted.  Harmon  H. 
Titus  answered  the  bill.  The  other  executor  did  not.  The 
bond  was  given  on  the  10th  of  December,  1877.  The  only 
question  now  involved  is  the  question  of  costs. 

It  will  be  observed,  that  the  order  was  made  on  the  20th 
of  November,  the  day  before  the  sale  w^as  to  take  place, 
according  to  advertisement.  It  is  admitted  by  the  answer, 
that  Harmon  H.  Titus  intended  to  proceed  to  sell  on  the 
21st,  without  previously  giving  the  bond.  He  could  only  be 
prevented  from  so  doing  by  injunction  out  of  this  court. 
It  was  his  duty,  in  view  of  the  requirement  of  the  order 
of  the  orphan's  court,  to  refrain  from  proceeding  to  sell 
until  he  had  given  bond,  or  had  obtained  a  reversal  of  the 
order  by  means  of  an  appeal.  He  must  pay  the  costs  of 
this  suit. 
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The  Mayor  and  Aldermen  or  Jersey  City 

V. 

Aneas  Fitzpatrick. 

A  city  took  land,  by  proceedings  in  condemnation,  under  its  charter, 
for  a  street,  and  entered  into  possession  and  built  a  sewer  therein,  but 
did  not  pay  the  price  awarded  ;  the  owner  subsequently  brought  eject- 
ment and  recovered  judgment,  and  obtained  a  hab.  fac.  poss. — Held, 
that  the  city  was  entitled  to  equitable  relief,  and  an  injunction  was 
awarded  on  terms  of  payment  of  the  award  and  interest,  and  costs 
of  the  ejectment. 


Bill  for  relief.  On  final  hearing  on  bill  and  answer  and 
two  memorials  of  defendant,  one  to  the  board  of  aldermen 
of  Jersey  City,  the  other  to  the  board  of  public  works  of 
that  city. 

Mr.  L.  Abbett,  for  complainant. 

Mr.  J.  Garrick,  for  defendant. 

The  Chancellor. 

The  bill  prays  an  injunction  to  restrain  the  defendant 
from  closing  up  part  of  a  street  in  Jersey  City,  known  as 
Jackson  avenue.  The  site  of  the  part  of  the  street  which 
he  threatened  to  close  up  is  land  owned  by  him,  his  right  to 
possession  whereof,  as  against  the  complainants,  has  been 
established  at  law.  Mai/or  cj-c.  of  Jersey  City  v.  Fitzpatrick, 
7  Vr.  120.  The  corporate  authorities  of  the  city  of  Bergen, 
in  1867,  took  the  necessary  lawful  measures  to  extend  the 
then  existing  street  called  Jackson  avenue,  over  the  lands 
in  question.  The  proceedings  were  regular.  The  defend- 
ant's damages  were  duly  assessed,  July  1st,  1868,  at  $900.92. 
On  the  20th  of  the  same  month,  the  board  of  aldermen 
confirmed  the  assessment  and  award.  On  the  14th  of  Sep- 
tember following,  the  board  directed  the  treasurer  of  the 
7 


98  CASES  IN  CHANCERY.  [30  Eq. 

Jersey  City  v.  Fitzpatrick. 

city  to  pay  the  owners  of  land  taken  for  the  extension  the 
sums  awarded  to  them.  On  the  15th  of  March,  1869,  the 
board  passed  a  resolution  directing  that  a  warrant  be  drawn 
in  favor  of  the  city  treasurer  for  the  sum  of  $35,995.97,  to 
pay,  among  others,  those  awards ;  but,  on  the  24th  of  May 
following,  they  directed  that  the  warrant  be  returned  and 
cancelled.  Soon  after  that  action,  the  city  of  Bergen  was 
consolidated  with  Jersey  City. 

The  authorities  of  Bergen  took  possession  of  the  land  for 
the  purposes  of  the  extension," soon  after  the  confirmation 
of  the  award,  and  it  has  been  used  as  a  public  street  ever 
since.  In  1868  they  began  the  construction  of  a  public 
sewer  in  it,  which  was  not  completed  until  1870.  In  Janu- 
ary, 1871,  the  defendant  presented  to  the  board  of  aldermen 
of  Jersey  City  a  communication  in  writing,  asking  payment 
of  the  amount  of  the  award  to  him,  less  the  amount  assessed 
to  him  for  benefits.  They  refused  to  pay  the  money,  on  the 
ground  that  proceedings  in  certiorari  in  respect  to  the 
improvement  were  pending  in  the  supreme  court.  In 
November,  1871,  the  defendant  brought  an  action  of  eject- 
ment, in  the  supreme  court,  against  the  complainants,  to 
recover  the  land.  The  suit  resulted  in  a  judgment  in  his 
favor,  at  February  term,  1872.  Mayor  ^c.  v.  Fitzpatrick,  uhi 
supra.  On  the  7th  of  August,  1877,  he  presented  to  the 
board  of  public  works  of  Jersey  City  his  memorial,  in 
which  he  declared  his  intention  to  take  possession  of  the 
land,  and  the  sewer  and  improvements  thereon,  which  he 
claimed  to  be  his  property,  and  to  close  the  street,  unless 
the  board  should,  within  a  reasonable  time,  agree  to  pur- 
chase the  lands  and  pay  a  reasonable  compensation  therefor. 
This  demand  was  not  complied  with,  and  he  then,  with  a 
view^  to  obtaining  possession  of  the  property,  caused  to  be 
issued  and  delivered  to  the  sheriff  a  writ  of  habere  facias 
possessionem,  which  was  duly  executed.  The  treasurer  of 
the  city,  after  that  writ  was  executed,  tendered  to  the 
defendant  a  warrant- for  the  amount  of  the  award,  and 
interest  thereon  from  its  date,  which  he  refused  to  accept. 


< 
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The  defendant  has,  ever  since  the  taking  of  his  land  for 
the  street,  been  entitled  to  the  compensation  awarded  to 
him  therefor.  He  appears  to  have  acquiesced  in  the  use  of 
the  land  by  the  city  pursuant  to  the  proceedings  in  condem- 
nation, up  to  the  time  of  bringing  his  action  of  ejectment, 
]!^ovember  11th,  1871.  In  the  meantime,  the  city  authori- 
ties, dealing  with  the  property  according  to  the  condemna- 
tion, had  constructed  a  sewer  there,  the  building  of  which 
was  begun  in  1868,  and  was  not  finished  until  the  spring  of 
1870.  After  the  sewer  was  completed,  the  property  being 
in  use  as  a  street,  the  defendant  claimed  compensation 
under  and  by  virtue  of  the  proceedings  in  condemnation. 
Under  the  circumstances,  he  should,  in  equity,  be  restrained 
from  closing  up  or  obstructing  the  street  on  the  premises  in 
question,  or  interfering  with  the  use  of  that  property  as  a 
street;  but,  at  the  same  time,  he  should  receive  just  com- 
pensation, whicl>-will  be  the  award  and  interest  thereon. 
And  he  is  entitled,  also,  to  the  costs  of  the  ejectment  suitj 
including  the  costs  of  the  execution,  and  to  his  costs  of  this 
suit ;  for  the  complainants,  under  the  circumstances,  ought 
to  have  tendered  him  not  only  the  award  and  interest,  but 
the  costs  of  the  ejectment  suit,  which  their  refusal  to  pay 
for  his  property  taken  by  them  for  public  use,  rendered 
necessary  to  his  protection. 


Richard  P.  Kipp 

V. 

Jane  Merselis  and  others. 


In  1856,  Jacob  Merselis  bought  a  tract  of  land,  consisting  of  a  stone 
house  and  vacant  lot,  subject  to  Kipp's  mortgage  on  the  whole  prem- 
ises ;  in  1859,  he  and  his  wife,  Jane,  executed  a  mortgage  to  Lum  on 
the  whole  tract ;  in  1867,  Jacob,  for  a  valuable  consideration,  conveyed 
the  vacant  lot  to  Jane  ;  in  1870,  he  gave  a  mortgage  on   the  stone 
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house  to  Mandeville ;  and  in  1873  he  gave  one  on  the  stone  house  to 
Steele;  in  1872,  judgments  were  recovei'ed  against  Jacob,  under  which 
his  interest  in  the  whole  tract  was  purchased  by  Jane,  who  made  the 
purchase  at  Steele's  request,  ex  benevoleniia,  to  protect  his  mortgage,  and 
accordingly  and  for  that  purpose  alone  (the  protection  of  his  mort- 
gage debt  on  the  njortgaged  premises),  in  1873,  Jacob  and  Jane  gave  a 
new  mortgage  on  the  stone  house  to  Steele,  in  lieu  of  his  old  one;  and, 
afterwards,  they  gave  one  to  Kimble  (now  Hamilton's)  on  the  vacant 
lot. — Held,  that  Steele  has  no  equity,  as  against  Jane  and  Hamilton,  to 
require  Kipp  and  Lum  to  have  recourse  to  the  vacant  lot,  before 
resorting  to  the  stone  house,  in  order  to  satisfy  their  mortgages. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  R.  I.  Hopper,  for  complainant. 

Mr.  G.  S.  Hilton,  for  Mrs.  Merselis. 

Mr.  A.  B.  Woodruff,  for  Hamilton. 

Mr.  J.  C.  Faulison,  for  Steele. 

The  Chancellor. 

The  only  question  submitted  on  the  hearing  was,  as  to 
the  equities  claimed  for  Steele's  and  Hamilton's  respective 
mortgages  and  the  equity  claimed  for  Mrs.  Merselis  in  pro- 
tection of  the  property  covered  by  the  latter  mortgage,, 
against  the  respective  mortgages  of  the  complainant  and 
Lum. 

The  complainant's  mortgage  was  given  January  27th ,^ 
1855,  by  Hausman  De  Baun  and  his  wife,  upon  a  lot  of 
land  in  Market  street,  in  Paterson.  On  the  front  of  part 
of  it  there  then  was,  and  still  is,  a  stone  house.  The  rest 
of  the  lot  was  vacant.  Subsequently,  January  16th,  1856, 
De  Baun  sold  and  conveyed  the  property  to  Jacob  Merselis. 
After  the  making  of  that  conveyance,  and  on  June  1st, 
1859,  Merselis  gave  a  mortgage  on  the  same  property  to- 
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Johu  Lum.  On  April  23d,  1867,  lie  conveyed  part  of  the 
property  (the  part  known  as  No.  39  Market  street,  and  which 
was  vacant)  in  fee  to  Daniel  H.  Winfield,  for  the  considera- 
tion, as  expressed  in  the  deed,  of  $2,000;  but,  really,  only 
to  the  end  that  he  should  convey  it  to  Jane  Merselis,  the 
wife  of  the  grantor  ;  and  Winfield,  by  deed  dated  the  next 
day  (April  24th,  1867),  conveyed  it  in  fee  to  Mrs.  Merselis, 
by  deed  expressing  a  consideration  of  $2,000.  Those  deeds 
both  contained  the  usual  full  covenants,  including  covenant 
against  encumbrances  and  covenant  of  general  warranty.  It 
appears,  by  the  evidence,  that  they  were  not  voluntary,  but 
upon  valuable  and  sufficient  consideration,  which  was  money 
received  by  Merselis  from  the  sale  of  his  wife's  separate 
estate,  inherited  from  her  father.  On  November  1st,  1870, 
Merselis  (he  then  owned  only  the  new  stone  house  lot)  gave 
a  mortgage  on  that  lot  to  Jane  Mandeville,  and,  January 
14th,  1873,  he  gave  one  on  that  lot  to  John  Steele. 

Between  the  times  of  giving  the  Mandeville  and  Steele 
mortgages,  judgments  were,  in  July,  1872,  recovered  against 
Merselis  (some  in  the  supreme  court  and  some  in  the  circuit 
court  of  Passaic  county)  to  the  amount  of  about  $8,600. 
Under  executions  issued  upon  them,  the  sheriff  of  that 
county  sold  land  as  the  property  of  Merselis,  and  at  the 
same  time  sold,  also,  his  right,  title  and  interest  in  both  lots 
of  the  De  Baun  property.  Mrs.  Merselis  bought  her  hus- 
band's interest  in  those  lots,  at  the  sheriff's  sale,  for  $2,500. 
The  deed  from  the  sheriff  to  her  is  dated  December  21st, 
1872.  On  January  14th,  1873,  she  and  her  husband  gave  a 
mortgage  to  Steele  on  the  stone  house  lot,  which  was 
recorded  February  13th,  1873.  On  May  1st,  1873,  they  gave 
one  to  Henry  Kimble  (now  held  by  Henry  Hamilton)  on  the 
other  lot,  for  $2,000  of  the  money  due  to  him  for  building  a 
frame  dwelling-house  on  that  lot. 

Steele  insists  that,  inasmuch  as  Mrs.  Merselis  was,  when 
she  gave  him  his  mortgage  (the  mortgage  of  1873),  the 
owner  of  both  lots,  he  is,  in  equity,  entitled  to  have  the 
frame  house  lot  sold  to  pay  the  mortgages  of  the  complain- 
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ant  and  Lum  (each  of  which  is  on  both  lots),  before  recourse 
is  had  to  the  stone  house  lot;  and  that  neither  she  nor 
Hamilton  (who  claims  under  her)  can  set  up  against  him  her 
equity  under  the  conveyance  by  her  husband,  through  Win- 
field,  to  her.  Hamilton  and  Mrs.  Merselis,  on  the  other 
hand,  resist  this  claim,  and  insist  that  Hamilton  is,  in  equity, 
entitled  to  have  the  stone  house  lot  sold  for  the  satisfaction 
of  the  mortgages  of  the  complainant  and  Lum,  before 
recourse  is  had  to  the  frame  house  lot. 

It  appears  that  the  Steele  mortgage  of  January  14th, 
1873,  was  given  in  substitution  of  the  former  one  (of  June 
26th,  1872),  which  was  cut  ofi:'  by  the  sale  under  the  judg- 
ments, the  liens  of  which  were  prior  to  the  lien  of  that 
mortgage.  The  debt  which  the  mortgage  of  June  26th,. 
1872,  was  given  to  secure  was  the  debt  of  Merselis,  and  not 
of  his  wife.  She  bought  the  stone  house  property,  on 
which  that  mortgage  was,  at  the  sheriff's  sale,  merely  to 
save  the  security  of  Steele  under  that  mortgage.  She  testi- 
fies that  Steele  asked  her  to  buy  the  property  in  order  thus 
to  protect  his  security,  and  she  promised  him  that  she  would 
do  so,  and  gave  instructions,  accordingly,  to  have  the  prop- 
erty bought  in  for  her  at  the  sheriff's  sale.  After  she 
bought  the  property,  she,  although  she  appears  to  have  been 
under  no  obligation  to  do  so,'  merely  at  Steele's  request,, 
gave  him  a  new  mortgage  (the  mortgage  of  January  14th,. 
1873),  for  the  same  amount,  and  in  place  of  that  of  1872. 
She  swears  that  she  never  owed  Steele  anything,  and  that, 
if  it  had  not  been  for  her  promise  to  him,  she  would  not 
have  given  nearly  so  much  as  she  did  for  the  property  at 
the  sheriff's  sale. 

In  his  answer,  Steele,  though  he  refers  to  the  mortgage 
of  1872,  makes  no  claim  under  it,  and  does  not  state  what 
the  consideration  of  the  subsequent  mortgage  was.  He 
merely  says,  on  that  point,  that  Jacob  and  Jane  Merselis, 
having  become  indebted  to  him,  gave  him  their  bond  and 
the  mortsrao-e  of  1873.  Though  his  counsel  was  notified  tO' 
produce  the  bond  given  in  1872  (he  himself  resides  out  of 
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this  state),  it  was  not  produced.  Steele  was  not  sworn  as  a 
witness  in  the  cause.  Mersehs  testifies  that  that  bond  was 
not  signed  by  his  wife.  There  does  not  appear  to  have 
been  any  reason  w^hy  Mrs.  Merselis  should  have  purchased 
the  stone  house  lot  at  the  sherift''s  sale,  except  to  redeem 
her  promise  to  Steele;  for  it  is  alleged,  on  behalf  of  Steele 
himself,  that  the  amount  due  on  the  mortgages  upon  it 
exceeds  its  value.  In  order  to  purchase  her  husband's 
interest  in  the  stone  house  lot,  it  was  necessary  to  bid  for 
his  interest  in  the  frame  house  lot  also;  for  the  sale  was  not 
of  his  interest  in  each  lot  separately,  but  of  his  interest  in 
the  whole  property.  He  had  no  interest  in  the  frame  house 
lot.  The  money  paid  by  her  to  the  sheriff  for  all  the  prop- 
erty sold  was  but  a  few  hundred  dollars  more  than  the 
amount  of  the  judgments  which  were  a  lien  upon  the  stone 
house  lot  prior  to  Steele's  mortgage.  When  the  frame 
house  lot  was  conveyed  to  her,  in  1867,  there  were  but  two 
mortgages  on  the  whole  property,  the  complainant's  and 
Lum's,  and  she  had  an  equity  to  have  the  stone  house  lot, 
which  her  husband  then  owned,  first  sold  to  pay  them, 
before  recourse  to  her  lot.  The  Mandeville  mortgage  was 
on  the  stone  house  lot  alone,  and  was  given  after  the  deed  to 
her  for  the  other  lot  had  been  recorded;  and  so,  too,  of  the 
Steele  mortgage.  She  had  no  need  to  buy  the  frame  house 
lot  at  the  sheriff's  sale,  for,  as  already  stated,  she  had  title 
to  it,  by  conveyance,  long  prior  to  the  recovery  of  the  judg- 
ments. To  hold,  under  the  circumstances,  that  she,  by 
reason  of  her  having  purchased  the  property  at  the  sheriff's 
sale,  has,  as  between  her  and  Steele,  or  even  as  between  her 
and  Mandeville,  forfeited  her  previous  equity  as  owner  of 
the  frame  house  lot,  would  in  no  respect  be  equitable,  but 
the  very  reverse. 

Steele  insists  that  the  record  of  his  mortgage  was  notice 
to  Kimble  of  his  equity.  To  this  it  is  a  sufficient  answer  to 
say  that  Steele  has  no  equity  as  against  the  frame  house  lot 
in  the  hands  of  Mrs.  Merselis  or  her  grantee  or  mortgagee. 
To  protect   Steele's  mortgage  security,  she,  at  a   cost  of 
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$2,500,  purchased  the  stone  house  lot.  Had  she  given  no 
new  mortgage,  the  claim  now  made  by  him  would,  of 
course,  not  have  been  made,  for  his  security  would,  in  that 
case,  have  been  irretrievably  gone.  He  is  indebted  to  her 
generosity  for  his  mortgage.  Because  she,  at  his  request, 
and  merely  for  his  benefit,  voluntarily  and  without  any  man- 
ner of  consideration,  executed  a  new  mortgage  in  his  favor, 
he  now  insists  that  he  has  an  equity  to  deprive  her  of  her 
property  to  pay  his  mortgage  debt.  His  claim  is  not  only 
utterly  devoid  of  equity,  but  to  allow  it  would  be  to  perpe- 
trate most  palpable  injustice. 


Sarah  Locker  and  others,  executors, 

V. 

Samuel  Riley  and  others. 

Two  lots,  designated  as  19  and  21,  were  mortgaged  by  R.  to  L.,  and 
represented  by  R.  as  having  no  prior  encumbrance  thereon.  In  fact, 
19  was  covered,  together  with  other  lots,  by  a  prior  mortgage,  and  was 
subsequently  sold  thereunder.  R.  promised  to  protect  the  equity  of 
L.  (who  died  before  the  foreclosure  sale),  and  bought  19,  accordingly, 
at  that  sale.  After  the  delivery  of  the  master's  deed  to  R.,  he  mort- 
gaged 19  to  E. — Held,  that  E.  was  chargeable  with  notice  of  the  record 
of  the  foreclosure  suit,  from  which  it  appeared  that  L.'s  mortgage  was 
not  satisfied,  and  also,  with  notice  of  L.'s  equity  against  R.  by  way  of 
estopi^el,  and — Held,  also,  accordingly,  that  L.'s  mortgage  is  prior  to 
E.'s,  but  that  in  satisfying  it  21  must  be  sold  before  19. 


Bill  to  foreclose. 

Mr.  W.  Brinkerho^]  for  complainants. 
Mr.  H.  Traphagen,  for  defendant  Evarts. 


< 
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The  Chancellor. 

On  the  1st  of  December,  1873,  the  defendants,  Samuel 
Riley  and  his  wife,  mortgaged,  by  their  mortgage  of  that 
date,  to  Thomas  Locker,  now  deceased,  two  lots  of  land, 
known  as  Nos.  19  and  21,  in  block  136,  on  a  map  of  the 
Wakeman  property,  in  Jersey  City,  to  secure  the  payment 
of  Riley's  bond  of  that  date,  to  Locker,  conditioned  for  the 
payment  of  $5,500  on  the  first  of  December,  1880,  with 
interest  payable  half-yearly;    which  sum  of  |5,500  Locker 
had  lent  to  Riley.     When  the  mortgage  was  given,  Riley 
assured  Locker  that  the  premises  were  free  from  encum- 
brance.    Subsequently,  in  1874,  the  executors  of  Charles  G. 
Sisson,  deceased,  tiled  their  bill  in  this  court  to  foreclose  a 
mortgage  which  was  on  lot  No.  19  and  other  lots,  but  not 
on  lot  No.  21,  and  which  was  prior  to  that  given  by  Riley 
to  Locker.     Locker  was  made  a  party  to  the  foreclosure  suit 
in  respect  of  his  mortgage.     He  interested  himself  about 
the  protection  of  his  claim  therein,  and  to  that  end  in  the 
establishment  of  his  equity  in  respect  to  the  order  of  sale 
of  the  premises  to  raise  the  money  due  on  the  Sisson  mort- 
gage ;  and  he  provided  the  money  which  mighfbe  necessary 
to  enable  him  to  buy  lot  No.  19,  if  it  should  be  sold.     He 
died,  however,  before  the  foreclosure  sale.     It  appears  that 
he  relied,  too,  on  Riley,  who  assured  him,  and  apparently 
truthfully,  of  his  eflbrts  to  protect  Locker's  mortgage  claim 
under  the  foreclosure,  and  gave  him  assurance  also,  of  his 
expectations  of  success.     At  the  sale  by  the  master,  under 
the  foreclosure,  which  sale  took  place  on  the  19th  of  October, 
1875,  the  lot  was  bought  by  Riley  (Locker  was  then  dead ; 
he  died  on  the  12th  of  July,  in  that  year)  for  $180.     The 
master  conveyed  the  property  to  him  by  deed  dated  October 
19th,  1875,  but  not  acknowledged  until  the  6th  of  Novem- 
ber following.      On  the  8d  of  November,  1875,  three  days 
before  the  master's  deed  was  acknowledged,  Riley  mort- 
gaged lot  No.  19  to  Daniel  R.  Evarts,  to  secure  the  payment 
of  $1,500,  and  afterwards,  and  on  or  about  the  19th  of 
September,  1877,  conveyed  the  property  to  Ann  Irving.     It 
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was  admitted,  on  the  hearing,  that  she  subsequently  recon- 
veyed  the  property  to  him. 

The  question  presented  for  decision  is,  as  to  the  priority 
of  the  complainant's  mortgage  and  Evarts's  mortgage  upon 
lot  No.  19.  Evarts,  when  he  took  his  mortgage,  had  notice 
of  the  master's  deed,  and  of  all  the  proceedings  in  fore- 
closure on  which  it  was  based.  He  had  notice  that  Riley 
himself  was  the  owner  of  the  mortgaged  premises  when  the 
foreclosure  proceedings  began,  and  that  the  complainant's 
mortgage  was  given  by  him  on  the  property,  and  that  it 
was  not  yet  due,  was  uncancelled  of  record,  and  was 
unpaid.  He  had  notice,  therefore,  that  on  the  purchase  of 
the  property  by  Riley,  that  mortgage  would  be  a  subsisting 
encumbrance  on  the  property  in  Riley's  hands.  Under 
those  circumstances  he  took  his  mortgage  with  notice  of 
the  encumbrance  of  the  complainant's  mortgage  thereon. 

The  complainant's  mortgage  is,  therefore,  entitled  to 
priority  over  that  of  Evarts,  but  lot  No.  21  must  be  first 
sold  to  pay  the  former. 


William  A.  Porter  and  others,  executors, 

V. 

Russell  T.  Trall. 

1.  A  non-i'esident  testator  held  a  mortgage  on  lands  in  the  county 
of  B.,  in  this  state. — Held,  that  the  mere  filing  of  an  exemplified  copy 
of  his  will  in  the  surrogate's  office  of  B.  county,  does  not  qualify  the 
executors  to  maintain  suit  to  foreclose  such  mortgage,  their  right 
being  objected  to  in  the  answer.  They  should  take  out  letters  testa- 
mentary. 

2.  Query,  Whether  a  corporation  can  be  an  executor  in  New  Jersey  ? 


Bill  to  foreclose.      On  final   hearing  on    pleadings   and 
proofs. 
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Mr.  G.  S.  Cannon,  for  complainants. 
Mr.  J.  Buchanan,  for  defendant. 

The  Chancellor. 

The  complainants,  William  A.  Porter  and  "  The  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company  of  the  City  of 
Philadelphia,"  as  executors  of  Charles  Macalester,  deceased, 
late  of  Philadelphia,  filed  their  bill  to  foreclose  a  mortgage 
on  land  in  Burlington  county,  given  by  the  defendant  to 
Mr.  Macalester.  By  their  bill  they  state  that  they  have 
proved  the  will  in  the  state  of  Pennsylvania,  and  have  duly 
taken  upon  themselves  the  burthen  of  the  execution  thereof 
They  also  state  that  they  have  filed  a  true  copy  of  the  will, 
duly  exemplified,  in  the  surrogate's  oflice  of  Burlington 
county ;  but  they  do  not  state  that  letters  testamentary  have 
been  issued  to  them  in  this  state,  and,  indeed,  they  admit 
that  none  have  been.  By  his  answer  the  defendant,  among 
other  things,  sets  up  the  defence  that  the  complainant 
company  is  not,  because  it  is  a  corporation  aggregate,  capa- 
ble of  being  an  executor ;  and  that,  if  it  be  conceded  that 
it  is  capable,  the  complainants  are  not  authorized,  by  the 
laws  of  this  state,  to  bring  this  suit. 

It  is  not  necessary  to  consider  the  question  of  capacity. 
It  is  clear  that  the  probate  granted  in  Pennsylvania  does 
not  qualify  the  complainants  to  bring  this  action.  Clymer 
V.  James  (i.  H.  Williamson,  C),  Oct.  1824;  Felletreauv.  Bath- 
bone,  Sax.  331;  NorniancVs  achnW  v.  Grognard,  2  C.  E.  Gi\ 
425 ;  Story's  Confl.  of  Laws  §  513.  The  complainants,  how- 
ever, insist  that,  inasmuch  as  the  will  is  recorded  in  this 
state,  the  complainants  may  maintain  this  suit,  without 
having  obtained  letters  testamentary  here.  This  is  an  error. 
The  provision  of  the  twenty-fourth  section  of  the  orphans 
court  act  {Bev.  p.  757)  that  the  record  of  a  foreign  will 
admitted  to  probate  by  exemplification  as  provided  in  that 
act,  and  duly  certified  copies  thereof,  shall  be  evidence  in 
the  same  manner,  and  have  the  same  force  and  effect,  in  all 
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courts  of  law  and  equity,  as  such  record  or  copies  would 
have  if  the  will  had  been  proved  in  the  usual  manner  under 
the  laws  of  this  state,  cited  and  relied  upon  on  the  hearing, 
manifestly  gives  no  support  to  the  position. 

The  bill  will  be  dismissed,  with  costs;  but,  of  course, 
without  prejudice  to  the  commencement  of  a  new  suit  by 
a  representative  or  representatives  of  Macalester  duly 
authorized  so  to  do. 


Alexander  Probasco,  Sr., 

V. 

Alexander  Probasco,  Jr.,  and  others. 

A  bill  was  filed  by  a  father  to  set  aside,  on  account  of  duress,  a  con- 
veyance to  his  children  of  all  of  his  property,  valued  at  $45,000,  by 
which  he  reserved  to  himself  an  annuity  of  $1,200,  which  had  not 
been  paid,  but  had  been  withheld  by  the  defendants  from  the  com- 
mencement of  the  suit,  and  on  which  he  depended  wholly  for  sup- 
port.— Held,  that,  unless  the  arrears  of  the  annuity  were  paid,  a 
receiver  would  be  appointed,  and  that  before  answer  filed,  and  not- 
withstanding the  allowance  of  a  demurrer  to  the  bill,  which,  however, 
was  only  for  a  defect  as  to  parties. 


Bill  for  relief.     Motion  for  the  appointment  of  a  receiver. 
Mr.  R.  S.  Kuhl,  for  the  motion. 
Mr.  G.  A.  Allen,  contra. 

The  Chancellor. 

This  suit  is  brought  by  the  complainant  to  set  aside,  on 
the  ground  that  they  were  fraudulently  obtained  from  him, 
two  instruments  of  writing  made  by  him  by  which  he  con- 
veyed to  his  children  all  his  property,  reserving  to  himself 
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only  the  use  of  one  of  his  houses  for  life,  and  an  annuity  of 
$1,200  for  his  life,  charged  on  his  real  estate.  The  property 
is  valued  at  $45,000. 

The  bill  alleges  that  his  children  have  divided  among 
them  a  very  large  part  of  his  personal  property,  valued  at 
about  $35,000,  and  have  either  spent  it  or  invested  it  for 
their  own  benefit.  It  further  states  that  they  refuse  to  pay 
the  annuity,  and  have  left  him  to  charity  for  the  necessaries 
of  life.  They  have  not  answered  the  bill,  but  filed  a  gen- 
eral demurrer.  It  was  sustained,  indeed,  but  only  on  the 
ground  of  the  want  of  certain  necessary  parties.  They 
insist  that  a  receiver  ought  not  to  be  appointed  before  the 
coming  in  of  the  answer. 

The  injunction  has  been  modified  so  as  to  permit  their 
solicitor  to  collect  the  rents  of  the  real  property,  but  he 
is  required  to  hold  them,  when  collected,  subject  to  the 
order  of  this  court  It  would  be  a  reproach  to  the  adminis- 
tration of  justice  if  the  defendants  were  permitted  to  punish 
the  complainant  for  seeking  relief  against  them  by  withhold- 
ing from  him  the  annuity  which  is  his  only  means  of  support. 
They  might  thus,  through  his  necessities,  compel  him  to 
abandon  his  suit,  however  meritorious,  and  to  submit  to 
wrong,  however  flagrant.  The  rents  of  the  real  property 
amount,  it  is  said  by  the  defendants'  counsel,  to  only  about 
$400  a  year.  It  is  admitted  that  the  defendants  have  not 
paid  the  annuity  since  the  commencement  of  this  suit,  nor 
do  they  question  their  liability  to  pay  it.  The  rents  from 
the  real  property  will  be  ordered  to  be  paid  over  to  the 
complainant,  and  unless  the  defendants,  without  delay,  pay 
to  him  the  balance  of  the  amount  of  the  arrears  of  the 
annuity  after  applying  the  rents  thereto,  a  receiver  will  be 
appointed.  It  is  the  manifest  duty  of  the  court  to  protect 
the  complainant  in  the  premises.  At  the  same  time  it  will 
not  disregard  the  rights  of  the  defendants  by  condemning 
them  unheard.  They  have  all  the  complainant's  estate.  If 
the  instruments  under  which  they  claim  it  were,  indeed, 
fairly  obtained,  they  are  undeniably  bound  to  pay  the  annu- 
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ity;  and,  under  the  circumstances,  it  is  but  simple  and 
obvious  justice  (not  to  speak  of  their  filial  duty)  to  require 
them  to  pay  it  during  this  litigation.  The  motion  for  a 
receiver  will,  therefore,  stand  over. 


George  "W.  Ennis 

V. 

Mahlon  Hutchinson  and  others. 

A  yacht  was  built  and  owned  by  four  persons,  under  a  written  agree- 
ment that  S.  was  to  be  the  general  manager  at  B.,  and  C.  the  treasurer 
and  disburser  at  P.  The  yacht  was  built  at  B.,  and  delivered  at  P.  to 
E.,  the  complainant,  who  furnished  one-fourth  of  the  contract  price. 
Afterwards,  without  E.'s  knowledge,  the  yacht  was  taken  by  S.  from 
P.  to  B.,  and  there,  in  E.'s  absence,  and  without  his  knowledge,  certain 
liens  were  filed  against  her,  some  of  which  were  for  work  included  in 
the  contract  for  building,  and  others  for  alleged  services  or  claims  of 
S.  and  the  other  part-owners.  Under  these  claims  the  yacht  was  sold 
at  sheriff's  sale  and  bought  by  S. — Held,  that  S.  must,  under  the  cir- 
cumstances, be  decreed  to  hold  the  yacht  in  trust  for  all  of  her  own- 
ers, and  that  she  be  sold  under  the  direction  of  this  court,  in  order 
that  a  partition  with  due  adjustment  and  allowance  of  claims  of 
the  owners  may  be  made  among  them. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  C.  Ewan  Merritt,  for  complainant. 
Mr.  G.  S.  Cannon,  for  defendant. 

The  Chancellor. 

On  the  5th  of  ISTovember,  1875,  an  agreement,  in  writing, 
was  made  between  the  complainant,  Edward  L.  Stewart, 
John  L.  Bryant  and  Thomas  Carstairs,  by  which  they  asso- 
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ciated  themselves  together  in  the  construction  and  mainte- 
nance of  a  steam  yacht,  for  profit  and  pleasure.  Their  shares 
in  the  vessel,  when  constructed,  were  thereby  declared  to  be 
as  follows :  Stewart  and  Carstairs  each  two-sixths,  and 
Bryant  and  the  complainant  each  one-sixth.  It  was  pro- 
vided that  no  member  of  the  association  could  sell  or  dis- 
pose of  his  interest  without  the  agreement,  in  writing,  of 
each  and  every  other  member.  By  the  agreement  Stewart 
was  constituted  and  appointed  manager  of  the  interests  of 
the  association  at  Bordentown,  and  Carstairs  treasurer,  at 
Philadelphia,  and  it  w^as  declared  to  be  the  duty  of  the 
latter  to  keep  correctly  all  the  books  and  papers,  which 
were  at  all  times  to  be  at  the  disposal  of  the  members  for 
inspection ;  that  all  moneys  were  to  be  paid  to  the  treasurer, 
whose  accounts  were  to  be  audited  by  the  members,  and  all 
bills  were  to  be  contracted  and  paid  by  him.  The  vessel 
was  built  at  Bordentown,  by  Holmes,  Shaw,  Brown  &  Co., 
and  was  delivered  to  the  complainant,  who,  on  the  delivery, 
paid  to  them  $450  in  full  for  the  balance  of  the  contract 
price,  except  $33.52.  The  cost  of  the  vessel,  according  to 
the  contract  originally  made,  was  $4,400,  but  additions  and 
alterations  were  made,  by  which  the  cost  was  increased. 
The  complainant  alleges  in  his  bill,  and  it  is  not  denied  by 
the  answer,  that  of  the  original  contract  price  he  paid  one- 
fourth,  $1,100. 

It  appears  that  the  enterprise  was  not  successful.  In  the 
absence  of  the  complainant,  and  without  his  knowledge,  the 
vessel  was  taken,  by  Stewart,  from  Philadelphia  to  Borden- 
town, and,  after  she  had  been  there  about  a  month,  proceed- 
ings were  instituted  against  her  under  the  act  "  for  the  collec- 
tion of  demands  against  ships,  steamboats  and  other  vessels," 
by  Michael  McGovern,  who  claimed  that  there  was  due  to 
him  the  sum  of  $117.50,  for  painting  done  in  the  construction 
of  the  vessel.  Under  these  proceedings  a  claim  of  $92  was 
proved  and  put  in  by  Charles  D.  Whittaker,  and  Stewart, 
Bryant  and  Carstairs  also  proved  and  put  in  claims.  Those 
of  Stewart  amounted  to  $901.50;  that  of  Bryant  was  for 
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$497.91 ;  aud  that  of  Carstairs  was  for  $160.  The  vessel 
was  sold  by  the  sheriff,  under  the  proceedings,  and  bought 
by  Stewart  for  $1,434.  He  still  holds  her,  and  claims  to  be 
absolute  owner  of  her.  The  complainant  filed  his  bill  to 
prevent  distribution  of  the  proceeds,  and  to  obtain  a  decree 
that  Stewart  holds  the  vessel  in  trust  for  the  complainant 
and  the  other  owners  thereof. 

Of  the  claim  of  $117.50,  on  which  the  proceedings  were 
commenced,  $65  were  for  work  (painting)  which  v^as 
included  in  the  original  contract  price  for  the  vessel,  the 
balance  of  which,  as  before  mentioned,  was,  except  $33.52, 
paid  to  Holmes,  Shaw,  Brown  &  Co.,  by  the  complainant, 
on  the  24th  of  June,  1876.  That  work  was  done  by  the 
claimant,  not  for  the  owners  of  the  vessel,  but  for  Holmes, 
Shaw,  Brown  &  Co.  Stewart,  in  his  testimony,  says  "  the- 
contract  made  with  Holmes,  Shaw,  Brown  &  Co.  included 
the  work  done  by  McGovern."  Bryant  testifies  that  the 
contract  included  the  painting.  There  is  room  for  suspi- 
cion, seeing  that  out  of  the  $1,768.91  of  claims  proved 
against  the  vessel  under  the  proceedings,  all  except  $209.50^ 
were  put  in  by  three  of  the  owners  of  the  vessel  for  their 
expenditures  on  or  in  connection  with  the  vessel,  that,  so  far 
as  those  owners  were  concerned,  the  proceedings  were  ami- 
cable, at  least,  if  they  were  not,  indeed,  taken  by  their  pro- 
curement, or  at  their  instigation  or  instance.  It  appears 
that  Bryant  and  Stewart  were  dissatisfied,  because,  as  they 
alleged,  the  complainant  and  Carstairs  failed  to  pay  their 
shares  of  the  expenditures  made  by  the  former  for  or  in  con- 
nection with  the  vessel,  and  Stewart,  to  whom  she  had  been 
delivered  by  Bryant,  took  her  to  Bordentown. 

The  bill  alleges  that  the  associates  were  partners  in  the 
construction  and  equipment  and  use  of  the  vessel,  and  the 
answer  admits  it ;  but  apart  from  that,  if  the  owners  be 
considered  merely  tenants  in  common  of  her,  equity 
requires  that  Stewart  shall  not,  under  the  circumstances, 
have  the  benefit  of  this  purchase.  If  the  proceedings  were 
in  invituYa  (which  does  not  by  any  means  appear),  the  rela- 
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tion  between  the  parties  would  prompt  the  court  to  relieve 
the  complainant  if  it  could  equitably  do  so. 

The  complainant  swears  that  he  had  no  notice  of  the  sale; 
that  his  business  is  that  of  a  traveling  salesman,  and  he  is 
absent  from  home  most  of  the  time;  that  when  he  left 
home  he  had  paid  all  that  he  was  required  to  pay ;  that  he 
was  absent  from  home,  traveling  through  the  east  and  west, 
from  January  1st,  1877,  to  about  the  1st  of  April,  following; 
that  when  he  left  home  the  vessel  was  lying  at  the  Alms 
House  wharf,  on  the  Schuylkill  river ;  that  she  was  then  in 
charge  of  Bryant,  and  he  advised  the  latter  to  take  her  to 
Cramp  &  Sons'  ship-yard  and  leave  her  there  for  sale ;  that 
he  made  the  same  request  of  Carstairs,  the  treasurer ;  and 
that  he  never  had  notice  of  any  kind  that  there  was  to 
be  a  sale  of  the  vessel,  or  that  any  one  had  a  lien  upon 
her;  that  he  requested  Stewart  to  meet  him  at  the  treas- 
urer's office,  at  ajiy  time  he  might  designate,  and  have  all 
matters  settled,  but  that  Stewart  never  responded;  that 
there  was  no  agreement  that  Stewart  should  have  pay  for 
superintending  the  construction  of  the  vessel,  for  which  he 
charges  in  his  claim,  proved  as  before  mentioned,  $280; 
that  it  was  never  mentioned ;  that  he  has  no  knowledge  of 
any  bills  against  the  vessel  for  construction,  fitting  out  or 
equipment,  and  has  no  knowledge  of  any  of  the  claims 
proved  before  the  commissioner.  The  enterprise,  as  before 
remarked,  appears  to  have  been  a  failure,  and  the  vessel 
seems  not  to  be  suited  to  business  other  than  that  for  which 
she  was  designed.  It  is  probable  that  she  brought,  at  the 
sheriff's  sale,  as  much  as  could  have  been  got  for  her  at 
public,  and,  perhaps,  at  private  sale,  but  the  method  which 
Stewart,  Bryant  and  Carstairs  have  adopted,  or  of  which 
they  have  availed  themselves,  of  obtaining  satisfaction  of 
their  claims  by  means  of  proceedings  under  the  act,  cannot, 
for  various  reasons,  be  approved.  The  complainant  has  a 
right  to  contest  those  claims. 

Stewart  will  be  declared  to  hold  the  vessel  in  trust  for 
himself  and  the  other  owners.  She  will  be  sold,  under  the 
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direction  of  this  court,  for  the  benefit  of  the  owners,  to  the 
end  that  partition  may  be  made,  and  there  will  be  an 
account  to  ascertain  the  amount  to  which  each  is  entitled 
out  of  the  proceeds. 


Andrew  D.  Cook 

V. 

George  M.  Chapman  and  Jared  E.  Cook. 

The  bond  given  in  this  case,  under  the  forty-sixth  rule  as  it  stood 
originally,  upon  issuing  an  injunction  to  restrain  the  further  prosecution 
of  certain  attachment  suits  (which  had  reached  judgment)  in  West  Vir- 
ginia, was  declared  forfeited,  it  appearing  that  the  complainant  had  no 
equity  whatever,  but  had  imposed  upon  this  court  by  instituting  a  suit 
in  which  the  West  Virginia  defendants  were  the  real  actors,  and  whose 
sole  object  was  to  defeat  the  judgment  obtained  against  them  in  West 
Virginia. 

On  petition  of  the  defendant  George  M.  Chapman,  that 
the  sureties  in  a  bond  given  in  this  cause,  under  the  forty- 
sixth  rule,  be  ordered  to  pay  the  amount  of  the  penalty  of 
the  bond  into  court,  and  that  the  petitioner  may  be  paid 
thereout  the  amount  of  his  damages  sustained  by  reason  of 
the  injunction. 

Mr.  T.  N.  McCarter,  for  the  petitioner. 

Mr.  J.  Henry  Stone,  for  the  sureties. 

The  Chancellor. 

On  granting  the  injunction  in  this  cause,  the  complainant 
■was  required  to  give  bond  to  the  defendant  Chapman, 
according  to  the  forty-sixth  rule,  with  sufficient  sureties,  in 
the    penalty   of    |75,000,   and    it   was'  given    accordingly. 
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Chapman  subsequently  answered  the  bill,  and  not  long 
afterwards,  the  cause  having  proceeded  no  further  than  the 
answer,  the  bill  was  dismissed,  with  costs,  by  consent  of  the 
complainant. 

The  suit  was  brought  to  restrain  Chapman  from  further 
prosecuting  certain  attachment  suits  which  he  had  instituted 
against  the  Pittsburgh  and  Steubenville  Railroad  Company, 
in  his  own  name,  in  "West  Virginia,  and  in  which  he  had 
recovered  a  judgment  for  $298,081.26,  the  suits  having 
been  consolidated. 

The  bill  alleged  that  those  suits  were  founded  upon  pecu- 
niary claims,  of  large  amount  in  the  aggregate,  due  to  the 
complainant  and  the  defendant  Jared  R.  Cook,  as  the  firm 
of  J.  R.  Cook  &  Co.,  and  which  had  been  placed  in  Chap- 
man's hands  by  them  merely  for  collection;  that  Chapman 
had,  by  fraudulent  conspiracy  with  the  defendant  Cook, 
and  with  a  view  to  defrauding  the  complainant,  obtained, 
from  the  former,  assignments  of  the  claims,  and  thereupon 
had  brought  the  suits  in  his  own  name ;  and  that  he  wholly 
■denied  that  the  complainant  had  any  interest  in  the  claims 
or  suits ;  and  the  bill  alleged  that  he  was  therein  abetted  by 
the  defendant  Oook,  in  pursuance  of  their  combination  to 
cheat  the  complainant.  The  bill  also  alleged  that  Chapman 
had  collected,  in  New  York,  another  claim  of  large  amount, 
belonging  to  the  firm  of  J.  R.  Cook  &  Co.,  against  J.  Edgar 
Thomson,  and  had  appropriated  the  money  to  his  own  use. 
It  prayed  that  he  might  be  restrained  from  proceeding  in 
the  suits  in  West  Virginia,  and  from  collecting  the  claims 
on  which  they  were  based,  and  might  be  required  to 
account  for  the  money  received  in  the  Thomson  suit,  and 
that  a  receiver  might  be  appointed  to  manage  the  West 
Virginia  suits,  under  the  direction  of  this  court,  and  that 
Chapman  might  be  required  to  make  all  assignments  neces- 
sary to  invest  the  receiver  with  full  power  in  the  premises. 
An  injunction  was  granted  and  a  receiver  was  appointed, 
and  Chapman  was  required  to  assign  to  him,  which  he  did 
accordingly. 
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The  question  for  determination  is,  whether  the  complain- 
ant was  equitably  entitled  to  the  injunction.  In  construing- 
the  condition  of  the  bond,  the  decision  in  Smith  v.  Kuhl,  11 
C.  E.  Gr.  97,  on  the  construction  of  such  bonds,  will  be 
followed,  the  bond  having  been  given  since  that  decision 
was  made.  The  inquiry  then  is,  whether  the  application 
was  made  bona  fide.  It  is  clear,  from  the  evidence,  that  the 
complainant  sought,  by  means  of  the  suit,  to  accomplish  a 
purpose  totally  diiferent  from  that  which  the  proceedings 
themselves  indicated.  He,  by  his  bill,  prayed  that  Chap- 
man and  the  defendant  Cook  might  be  restrained  from 
prosecuting  the  suits  in  West  Virginia,  and  that  a  receiver 
might  be  appointed  to  manage,  control,  collect  and  compro- 
mise the  claims,  judgments  and  decrees  therein  against 
the  Pittsburgh  and  Steuben ville  Railroad  Company,  under 
the  direction  of  this  court;  but  the  real  object  was  to  foil 
and  defeat  Chapman  in  the  suits,  to  the  end  that  the  claims 
themselves,  which  the  complainant  says  were  just,  might 
be  utterly  defeated.  The  complainant  himself,  in  fact, 
neither  expected  nor  sought  any  relief  in  the  action. 
Except  as  he  appeared  upon  the  recor,d,  he  was  a  stranger 
to  the  suit.  The  real  defendants  in  the  West  Virginia  suits 
were  the  Pennsylvania  Railroad  Company,  and,  beyond  all 
dispute,  this  suit  was  theirs.  It  was  merely  one  of  the 
methods  of  defence  which  they  adopted  against  the  claims 
which  Chapman  was  prosecuting.  It  was,  in  fact,  not  the 
complainant  who  applied  for  the  injunction,  but  they  who 
appeared  in  his  garb,  borrowed  for  the  occasion.  It  was 
they  who  instituted  the  suit,  and  who  employed  and  paid 
the  solicitor  and  counsel  who  acted  on  behalf  of  the  com- 
plainant. It  was  they  who  furnished  the  sureties  in  the 
bond  under  consideration,  and  it  was  they  who  furnished 
the  funds  for  the  receiver.  They  paid  all  the  expenses  of 
the  suit,  even  furnishing  traveling  passes  to  the  complainant 
when  on  business  connected  with  it.  When  the  solicitor 
whom  they  had  employed  to  bring  the  suit  declined  further 
to  act  in  it,  it  was  they  who  undertook  to  employ  another 
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in  his  stead.  It  is  not  alleged  that  they  were  actuated  by 
motives  of  benevolence.  Their  object  is  apparent,  and  is 
avowed.  Their  counsel,  in  his  testimony,  says  that  one  of 
the  reasons  why  they  brought  the  suit  was  that,  under  the 
proceedings  in  it,  there  might  be  developed  further  testi- 
mony which  would  be  of  service  to  them  in  the  West  Vir- 
ginia suit.  He  says  that  after  he  got  from  the  complainant 
the  letters,  copies  of  which  were  appended  to  the  bill,  he 
sent  printed  copies  of  them  to  the  railroad  company's  coun- 
sel in  West  Virginia,  as  the  basis  of  an  application  to  open 
the  judgment  to  admit  newly-discovered  testimony,  and 
that  it  was  after  that  that  this  suit  was  begun.  He  says 
that  he  suggested  this  suit  himself,  and  that  it  was  really 
part  of  the  proceedings  in  West  Virginia.  The  complain- 
ant, in  answer  to  questions  as  to  the  object  of  this  suit,  tes- 
tifies that  the  counsel  of  the  railroad  company  said  that,  if 
this  suit  was  successful,  it  would  "kill  the  Virginia  suit," 
and  that  the  effect  would  be  that  Chapman  would  be  out  of  ' 
court,  and  would  have  to  give  up  the  suit.  The  object  is 
further  shown  by  the  testimony  of  the  complainant,  in 
which  he  is  corroborated  by  the  counsel  of  the  company, 
that  if  this  suit  was  successful  the  complainant  was  to  trust 
for  his  compensation,  not  to  any  legal  demand  upon  the 
company,  but  to  their  generosity  merely.  It  is  true,  he 
says,  he  understood,  at  one  time,  that  he  was,  in  case  of  suc- 
cess, to  have  $60,000  from  the  railroad  company,  but  the 
counsel  of  the  company  positively  denies  that  there  was  any 
ground  for  that  or  any  such  understanding,  and  the  com- 
plainant testifies  that  the  most  of  the  conversation  on  the 
subject  of  the  advantage  which  he  would  derive  from  the 
success  of  this  suit  was  indefinite,  and  that  the  counsel  of 
the  railroad  company  said  he  would  not  promise  to  pay 
them  (the  defendant  Cook  and  himself),  or  that  he  could 
not  promise  to  pay  them,  one  cent,  and  that  they  would 
have  to  trust  to  the  generosity  of  the  company.  The 
defendant  Cook  never  co-operated  with  the  complainant  in 
this  suit. 
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But  it  is  urged  that  the  complainant,  in  placing  himself 
in  the  hands  of  the  company,  was  honestly  seeking  what  he 
regarded  as  his  right,  and  that  this  court,  in  granting  the 
injunction  and  appointing  the  receiver,  adjudged,  on  the 
facts  then  presented,  that  the  complainant  was  entitled  to 
the  injunction.  The  court,  however,  to  guard  against  want 
of  bona  fides  in  the  application,  required  the  bond  on  grant- 
ing the  injunction,  and  it  cannot  be  doubted  that,  had  it 
been  aware  that  the  real  defendants  in  the  suit  in  West  Vir- 
ginia were  the  real  complainants  here;  that  it  was  they  who 
were  the  real  applicants  for  injunction,  and  that  the  suit  was 
brought  to  subserve  their  purposes,  and,  though  ostensibly 
brought  merely  to  protect  the  complainant's  interest  in  the 
large,  and,  so  far  as  appears,  just,  pecuniary  claims  against 
the  company  therein  mentioned,  it  was  actually  instituted 
to  defeat  those  claims,  and  so  to  deprive  not  only  Chapman, 
but  the  defendant  Cook,  of  all  benefit  of  them,  to  the  sole 
tadvantage  of  the  railroad  company  and  the  complainant, 
through  an  understanding  between  them,  no  injunction 
would  have  been  granted.  "  He  who  comes  into  a  court 
of  equity  must  come  with  clean  hands."  The  principle  of 
this  maxim  is  applicable  to  him  who  asks  the  aid  of  the 
court  for  sinister  purposes. 

It  is  worthy  of  remark  that,  in  this  case,  according  to  the 
answer,  the  judgment  which  Chapman  was,  by  the  injunc- 
tion, restrained  from  collecting,  included  a  claim  of  about 
$100,000  in  his  favor,  in  nowise  derived  from  the  complain- 
ant or  the  defendant  Cook,  or  the  firm  of  J.  E.  Cook  &  Co.^ 
and  in  which  Chapman  alleges,  in  the  answer,  neither  that 
firm  nor  either  of  the  Cooks  ever  had  any  right  or  interest,^ 
and  to  which  they  never  had  any  claim.  Again,  the  evi- 
dence shows  an  unsuccessful  effort,  on  the  part  of  the  cofti- 
plainant,  to  induce  the  defendant  Cook  to  further  the  object 
of  this  suit  by  answer  and  testimony,  and  that  a  solicitor 
was  provided  by  the  railroad  company  to  prepare  and  put 
in  that  answer. 
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Whatever  ground  of  complaint  the  complainant  may  have 
had  against  the  defendants,  and  however  meritorious  his 
cause  of  action,  his  method  of  obtaining  redress  was  repre- 
hensible. He  did  not  invoke  the  aid  of  this  court  for  him- 
self, but  permitted  others  to  come  here  in  his  name,  and  set 
up  his  grievances  ostensibly,  and  only  ostensibly,  in  his 
behalf,  in  order  that  they  might  thus  obtain  the  means  of 
defeating  a  judgment  against  them  in  which  he  claimed  to 
have  an  interest  adverse  to  them.  And  the  result  of  this 
suit,  if  successful,  was  to  have  been,  not  his  participation  in 
the  fruits  of  that  judgment,  but  the  defeat  of  the  judgment; 
and  he  was  to  receive  a  gratuity  at  the  hands  of  the  judg- 
ment debtors  in  recognition  of  the  service  he  had  rendered 
them  in  enabling  them  to  get  rid  of  the  judgment  without 
paying  it.  , 

The  bond  should  be  declared  to  be  forfeited,  and  the 
damages  sustained  by  Chapman,  by  reason  of  the  injunction, 
ascertained  in  this  court.  There  will  be  a  reference  to  a 
master  accordingly.  I  do  not  deem  it  necessary  to  require 
the  sureties  to  pay  the  amount  of  the  penalty  of  the  bond 
into  court. 


Rosa  O'Neill 

V. 

Daniel  O'Neill. 


1.  Where,  in  a  suit  foi*  a  divorce  for  gross  cruelty,  the  testimony  of 
the  defendant  in  regard  to  his  own  conduct,  as  well  as  other  matters,, 
is  shown  to  be   untrue,  his  protestations  of  repentance  and  future 
reformation  can   not  be  entertained   as  a  ground  for   refusing  such 
divorce. 

2.  English  v.  English,  \2  C.  E.  Gr.  579,  distinguished. 


Bill  for  divorce  from  bed  and  board  for  extreme  cruelty. 
On  final  bearing  on  pleadings  and  proofs. 
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Mr.  J.  M.  Scovel,  for  complainant. 
Mr.  a  T.  Reed,  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  were  married  January  6th,  1875, 
and  from  that  time  to  this  have  resided  in  Camden.  The 
bill  was  filed  June  29th,  1877,  to  obtain  a  divorce  a  mensa  et 
thoro,  on  the  ground  of  extreme  cruelty.  By  it  the  com- 
plainant alleges  that  ever  since  the  marriage  her  husband 
has  treated  her  with  great  brutality,  and  she  mentions 
therein  several  instances  of  his  ill-treatment.  She  states 
that  in  December,  1876,  he  violently  seized  and  choked  her; 
that  on  the  4th  of  June,  1877,  he  struck  her  and  knocked 
her  down,  so  that  she  fell  violently  to  the  floor;  and  that 
in  July,  1877,  he  kicked  her  in  the  back,  and,  by  his  violence 
of  action  and  language  to  her,  compelled  her  to  hide  herself 
from  him  in  the  cellar;  that  he  is  habitually  intoxicated, 
and  when  intoxicated  is  violent  and  dangerous;  that  his 
assaults  upon  her  were,  when  the  suit  was  begun,  increasing 
in  brutality,  and  were  becoming  more  frequent,  and  that  she 
has  been  compelled  to  go  to  the  house  of  one  of  her  neigh- 
bors to  sleep,  because  of  her  fear  of  her  life  from  his  violence. 

Though,  by  his  answer  and  in  his  testimony,  he  denies 
that  he  has  ever  laid  violent  hands  upon  her,  the  proof 
shows  clearly  that  he  has  frequently,  since  their  marriage, 
treated  her  with  great  cruelty.  He  is  a  large  and  physic- 
ally powerful  young  man,  and  is  a  blacksmith  by  trade. 
She  is  a  small  and  feeble  woman.  Though  he  swears  that 
he  never  struck  her;  that  he  never  laid  his  hand  on  her,  in 
anger,  in  his  life,  and  that  he  never,  knowingly  or  inten- 
tionally, hurt  her,  or  treated  her  cruelly,  it  appears  that  he 
has  been  indicted  for  assault  and  battery  upon  her,  and  con- 
victed thereof  She  swears  that  he  began  to  ill-treat  her 
soon  after  their  marriage ;  that  he  applied  to  her  the  most 
abusive,  vile  and  offensive  epithets,  and  that  he  continued 
his  abuse  of  her  down  to  the  time  when  she  was  sworn  as 
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a  witness  in   this  suit;  that  in  December,  1876,  without 
cause  or  provocation,  he  choked  her,  and  hurt  her,  and  that 
she  caused  his  arrest  for  it;  that  in  July,  preceding,  he 
kicked  her;  that  on  the  4th  of  June,  1876,  he  knocked  her 
down ;  that  on  that  occasion  he  threw  her  on  the  floor  twice, 
and  rlised  a  chair  to  strike  her,  declaring  that  he  was  going 
to  kill  her  ,  and  she  further  testifies  that  about  the  1st  ot 
May,  1877,  he  caught  hold  of  her  hands  and  held  them 
together  and  called'' for  a  butcher-knife,  with  which  to  kill 
her;  that  she  escaped  from  him,  but  that  he  sprained  her 
arm',  so  that  she  could  not  use  it  for  a  week;  that  he  has 
driven  her  into  the  street,  and  that  she  has  been  frequently 
compelled  to  hide  herself  in  the  cellar  to  escape  his  violence, 
and  through  fear  for  her  life.     The  time  stated  in  the  bill 
as  that  on^which  he  kicked  her,  July,  1877,  is  evidently  an 
error  as  to, the  year;  for  the  bill  was  filed  in  June,  1877. 
She  swears' that  he  is  a  dangerous  man  when  he  is  drunk, 
and  that  he  is  generally  drunk.     She  is  fully  corroborated 
in  her  statements  by  the  neighbors,  and  those  who  lived  i.i 

her  family. 

Mrs.  Faucell,  who  lived  in  the  next  house  to  the  complain- 
ant, swears  that  on  the  4th  of  June,  1877,  she  saw  the 
defendant  knock  the  complainant  down  on  the  floor ;  that 
he  pushed  her  to  the  floor  violently,  and  then  closed  the 
door;  that  the  witness  and  her  husband  were,  at  the  time, 
standing  on  the  stoop  of  the  complainant's  house,  and  that 
when  she  saw  the  complainant  again  (which  was  in  a  few 
minutes  afterwards)  she  was  bleeding  at  the  eye.  She  says 
that  whenever  the  defendant  was  drunk  he  threatened  the 
complainant's  life,  and  the  lives  of  the  witness  and  her  hus- 
band, also.  She  further  says  that  he  applied  to  the  com- 
plainant the  vilest  epithets. 

Albert  Faucell,  her  husband,  testifies  that  some  time 
before  Christmas,  in  1876,  he  saw  the  defendant  take  the 
complainant  by  the  neck  and  choke  her;  that  she  screamed, 
and  he  then  let  go  of  her  and  she  escaped  from  him,  crying 
"  murder,"  and  hid  herself  from  him  in  a  closet ;  that  the 
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prints  of  his  fingers  were  on  her  neck;  that  he  has  seen 
him  drag  her  out  from  behind  the  bar  in  the  saloon  which 
she  kept  in  the  house  (which  was  owned  by  her)  in  which 
the  complainant  and  the  defendant  lived ;  that  she  has 
sometimes  come  to  the  witness's  house,  because  she  was 
afraid  to  stay  in  her  own;  that  on  the  occasion  of  which  his 
wife  spoke,  in  June,  1877,  he  saw,  through  the  window,  the 
defendant  raise  a  chair  to  strike  the  complainant ;  that  the 
witness  knocked  at  the  door,  and  then  all  was  quiet,  and 
that  soon  afterwards  the  complainant  appeared,  with  her 
face  covered  with  blood,  and  begged  that  some  one  would 
go  for  a  police  officer,  and  the  witness  went  and  got  one, 
and  the  defendant  was  arrested.  This  witness  says  that  the 
complainant  never,  as  far  as  he  knew,  gave  the  defendant 
any  provocation,  and  that  she  always  behaved  herself 
properly  towards  him,  and  that  the  defendant  was  always 
in  a  drunken  condition. 

Robert  Staegel  swears  to  the  complainant's  injuries  after 
the  occurrence  of  June,  1877,  just  spoken  of,  and  he  says 
that  in  December,  1876,  the  defendant  was  arrested  and 
taken  before  a  justice  of  the  peace  for  assault  and  battery 
on  the  complainant  on  the  occasion  w^hen  he  choked  her, 
and  that  the  defendant  besought  the  complainant  not  to 
press  the  charge  against  him.  He  says  her  neck  was  then 
very  much  swollen. 

A  witness  to  the  transaction  of  the  1st  of  May,  1877, 
swears  that  the  defendant  then  had  a  large  knife  in  his  hand, 
with  which  he  threatened  to  cut  the  complainant's  throat. 
There  is  evidence  that  the  defendant,  in  July,  1876,  dragged 
the  complainant  out  of  bed  by  the  hair  of  her  head,  declar- 
ing, with  brutal  and  profane  expressions,  that  he  would  not 
have  married  her  if  he  had  not  been  drunk  when  he  did  it, 
and  that  he  only  married  her  for  her  money.  On  that  occa- 
sion the  complainant  escaped  from  him  and  hid  herself  in 
the  cellar. 

I  deem  it  unnecessary  to  pursue  the  testimony  in  the  case 
further.     It  is  abundantly  clear  that  the  defendant  has  been 
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guilty  of  extreme  cruelty  towards  the  complainant,  and 
that  she  cannot  safel}^  live  with  him.  His  denials  in  his 
testimony  are  of  no  weight  against  the  testimony  of  so 
many  witnesses;  and  the  testimony  of  his  friends  and 
acquaintances,  as  to  his  general  character  for  sobriety  and 
peaceableness,  is  of  no  avail  against  the  positive  proof  of 
his  grossly  intemperate  habits,  and  of  his  repeated  acts  of 
brutal  violence  towards  his  wife,  and  the  evidence  which 
his  conviction  upon  indictment  for  assault  and  battery  upon 
her  furnishes.  And,  besides,  it  is  part  of  the  history  of  this 
case,  that  she  has  been  compelled,  during  the  progress  of 
this  suit,  to  appeal  to  this  court  for  protection  against  his 
violence,  and  to  pray  that  the  interdict  of  this  court  might 
be  interposed  for  her  defence. 

His  counsel  urged,  upon  the  hearing,  that  the  defendant 
was  desirous  that  his  wife  should  continue  to  live  with  him; 
that  he  expresses  affection  for  her,  and  promises  that,  if  the 
divorce  be  denied,  he  will  for  the  future  treat  her  with  kind- 
ness, and  he  urges  that,  therefore,  on  the  authority  of  the 
court  of  appeals  in  English  v.  English^  12  C.  E.  Gr.  579,  the 
divorce  should  be  denied.  But  the  action  of  the  court  in 
that  case  was  clearly  exceptional.  It  cannot  be  held  to 
govern  this.  A  decree  of  separation  for  such  cruelty  as 
the  evideni3e  in  this  case  shows,  cannot  be  averted  by  mere 
promises  of  amendment.  It  is  worthy  of  remark,  in  this 
connection,  that  with  a  view  to  establishing  his  pecuniary 
ability  to  support  his  wife,  the  defendant  testified,  on  the  25th 
of  March  of  the  present  year,  that  he  was  the  owner  of 
property  worth  from  $5,000  to  $6,000 ;  that  he  had  a  shop 
of  his  own  in  Camden,  in  which  he  employed  six  or  seven 
men  in  the  busy  season,  and  that  his  business  was  a  steady 
and  established  one ;  that  for  the  last  two  years  his  business 
had,  he  thought,  produced  him  $2,000  a  j^ear^  above  all 
expenses ;  that  in  three  years  he  had  lost  but  four  or  five  days 
from  his  work,  and  those  were  lost  through  his  illness,  and 
that  in  good  times  he  could  make  $10  a  day  by  his  own  labor; 
and  yet,  when  this  cause  came  on  for  hearing  (in  October 
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following),  he  alleged,  by  his  counsel,  as  a  reason  why  the 
testimony  on  his  part  had  not  been  filed,  that  he  was  unable, 
from  sheer  poverty,  to  pay  the  fees  of  the  examiner  (about 
$35)  for  taking  it,  and  his  counsel  stated  that  he  was,  of 
course,  utterly  unable  to  pay  for  printing  the  testimony,  or 
any  part  of  it.  The  rule  requiring  that  the  testimony  be 
printed  was,  therefore,  in  consideration  of  his  alleged 
poverty,  not  applied  to  the  case,  and  the  cause  was  heard  on 
the  testimony  in  manuscript.  Nor  did  the  defendant  claim 
that  he  has  lost  his  property  since  he  testified.  It  may  be 
added  that  he  has  not  been  required  to  pay  either  alimony 
or  counsel  fees  in  this  suit.  It  is  impossible  to  resist  the 
conclusion  that  his  protestations  and  promises  and  denials, 
are  alike  insincere  and  untrustworthy. 

There  will  be   a   decree  for  divorce,  according  to   the 
prayer  of  the  bill. 


FiNLEY  A.  Johnson,  assignee, 

V. 

Adam  Helmstaedter  and  others. 

1.  In  pleading,  a  statement  of  matters  of  fact  in  the  form  of  charge, 
is  sufficient,  on  general  demurrer,  where  it  is  evident  that  a  statement 
by  way  of  allegation  or  averment  was  intended  by  the  pleader. 

2.  An  assignee  in  bankruptcy  may  sue  in  this  court  to  recover  prop- 
erty conveyed  by  the  debtor  to  defraud  his  creditors. 


Bill  for  relief.     On  general  demurrer. 
Mr,  S.  Kalisch,  for  the  demurrant. 
M7\  F.  A,  Johnson.,  in  jpro.  pers. 
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The  Chancellor. 

The  bill  is  filed  by  the  assignee  in  bankruptcy  of  Chris- 
tian Sauerwein,  against  Adam   Helmstaedter  and   Sauer- 
wein's  wife.    It  states  that  Christian  Sauerwein  and  William 
Sauerwein  were  duly  adjudicated  bankrupts  by  the  United 
States  district  court  for  the  district  of  New  Jersey,  on  peti- 
tion of  their  creditors,  on  the  13th  of  January,  1877 ;  that 
on  the  20th  of  February  following,  the  complainant  was 
duly  appointed  their  assignee  in  bankruptcy,  and  that  an 
assignment  of  all  their  property  was  then  made  to  him.     It 
further  states  that  Christian  Sauerwein,  and  Eva,  his  wife, 
on  the  8th  of  July,  1876,  by  deed  of  that  date,  conveyed  to 
Helmstaedter  a  lot  of  land  therein  described,  situated  in 
Newark.    It  charges  that  that  conveyance  was  made  without 
consideration   in  law  or  in  fact,  and  for  the  purpose  of 
placing  thal^  land  out  of  the  reach  of  Christian  Sauerwein's 
creditors.     It  further  states  that  Helmstaedter,  on  the  8th 
of  November,  1876,  conveyed  the  property  to  the  defendant 
Eva  Sauerwein,  and  it  charges  the  truth  to  be  that  that  con- 
veyance was  also  without  consideration  in  law  or  in  fact, 
and  was  made  for  the  purpose  of  transferring  the  title  to 
the  property  to  Sauerwein's  wife,  for  the  purpose  of  defraud- 
ing the  creditors  of  the  bankrupts ;  and  that  the  property 
ought  to  be  decreed  by  this  court  to  be  the  property  and 
estate  of  Christian  Sauerwein,  or  of  the  complainant  as  his 
assignee ;  and  that  the  title  ought  to  vest  in  the  complain- 
ant, as  such  assignee,  for  the  benefit  of  the  creditors  of  the 
bankrupts. 

The  defendants  demur  to  the  bill  for  want  of  equity. 
There  are  facts  stated  and  averments  made  sufiicient,  if 
established  by  proof,  to  warrant  a  decree  in  favor  of  the 
complainant.  It  is  alleged,  in  the  stating  part  of  the  bill, 
that  the  conveyances  which  it  seeks  to  set  aside  as  fraudu- 
lent, were  without  consideration,  and  were  made  for  the  pur- 
pose of  transferring  the  title  of  the  property  to  Eva  Sauer- 
wein, to  defraud  the  creditors  of  the  bankrupts.  Though 
the  word  "  charge  "  is"  used,  yet  it  is  evident  that  the  pleader 
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intended  to  allege  or  aver  the  fact.  No  objection  was  made 
on  the  argument  to  the  form  of  the  averment,  but  it  was 
urged  that  it  is  not  sufficient,  because  no  facts  are  stated. 
It  is  enough  to  allege  that  the  deeds  were  without  considera- 
tion, and  were  designed  merely  to  defraud  creditors,  and  the 
defendants  will  be  bound  to  answer  the  averment.  A  general 
charge  or  statement  of  the  matter  of  fact  is  sufficient,  and 
it  is  not  necessary  to  charge  minutely  all  the  circumstances 
which  may  conduce  to  prove  the  general  charge ;  for  these 
circumstances  are  properly  matters  of  evidence,  which  need 
not  be  charged  in  order  to  let  them  in  as  proof.  Stori/'s  Eq. 
PL  §  28 ;  ^Ncsmith  v.  Calvert,  1  Woodb.  cj-  M.  34 ;  Rogers  v. 
Ward,  8  Allen  387 ;  Hoiir/hton  v.  Reynolds,  7  Jur.  414. 

The  defendants  insist  that  the  complainant  cannot,  merely 
as  assignee  in  bankruptcy,  maintain  an  action  to  set  aside 
conveyances  of  property  made  by  the  bankrupt  in  fraud  of 
his  creditors.  But  this  position  cannot  be  maintained.  An 
assignee  in  bankruptcy  is  expressly  vested  with  the  title  of 
the  bankrupt  in  all  the  property  conveyed  away  by  the  latter 
in  fraud  of  his  creditors.  Bankrupt  Law  §  14.  And,  as 
representing  creditors,  he  may  sue  for  such  property  in  equity. 
Carr  v.  Hilton,  Curt.  230 ;  Bmnjp  on  Fraud.  Conv.  519,  520; 
Bradshaw  v.  Klein,  7  Am.  Law  Reg.  {N.  S.)  505 ;  Ward  v.  Van 
Bokkelen,  2  Paige  289.  And  such  suits  may  be  maintained  in 
the  state  courts.  Cook  v.  Whipple,  55  iV.  Y.  150 ;  Ward  v.  Jen- 
kins, 10  Mete.  583;  Mays  v.  Maniif.  National  Bank,  64  Pa.  St.  74. 

The  demurrer  will  be  overruled,  with  costs. 


The  Groton  Savings  Bank 

V.  ■ 
William  Batty  and  others. 


1.  The  principle  that  the  possession  of  land  is  notice  to  others  of  the 
possessor's  title,  is  intended  to  protect  only  equitable  rights,  and  not 
to  cover  the  possessor's  fraud,  or  to  protect  him  where  he  is  without 
equity. 
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2.  As  against  an  innocent  mortgagee,  notice  from  the  possession  of 
lands  cannot  be  set  up  by  an  occupant  who  was  insolvent  when  he 
placed  the  title  in  the  name  of  the  mortgagor,  and  knew,  soon  after  the 
time  of  the  giving  of  the  first  of  the  two  mortgages,  that  it  had  been 
given,  and  did  not  notify  the  mortgagee  of  his  claims,  but  kept  silent 
and  permitted  the  mortgagor  to  borrow  more  money  of  the  mortgagee 
on  a  second  mortgage  of  the  property,  whereas  if  he  had  notified  the 
mortgagee  of  his  claim  when  he  first  was  made  aware  of  the  existence 
of  the  first  mortgage,  the  mortgagee  might  have  collected  the  mort- 
gage debt  of  the  mortgagor  and  would  have  not  made  the  second  loan 
on  security  of  the  mortgaged  premises. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  G.  Collins,  for  complainants. 

Mr.  S.  B.  Ransom,  for  defendants  Lathrop  and  wife. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  two  mortgages  given  to  the 
complainants,  a  Connecticut  savings  bank,  on  a  lot  of  land 
in  Jersey  City :  one  by  John  Batty  and  William  Batty, 
dated  November  1st,  1863,  to  secure  the  payment  of  |1,000, 
in  one  year,  with  interest;  and  the  other  by  William  Batty 
(to  whom,  in  1865,  John  Batty  released  his  interest  in  the 
property),  dated  October  1st,  1869,  to  secure  the  payment  of 
$2,500,  in  one  year,  with  interest.  Sylvanus  Lathrop  and 
his  wife  were  made  defendants,  because  at  the  time  of  begin- 
ning the  suit  they  were  in  possession  of  the  mortgaged 
premises  (on  which  there  is  a  dwelling-house  in  which  they 
resided),  and  claimed  some  title  thereto  or  interest  therein. 
The  title  to  the  property  was  never  in  either  of  them. 

The  premises  are  part  (eighteen  feet  front  by  ninety  feet 
deep)  of  a  lot  of  twenty-five  feet  front  by  ninety  feet  in  depth, 
which  was  bought,  as  alleged  in  the  answer,  by  Mrs.  Lathrop, 
in  1852,  from  John  B.  Coles  and  others.  She,  however, 
never  took  the  title.    -Her  husband  built  the  house  with  his 
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own  money,  at  a  cost  of  $3,000.  In  1856,  they  caused  the 
vendors  to  convey  the  property,  in  fee  simple,  to  James  S. 
Bishop,  who  was  to  hold  it  as  security  for  the  repayment  to 
him  of  the  sum  of  f;i,100  lent  by  him  to  them,  |600  of  which 
were  used  for  the  payment  of  the  purchase-money  of  the  lot. 
In  August,  1858,  Bishop  requiring  repayment  of  that  money, 
it  was  paid  to  him  by  the  Batties,  on  his  conveying  the  prop- 
erty to  them  in  fee.  In  1853,  Mrs.  Lathrop  purchased  of 
the  same  vendors  a  lot  of  land  adjoining  the  one  above  men- 
tioned, and,  in  1862,  she  and  her  husband  conveyed  it  to  the 
Batties  for  the  consideration,  as  stated  in  the  deed,  of  $1,200. 
It  was  then  vacant.  Upon  this  lot  and  the  unoccupied  seven 
feet  of  the  lot  first  mentioned,  the  Batties  built  two  dwell- 
ing-houses. One  of  them  they  sold,  in  1865,  to  Oramel 
Whittlesey,  for  $6,000,  and  the  other  was  sold,  in  1867,  by 
William  Batty  (John  having,  on  the  same  day  the 
conveyance  to  Whittlesey  was  made,  released  to  William  all 
his  interest  in  the  remainder  of  the  property  and  in  the  first- 
mentioned  lot),  to  Stephen  Mueller  for  the  consideration  of 
$6,660,  according  to  the  deed.  The  deed  bears  date  on  the 
14th  of  March,  1867.  The  Batties  furnished  all  the  money 
for  the  building  of  those  houses.  Lathrop,  who  was  a  car- 
penter, did  some  work  to  them,  which  he  estimates  as  of  the 
value  of  about  $800.  The  defence  set  up  in  this  suit  by 
the  Lathrops  is,  that  the  conveyances  to  the  Batties,  who 
were  Mrs.  Lathrop's  brothers,  were  merely  by  way  of  mort- 
gage, to  secure  the  repayment  of  moneys  advanced  by  them, 
to  repay  Bishop  and  to  build  the  houses  which  were  sold 
to  Whittlesey  and  Mueller,  respectively;  and  that  it  was 
agreed,  between  the  Lathrops  and  the  Batties,  that  the  latter 
should  re-imburse  themselves  out  of  the  proceeds  of  the  sale 
of  the  property  on  which  those  houses  were  to  be  built;  that 
that  property  was  sold  and  the  sale  produced  enough  money 
fully  to  repay  the  Batties ;  and  that,  though  the  legal  title 
to  the  mortgaged  premises  was  in  the  Battles  when  the  com- 
plainant's first  mortgage  was  made,  and  in  William  Batty 
when  the  second  was  given,  the  Lathrops  were  in  possession 
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of  the  property ;  and  that  such  possession  was  notice  to  the 
complainants  of  the  equitable  rights  of  Mrs.  Lathrop  in 
the  property. 

Though  the  lot  of  which  the  mortgaged  premises  was  part 
was  bought  by  Mrs.  Lathrop,  she  paid  no  money  of  her  own 
for  it,  but  borrowed  $600  from  Bishop  (the  repayment  of 
which  was  secured  by  the  deed  from  Coles  and  others  to 
him)  to  pay  the  purchase-money.  She  had  no  separate 
estate.  Her  husband,  after  the  purchase  of  the  lot,  and 
before  the  title  passed  f]*om  the  vendors,  erected  the  house 
upon  the  property  with  $3,000  of  his  own  money.  The  lot 
was  bought  in  the  fall  of  1852  or  1853.  The  house  was 
finished  about  the  1st  of  April,  1854,  for  he,  with  his  fam- 
ily, then  moved  into  it.  He  appears  to  have  been  unable  to 
pay  his  debts,  for  there  appear  of  record  against  him  judg- 
ments recov-ered  in  the  circuit  court  of  Hudson  county,  early 
in  1855,  for  comparatively  small  sums.  One  was  recovered 
on  the  29th  of  January,  for  $176.74;  another  on  the  12th  of 
February,  for  $264.74,  and  another  on  the  21st  of  that 
month,  for  $79.69.  His  insolvency  appears  to  have  continued 
ever  since.  In  May,  1856,  a  judgment  was  recovered  against 
him  in  that  court  for  $894.60,  and  in  August  following 
another  for  $283.14.  On  the  30th  of  January,  1857,  another 
judgment  was  recovered  against  him,  and  it  appears  that  in 
March  of  that  year  he  was  arrested  on  civil  process  and  gave 
bond  in  the  penalty  of  $1,400  conditioned  to  apply  for  the 
benefit  of  the  insolvent  laws,  and  he  admits  that  the  claim 
on  which  he  was  so  arrested  has  not  been  paid. 

In  his  testimony,  though  he  says  he  was  not  in  pecuniary 
trouble  when  the  deed  from  Bishop  to  the  Batties  was  given ; 
that  he  had  got  over  his  troubles — he  also  says  he  does  not 
know  when  he  failed ;  that  he  had  failed  before  that  time ; 
that  he  had  never  got  out  of  his  trouble,  and  that  he  has 
never  settled  with  his  creditors.  He  also  says,  that  since 
1857  he  has  had  no  means  except  what  he  has  earned 
from  dav  to  day,  and  that  there  are  judgments  against 
him. 

9 
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The  legal  title  to  the  mortgaged  premises  was  conveyed 
to  Bishop,  and  by  him  to  the  Battles,  by  absolute  deed,  by  the 
direction  of  the  Lathrops.  Though  the  Lathrops  insist  that 
the  conveyance  was  merely  by  way  of  mortgage,  with  a  verbal 
agreement  for  reconveyance  on  the  payment  of  the  money 
lent  and  advanced  by  the  Battles,  William  Batty  (John 
appears  to  be  incapacitated  by  disease  from  testifying)  swears 
that  there  was  no  understanding  or  agreement  that  the 
Battles  should  hold  the  property  as  security,  but  that  the 
ao-reement  was  that  they  would  reconvey  on  being  repaid  all 
moneys  paid  out  by  them  for  all  purposes  in  respect  of  the 
property,  before  they  should  convey  to  any  one  else.  He 
further  swears  that  he  and  his  brother  bought  the  property 
absolutely  and  unconditionally  for  the  amount  of  the  con- 
sideration, |3,000  (which  he  says  was  its  full  value),  expressed 
in  the  deed  from  Bishop,  and  paid  it  all ;  that  the  first  pay- 
ment was  to  Lathrop,  $1,000  to  |1,500;  subsequently  taxes 
in  arrear,  water  rents  and  assessments,  and  afterwards,  from 
time  to  time,  the  balance ;  so  that  they  paid  the  full  amount 
agreed  upon,  $3,000.  He  swears  that  they  paid  to  Lathrop 
and  his  wife  all  of  the  money  except  taxes,  water  rents  and 
assessments,  and  that  part  of  the  taxes,  water  rents  and 
assessments  was  paid  by  him  through  Lathrop  and  his  wife. 

It  may  here  be  remarked  that  though  Lathrop  swears  that 
he  himself  paid  all  the  taxes  upon  the  property  with  his  own 
money,  it  appears  that  in  fact  he  did  not  do  so.  He  is  able 
to  produce  but  a  single  receipt,  and  that  is  for  the  taxes  of 
1866,  which  were  not  paid  until  1868.  The  property  was 
sold  for  the  taxes  of  the  years  1856,  1857,  1858,  1859,  1860, 
1862,  1863  and  1865,  and  redeemed  by  the  Battles,  or  one 
of  them.  The  Battles  appear  to  have  paid  the  taxes  for  1867, 
1868  and  1869.  Lathrop  admits  that  he  never  paid  any  of 
the  water  rents,  and  assigns  as  his  reason  want  of  money. 
The  evidence  of  the  alleged  agreement  to  redeem  depends 
entirely  on  the  testimony  of  Lathrop.  .His  wife  knows 
nothing  about  it.  She,  indeed,  knows  but  little  about  the 
subject  of  the  controversy.     She  says  she  forgets  whetlier 
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«he  knew  or  did  not  know,  at  the  time  when  it  was  given, 
that  Bishop  made  the  deed  to  the  Battles,  her  brothers ;  that 
she  never  bothered  her  head  about  it;  that  Lathrop  told  her 
he  was  going  to  make  a  deed,  but  she  never  bothered  her- 
self about  the  business ;  that  her  husband  always  transacted 
her  business,  and  was  her  agent  in  everything,  and  that  he 
bargained  for  the  lot  when  it  was  bought.  She  cannot  tell 
tow  much  she  borrowed  from  Bishop.  She  says  she  does 
not  know  what  the  house  cost,  nor  how  much  the  Bat- 
ties  advanced  to  her  husband,  nor  how  much  they  lent  or 
advanced  to  her,  nor  for  what  purposes  the  money  was 
advanced. 

The  ao-reement  to  redeem,  on  which  the  claim  of  Mrs. 
Lathrop  rests,  being  sworn  to  by  Lathrop  alone,  and  denied 
by  Batty,  the  fact  that  the  consideration  expressed  in  the 
deed  is  $3,060  may  be  adverted  to,  and  also  the  fact  that  in 
1865  the  Battles  were  permitted  by  the  Lathrops  to  sell  and 
convey  as  their  own  property  part  of  the  lot  conveyed  to 
the  Battles  by  Bishop.  It  may  also  be  remarked  that 
neither  party  kept  any  account  in  reference  to  the  property. 
There  seems  to  be  great  reason  to  believe  that,  admitting 
the  claim  made  by  the  Lathrops,  that  the  deed  to  the  Battles 
was  merely  conditional,  recourse  was  had  to  absolute  deeds 
to  Bishop  and  the  Battles,  instead  of  mortgages,  with  a  view 
to  screening  the  property  from  Lathrop's  creditors,  and 
with  the  design  of  thus  concealing  what  they  now  insist 
was  the  true  ownership  of  the  property,  and  so  misleading 
the  public. 

The  principle  (that  the  possession  of  land  is  notice  to 
others  of  the  possessor's  title)  which  the  Lathrops  invoke, 
is  intended  for  a  shield  to  protect  the  equitable  rights  of 
those  who  are  entitled  to  the  consideration  of  equity.  It 
will  not  be  available  as  a  cover  of  fraud;  nor  will  it  be 
applied  against  equity.  Said  the  court  in  Cook  v.  Travis^  22 
Barb.  338,  359  :  "  It  is  a  general  rule  that  the  possession  of 
land  is  notice  to  others  of  the  possessor's  title.  But  it  is 
not  universally  true;  it'is  merely  an  inference;  it  may  arise 
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in  some  cases,  it  may  be  repelled  in  others,  and  in  others  it 
may  be  restricted  to  some  particular  claim.  The  rule,  like 
all  rules  of  circumstantial  evidence,  must  be  governed  by 
the  particular  circumstances  of  each  case,  and  have  a 
reasonable  operation."  In  the  same  case,  on  appeal  (20' 
iV.  Y.  400,  402),  the  court  enunciated  the  doctrine  as  fol- 
lows :  "  It  is  quite  true,  generally,  that  the  law  regards  the 
actual  occupancy  of  land  as  equivalent  to  notice,  to  all  per- 
sons dealing  with  the  title,  of  the  claim  of  the  occupant. 
But  this  is  not  an  absolute  proposition  which  is  to  be  taken 
as  true  in  all  possible  relations.  The  circumstances  known 
may  be  such  that  the  occupancy  will  not  suggest  to  a  pur- 
chaser an  inquiry  into  the  title  or  claim  under  which  it  may 
be  held;  and  when  the  inquiry  may  be  omitted  in  good 
faith  and  in  the  exercise  of  ordinary  prudence,  no  one  is 
bound  to  make  it.  Possession  out  of  the  vendor  and 
actually  in  another  person,  only  suggests  an  inquiry  into  the 
claim  of  the  latter.  Ordinarily,  that  inquiry  should  be 
made,  because  it  evinces  bad  faith  or  gross  neglect  not 
to  make  it.  But  the  question  in  such  cases  is  one  of  actual 
notice,  and  such  notice  will  be  imputed  to  a  purchaser  only 
where  it  is  a  reasonable  and  just  inference  from  the  visible- 
facts.  He  cannot  willfully  close  his  eyes  and  then  allege 
good  faith ;  nor  can  he  pause  in  the  examination  where  the 
facts  made  known  to  him  plainly  suggest  a  further  inquiry 
to  be  pursued." 

In  Williamson  v.  Brown,  15  N.  Y.  354,  362,  the  doctrine  is 
thus  laid  down  :  "  Where  a  purchaser  has  knowledge  of  any 
fact  sufficient  to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  is  about  to  pur- 
chase, he  is  presumed  either  to  have  made  the  inquiry  and 
ascertained  the  extent  of  such  prior  right,  or  to  have  been 
guilty  of  a  degree  of  negligence  equally  fatal  to  his  claim 
to  be  considered  as  a  bona  fide  purchaser.  This  presump- 
tion, however,  is  a  mere  inference  of  fact,  and  may  be 
repelled  by  proof  that  the  purchaser  failed  to  discover  the 
prior  right." 
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In  Fassett  v.  Smith,  23  iV.  F.  252,  it  was  held  that  the  pos- 
session by  a  husband  of  his  wife's  real  estate  is  to  be  taken 
as  her  possession,  so  as  not  to  put  a  purchaser  on  inquiry  as 
to  the  rights  of  a  third  person,  of  whom  the  husband,  to 
cover  his  own  fraud,  took  a  lease,  unknown  to  the  pur- 
chaser. 

A  vendor  who,  after  conveyance  of  land,  remains  in 
possession,  will  not  be  protected  by  his  possession  in  a 
secret  trust  existing  in  his  favor  in  the  property  in  the  hands 
of  the  grantee ;  for,  by-  his  deed,  he  has  declared  to  the 
public  that  he  has  no  right  to  the  possession.  Van  Keuren 
V.  Central  B.  R.  Co.  of  N.  J.,  9  Vr.  165;  New  York  Life  Ins. 
Co.  V.  Cutler,  3  Sandf  Ch.  176 ;  Newhall  v.  Pierce,  5  Pick.  450; 
Scott  Y.  Gallagher,  14  Serg.  ^  R.  333;  McCalloh  v.  Cowher,  5 
Watts  ^  S.  427.  So,  too,  one  who  gives  out  to  the  public, 
for  purposes  of  concealment  of  his  interest  in  the  land,  that 
another  person  is  the  absolute,  unconditional  owner  of  it,  in 
order  that  it  may  be  believed  that  he  himself  has  no  title 
or  interest  therein,  will  be  held,  in  equity,  to  the  conse- 
quences of  his  action  as  against  innocent  purchasers  for 
value. 

In  this  case,  the  deed  to  Bishop  and  the  deed  to  the 
Battles,  were  recorded  when  the  first  mortgage  to  the  com- 
plainants was  given.  It  is  clear,  from  the  testimony  of  the 
Lathrops  themselves,  that  they  knew  of  the  existence  of 
that  mortgage  as  early  as  about  the  month  of  October,  1866. 
Lathrop,  speaking  of  a  conversation  which,  he  says,  took 
place  about" April,  1867,  testifies  on  the  subject  as  follows : 
^'  I  said  (to  "William  Batty),  '  you  have  a  mortgage  to  the 
savings  bank  for  the  $1,100  which  you  paid  out  to  Bishop 
and  Coles.'  He  said,  '  yes.'  I  can't  tell  where  I  heard  it 
from;  I  don't  know  but  he  told  me  himself;  I  know  I 
asked  him  about  it  at  that  time."  And,  again,  he  says  that 
John  Batty's  wife  told  his  wife  of  the  giving  of  the  mort- 
gage, as  long  as  six  months,  he  thinks,  before  that  conver- 
sation. Mrs.  Lathrop  testifies  that  she  knew  that  her 
brothers  gave  a  mortgage  of  $1,000  to  the  Groton  Savings 
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Bank,  but  cannot  remember  whether  she  knew  that  it  waa 
to  be  given  before  it  was  given ;  that  she  learned  it  from 
her  husband. 

The  Lathrops  did  not,  however,  give  any  notice  to  the 
complainants  that  the  Battles  had  no  right  to  give  the  mort- 
gage, nor  that  it  was  in  derogation  of  the  rights  of  Mrs. 
Lathrop.  Lathrop  says  the  reason  was,  he  did  not  know  it 
was  his  duty  to  do  so.  Had  he  informed  them  of  his  wife's 
claim  ui)on  the  property,  they  might  have  recovered  the 
money,  for  the  bond  was  due,  and  the  Battles,  according  to 
Lathrop's  testimony,  were  men  of  property.  He  says  he 
"  understood  that  they  were  well  off;  that  they  owned  a 
good  deal  of  shipping,  steamboats,  &c."  Besides,  when  the 
Lathrops  first  heard  of  the  mortgage,  only  one  of  the  two- 
houses  had  been  sold,  and  it  was  not  until  about  five  months 
afterwards  that  the  other  was  sold.  It  was  sold  to  Mueller,^ 
for  $6,660.  Not  only  was  the  title  to  that  property  m 
"William  Batty,  by  conveyance  from  the  Lathrops  to  him 
and  his  brother,  and  release  from  the  latter  to  him,  but  he 
had  sufiicient  beneficial  interest  in  it  to  have  secured  the 
complainants  from  loss  on  their  $1,000  mortgage.  Had  they 
been  notified,  the  complainants  would  not  have  made  a  fur- 
ther loan  to  William  Batty  on  the  security  of  the  property. 

The  second  mortgage,  which  was  for  $2,500,  was  not 
taken  until  1869.  Under  the  circumstances,  it  was  the 
duty  of  the  Lathrops  to  notify  the  complainants  of  their 
claim,  after  it  had  come  to  their  knowledge  that  a  mortgage 
had  been  given  to  them  by  the  Battles  upon  the  property. 
They,  according  to  their  own  statement,  had  given  to  the 
Battles  the  means  of  deceiving  the  complainants,  by  pro- 
fessing to  be  the  absolute,  unconditional  owners  of  the 
property.  They  kept  silent  as  to  their  claim  when  they 
should  have  spoken ;  equity  will  not  hear  them  when  they 
assert  it  now  against  those  whom  their  silence  has  misled. 

Not  only  did  they  not  notify  the  complainants^  but  they 
did  not  even  protest  to  the  Battles,  or  either  of  them^ 
against  their  action  in  giving  the  mortgage,  nor  expostulate 
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with  them  on  that  account,  but,  on  the  other  hand,  they 
acquiesced.  And  again,  although,  in  April,  1867,  Lathrop, 
as  he  testifies,  in  vain  endeavored  to  obtain  an  account 
from  and  settlement  with  William  Batty,  who  was  then,  as 
Lathrop  insisted,  overpaid,  yet  it  was  not  until  1875,  eight 
years  afterwards,  that  he  filed  a  bill  in  this  court  to  obtain  a 
reconveyance  of  the  mortgaged  premises.  For  all  that  time 
(and  within  it  the  complainant's  second  mortgage  was  taken) 
he  permitted  William  Batty  to  remain  the  absolute  and 
unconditional  owner  of  record  of  the  mortgaged  premises; 
80  continuing  his  power  to  obtain  loans,  on  the  security  of 
the  property,  from  unsuspecting  lenders. 

The  Lathrops,  for  purposes  of  their  own,  clothed  the 
Batties  with  the  garb  of  absolute,  unconditional  ownership, 
and,  as  between  them  and  an  innocent  party  induced  to  act 
on  this  representation,  the  loss  occasioned  thereby  must, 
under  the -circumstances,  fall  on  them.  There  will  be  a 
decree  for  the  complainants  for  the  amount  of  both  mort- 
gages and  the  interest  thereon. 


The  Lehigh  Valley  Railroad  Company 

V. 

Henry  McFarlan  and  others. 

).  A  bill  of  peace  can  only  be  maintained  after  the  complainant  has 
satisfactorily  established  his  right  at  law,  or  where  the  persons  who 
controvert  it  are  so  numerous  as  to  render  the  intervention  of  this 
court  necessary  to  save  multiplicity  of  suits. 

2.  Where. several  plaintiffs  bring  different  suits  at  law  against  one 
defendant,  some  for  diminishing  their  supply  of  water,  and  another  for 
backing  water  on  his  mill-wheel,  no  ground  for  interference  to  prevent 
multiplicity  of  suits  is  shown,  although  the  alleged  injuries  are  done  in 
the  use  by  the  defendant  of  one  stream. 


136  CASES  m  CHANCERY.  [30  Eq. 

Lehigh  Valley  R.  R.  Co.  v.  McFarlan. 

Bill  for  relief.  On  motion  on  behalf  of  all  the  defend- 
ants to  dissolve  the  injunction ;  on  McFarlan's  part,  on  bill 
and  affidavits  and  answer,  and  on  the  part  of  the  other 
defendants,  on  the  bill,  and  annexed  affidavits.  Also,  on 
general  demurrer  by  all  of  the  defendants,  except  McFarlan. 

Mr.  H.  C.  Pitney  and  Mr.  K  D.  Halsey,  for  defendants. 

Mr.  T.  N.  Mc  Garter  and  Mr.  F.  T.  Frelinghuysen,  for 
complainants. 

The  Chancellor. 

This  is  a  bill  of  peace.  The  complainants  are  the  lessees 
of  the  Morris  Canal  and  Banking  Company,  and  as  such 
have,  since  1871,  operated  the  canal  and  other  works  of  that 
company.  The  canal  crosses  the  Rockaway  river  at  Dover, 
and  is  so  constructed  that  for  a  short  distance  the  river  is 
used  as  a  part  of  it.  In  order  to  secure  sufficient  water  in 
the  river,  at  that  point,  to  float  the  boats  at  all  times  during 
the  season  of  navigation,  a  dam  was  built  across  the  river. 
At  the  junction  of  the  canal  with  the  river,  on  the  east  side 
of  the  latter,  there  is  what  is  called  a  guard-lock,  placed 
there  to  prevent  the  water  of  the  river,  when  at  unusual 
height,  from  flowing  into  the  canal  below  the  river  on  the 
east,  but  serving  no  other  purpose.  It  is  usually  left  open. 
The  defendant  McFarlan  is  the  owner  of  a  rolling-mill  at 
Dover,  on  the  river  above  the  dam.  The  defendants,  the 
Halseys  and  Beach,  are  owners  of  land  on  the  river  at  Rock- 
away,  below  Dover,  on  which  there  is,  in  the  river,  a  nat- 
ural fall,  furnishing  water-power  by  which  the  machinery 
of  a  grist-mill  and  a  saw-mill,  and  the  machinery  of  an  iron 
forge  or  blooraery  on  their  land,  are  driven.  The  defendant, 
Van  Winkle,  is  their  lessee  of  the  mills,  and  Hoagland  their 
lessee  of  the  forge. 

The  complainants  have  been  prosecuted  in  the  supreme 
court  of  this  state  for  damages,  in  several  ac-tions  which  are 
still  pending.     Three  of  them  were  brought  by  McFarlan. 
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In  the  first  no  declaration  was  filed.  The  other  two  were 
brought  to  recover  damages  for  unlawful  flowage  of  his 
land,  resulting  from  the  maintenance  at  an  unlawful  height 
(as  he  alleges),  by  the  complainants,  of  the  before-nientioned 
dam ;  two  others  of  the  suits  were  brought  by  the  Halseys 
(in  which  designation  Susan  E.  Beach  is  included),  for  dam- 
ages to  them  as  owners,  for  the  diversion  of  water  from  their 
before-mentioned  land ;  two  others  of  the  suits  were  brought 
by  the  defendant,  Van  Winkle,  for  damages  to  him  as  ten- 
ant of  the  grist-mill  and  saw-mill,  for  the  diversion  of  the 
water,  and  two  others  by  Hoagland,  as  tenant  of  the  forge 
or  bloomery,  for  damages  for  injury  thereto  from  the  same 
cause.  Of  the  suits  brought  by  McFarlan,  the  first  was 
begun  September  21st,  1876.  The  damages  therein  were 
laid  at  $10,000.  As  before  stated,  no  declaration  has  been 
filed  in  it,  and  it  is  still  pending.  The  second  was  brought 
December  3t)th,  1876.  The  declaration  therein  is  for  dam- 
ages for  the  unlawful  backing  of  the  water  of  the  river  on 
his  land,  to  the  damage  of  his  rolling-mill  thereon,  from 
April  1st,  1872;  the  backing  being  occasioned,  as  alleged 
in  one  count,  by  the  increasing  of  the  height  of  the  dam, 
and,  in  the  other  count,  by  continuing  the  dam  at  an  unlaw- 
ful height.  The  damages  were  laid  in  that  suit  at  |10,000. 
The  complainants,  after  filing  the  plea  of  the  general  issue 
to  the  declaration,  removed  the  suit  (they  being  a  corpora- 
tion under  the  laws  of,  and  located  in,  the  state  of  Pennsyl- 
vania) by  petition  to  the  circuit  court  of  the  United  States 
for  the  district  of  New  Jersey,  and  it  has  been  no  further 
proceeded  in  since  that  time.  The  third  was  brought  after 
the  removal  of  the  second,  and  on  September  22d,  1877, 
for  the  recovery  of  damages  for  the  like  grievances  from 
the  date  of  the  second  suit,  December  80th,  1876.  The 
damages  were  laid  at  |490.  The  complainants  filed  the  plea 
of  the  general  issue  therein,  and  notice  was  given  that  the 
cause  would  be  brought  on  for  trial  before  the  Morris  cir- 
cuit court,  to  be  held  on  the   third  Tuesday  of  January, 
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1878,  but  further  proceedings  therein  were  stayed  by  the 
injunction  in  this  cause. 

Of  the  suits  brought  by  the  Halseys,  the  first  was  begun 
on  the  22d  of  September,  1876,  and  the  first  of  those 
brought  by  Van  Winkle  and  Hoagland,  respectively,  were 
commenced  on  the  same  day.  All  of  those  three  suits  were 
removed  into  the  federal  court,  and  since  then  have  been 
no  further  proceeded  in.  Three  other  suits,  brought  by  the 
Halseys,  Van  Winkle  and  Hoagland,  respectively,  were 
begun  on  the  22d  of  September,  1877,  for  the  like  grievance 
(the  diversion  of  the  water)  as  their  former  suits,  but  the 
time  of  the  alleged  injury  in  those  cases  was  from  the  22d 
of  September,  1876,  and  the  damages  were  laid,  in  each 
case,  at  $490.  In  those  suits  the  complainants  filed  a  plea 
of  the  general  issue,  and  the  causes  were  noticed  for  trial, 
but  all  further  proceedings  were  stayed  by  the  injunction. 

The  complainants,  by  their  bill,  present  three  reasons 
specially  applicable  to  the  litigation  which  has  been  begun 
by  McFarlan,  why  that  litigation  should  be  drawn  into 
equity.  The  first  is  that  the  dam  was  originally  built  on 
land  which,  theretofore,  had  belonged  to  Henry  McFarlan, 
the  elder,  and  which  the  Morris  Canal  and  Banking  Com- 
pany acquired  of  him  for  the  purpose  of  building  and 
maintaining  the  dam  there,  and  that  the  dam  was  originally 
erected,  not  only  with  the  consent  of  Henry  McFarlan,  Sr., 
and  by  his  permission  and  license,  but  with  his  aid ;  they 
alleging  that  it  was  built  at  the  joint  expense  of  him  and 
the  canal  company.  The  second  is  that  the  defendant, 
McFarlan,  was,  from  1829  to  1888,  and  from  1844  to  1859, 
excepting  the  year  1848,  a  director  of  the  canal  company, 
and  while  he  was  director  attended  the  meetings  of  the 
board,  and  resided  at  Dover,  and  was  fully  cognizant  of  the 
affairs  of  the  company,  the  use  made  by  them  of  the  dam 
and  of  the  flash-boards  of  which  he  now  complains,  and 
also  knew  of  and  participated  in  the  transactions  of  the 
company  in  deepening  and  widening  the  canal,  and  recon- 
structing  the   locks   and   planes   thereof  to   accommodate  _ 
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boats  of  a  larger  size  than  the  canal  had  theretofore  been 
capable  of  accommodating ;  that  that  work  was  done  at  a 
great  expense,  and  would  be  useless  without  the  dam  and 
flash-boards  to  raise  the  water;  that  he  never,  while  he  was 
a  director,  made  known  to  the  company  that  their  use  of 
the  dam  and  flash-boards  was  an  infringement  on  his  rights, 
or  that  he  ever  intended  to  question  their  right  to  use  them, 
and  that  he  has  for  thirty  years  permitted  them  to  continue 
the  use  of  the  dam  and  flash-boards  at  their  free  will  and 
pleasure,  without  interruption  or  hindrance. 

As  to  the  litigation  by  the  Halseys  and  the  tenants  of  their 
property,  a  single  consideration,  as  peculiarly  applicable 
thereto,  is  presented  by  the  bill,  and  that  is  that  the  canal 
company,  after  the  enlargement  of  their  canal,  in  1845,  set- 
tled with  and  paid  Joseph  and  John  D.  Jackson,  who  were 
then  the  owners  of  the  property,  or  one  of  them,  in  full  for 
all  darr^ageff  which  might  be  sustained  by  them,  or  either  of 
them,  by  reason  of  the  supposed  decrease  of  the  waters  of  the 
Rockaway  river  at  the  mills  and  bloomery,  by  means  of  the 
dam  and  flash-boards,  and  received  from  the  Jacksons  a  grant- 
in  fee,  in  the  nature  of  a  perpetual  license,  to  maintain  the 
dam  an^  flash-boards,  and  that  the  license  or  grant  has, 
through  lapse  of  time,  been  lost;  and  that  the  Halseys  are 
the  children  and  heirs  at  law  of  a  daughter  of  Joseph  Jack- 
son, and  hold  their  present  title  and  claim  to  the  lands 
under  him. 

The  bill  presents  another  consideration  applicable  to  the 
litigation  of  all  the  defendants,  viz.  :  that  the  complainants 
ought  in  equity  to  be  protected  against  these  numerous  suits. 
The  considerations  which  are  presented  as  peculiarly  appli- 
cable to  the  litigation  by  McFarlan,  were  both  appropriate  to 
the  case  of  the  complainants  in  the  suit  brought  by  them 
against  him  and  others  in  this  court,  to  restrain  him  and  them 
from  removing  the  flash-boards,  and  which  has  recently,  on 
final  hearing,  terminated  in  favor  of  the  defendants.  Lehigh 
Valley  R.  R.  Co.  v.  McFarlan,  3  Stew.  180.  In  that  case 
this  court  adjudged,  on  final  hearing  of  the  cause,  after  full 
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opportunities  to  the  parties  to  litigate  the  questions  involved 
in  the  suit,  not  only  that  the  complainants  had  no  right  to 
maintain  the  flash-boards  on  the  dam,  but  that  McFarlan 
vehemently  protested  against  the  use  of  them  as  long  ago 
as  1857.  The  vice-chancellor,  before  whom  the  cause  was 
tried,  says  in  his  opinion,  that  the  evidence  shows  conclu- 
sively that  from  1857  to  the  commencement  of  that  suit, 
which  was  in  1875,  McFarlan  had  constantly  disputed  the 
right  claimed  by  the  complainants,  and  had  forbidden  them 
to  exercise  it ;  that  the  supervisor,  Groff,  testified  that  the 
boards  were  frequently,  during  that  period,  put  on  in 
defiance  of  McFarlan's  protests ;  that  in  protesting  the  latter 
said,  "You  have  no  right  to  put  them  on,  and  the  day  is 
coming  when  you  shall  not  do  it;"  and  the  vice-chancellor 
adds  that  it  is  undeniable  that  the  right  was  exercised  in 
defiance  of  resistance,  so  far  as  resistance  could  be  made  by 
words,  and  in  spite  of  a  threat  that,  if  it  was  persisted  in, 
resort  would  be  had  to  more  efiicacious  means  of  protection. 
He  further  says  that  it  was  insisted,  on  the  argument,  that, 
independent  of  any  question  of  legal  right,  the  acts  and  omis- 
sions of  McFarlan  estopped  him  from  denying  the  complain- 
ant's right ;  that  it  was  claimed  that  the  proofs  showed  that  he 
stood  by  passively  for  a  long  time  and  permitted  the  canal 
company  to  expend  large  sums  of  money  in  deepening  the 
canal  and  enlarging  the  boats,  under  the  belief  that  they  had 
an  easement  in  his  lands ;  and  also  that  he,  as  a  director  of 
the  canal  company,  joined  in  the  execution  of  the  lease 
from  that  company  to  the  complainants  ;  but  he  says  that  in 
his  view  neither  fact  was  established  by  the  evidence,  and 
that  he  regards  it  as  entirely  clear  that  the  canal  company 
were  not  misled  by  anything  which  McFarlan  said  or  did, 
and  that  the  latter  constantly  resisted  the  right  which  the 
complainants  in  that  cause  asserted,  and  compelled  the  canal 
company  to  exercise  it  in  strife.  It  may  be  added  that  the 
verification  of  the  bill  in  the  case  under  consideration  estab- 
lishes nothing  on  this  subject  of  equitable  "estoppel,  on  the 
ground  that  McFarlan  was  a  director  when  the  improve- 
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meats  before  referred  to  were  made,  except  the  fact  that  it 
appears  from  the  records  and  minutes  of  the  canal  company 
that  he  was  a  director  during  the  time  stated  in  the  bill. 
McFarlan,  in  his  answer,  denies  that  those  improvements 
depend  at  all  for  their  usefulness  upon  the  use  of  the  flash- 
boards,  and  says  that  he  never,  until  after  he  ceased  to  be  a 
director,  knew  or  supposed  that  the  depth  of  water  in  the 
four-mile  level  east  of  Dover  depended  on  the  height  of  the 
dam  or  the  use  of  the  flash-boards,  or  that  flash-boards  w^ere 
used  to  keep  the  water  up  to  navigable  height.  On  this 
point  it  may  be  further  said  that  the  bill,  while  it  sets  up  a 
parol  license  against  McFarlan,  makes  no  offer  of  compen- 
sation. As  to  the  other  consideration,  referring  to  the 
original  building  of  the  dam,  that  relates  to  the  original  dam 
itself,  of  which  no  complaint  is.  made,  and  not  to  the  flash- 
boards;  and,  moreover,  that  consideration  is  available  as  a 
defence  at  law. 

But  it  is  enough  to  say,  in  reference  to  the  relief  claimed 
against  McFarlan  in  particular,  that  the  court  has  already, 
in  a  suit  brought  by  the  complainants  against  him  in  respect 
to  the  flash-b.oards,  adjudged  that  the  complainants  have  no 
right  to  maintain  those  boards  on  the  dam,  and  the  injunc- 
tion restraining  him  from  removing  them  has  been  dissolved. 
It  cannot  reasonably  be  expected  that  it  will  now  restrain 
him  from  pursuing  his  claim  for  the  recovery,  by  legal  pro- 
ceedings, of  damages  for  the  injury  which  he  may  have  sus- 
tained by  the  unlawful  placing  of  those  boards  upon  the 
dam. 

The  consideration  presented  as  specially  applicable  to  the 
other  defendants,  the  defence  of  a  grant  which  is  lost,  is 
available  at  law. 

But  it  is  urged  that  this  court  will  interfere  to  save  the 
complainants  from  the  trouble,  vexation  and  expense  of  a 
multiplicity  of  suits,  and  it  is,  in  this  connection,  suggested 
that  the  complainants  are  operating,  for  the  public  benefit, 
a  large  and  important  work,  a  great  line  of  artificial  naviga- 
tion ;  and  that  they  should  be  protected  by  equity  against 
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unnecessary  litigation  in  respect  to  the  consequences  or 
effects  of  their  works  on  the  property  of  others.  It  is  urged, 
also,  that  the  injuries  of  which  McFarlan,  on  the  one  hand, 
and  the  Halseys  and  their  tenants,  on  the  other,  complain, 
though  apparently  different,  have  their  origin,  if  they  exist 
at  all,  in  the  same  cause,  the  dam  and  flash-boards ;  and 
that,  inasmuch  as  others  owning  or  possessing  lands  on  the 
banks  of  the  Rockaway,  may  make  like  complaint  and  bring 
suit  against  the  complainants  at  law  for  the  same  cause,  it 
is  equitable  that  this  court  should,  itself,  determine  once  for 
all  as  to  the  lawfulness  of  the  structure  of  the  effects  of  which 
the  complaint  is  made.  But  it  is  by  no  means  clear,  to  say 
the  least  of  it,  that  the  cause  of  complaint  is  the  same  in  all 
of  the  existing  suits.  It  is  by  no  means  clear  that  the  diver- 
sion of  water,  of  which  the  Halseys  and  their  tenants  com- 
plairl,  is  due  to  the  dam  and  flash-boards.  They  do  not 
complain  of  the  dam,  but  allege  that  the  complainants  have, 
by  means  of  their  canal,  diminished  the  water  supply  to 
which  they  are  by  law  entitled  for  their  mills  and  bloomery. 
McFarlan  complains  of  the  flowing  which  the  unlawful 
height  to  which  the  complainants  raise  the  water,  by  the 
dam,  occasions;  but  he  makes  no  complaint  of  diversion. 
If  the  flash-boards  were  removed,  and  the  dam  were  to  stand 
only  at  the  height  which  McFarlan  regards  as  lawful,  it  does 
not  appear  that  that  would  prevent  the  diversion  of  which 
the  other  defendants  complain.  On  the  other  hand,  if  the 
complainants  should  cease  to  divert  the  water  and  leave 
the  dam  at  an  unlawful  height,  they  would  still  flow  McFar- 
lan's  land. 

The  case  is  not  one  where  many  claim  the  same  right 
against  one,  or  where  one  defends  the  same  right  against 
many.  The  rights  are  different.  If  the  complainants,  in 
the  construction  or  operation  of  their  works,  do  injury  to 
persons  or  property,  they  must  answer  for  it,  as  others  are 
compelled  to  do.  If,  in  so  answering  for  an  injury,  it  appears 
that  they  are  harassed  with  unnecessary  suits,  this  court  is 
open  for  their  relief,  to  protect  them  against  the  vexatious 
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litigation.  iN'ow,  however,  on  the  one  hand,  is  McFarlan 
with  his  suits  for  his  special  injury,  and,  on  the  other,  are 
the  Halseys  and  their  tenants,  with  theirs,  for  their  particu- 
lar injury — and  that  is  all.  To  entitle  a  party  to  a  bill  of 
peace,  it  must  be  clear  that  there  is  a  right  claimed  which 
affects  many  persons,  and  that  a  suitable  number  of  parties 
in  interest  are  brought  before  the  court ;  for,  if  the  right  is 
disputed  between  two  persons  only,  not  for  themselves  and 
all  others  in  interest,  but  for  themselves  alone,  the  bill  will 
be  dismissed,  for  it  cannot  then  include  any  persons  but  the 
very  defendants.  Story's  JEq.  Juris.  §  857.  Said  Chancellor 
Kent,  in  Eldridge  v.  Hill,  2  Johns.  Ch.  281 :  "  A  bill  of  peace 
enjoining  litigation  at  law  seems  to  have  been  allowed  only 
in  one  of  these  two  cases :  Either  where  the  plaintiff  has 
already  satisfactorily  established  his  right  at  law,  or  where 
the  persons' who  controvert  it  are  so  numerous  as  to  render 
an  issue,  under  the  direction  of  this  court,  indispensable,  to 
embrace  all  the  parties  concerned,  and  to  save  multiplicity 
of  suits.  In  the  case  in  Atkyns  ( Tenham  v.  Herbert,  2  Atk.  483), 
Lord  Hardwicke  refused  to  interfere  between  two  individ- 
uals until  the  right  was  first  tried  at  law.  In  the  present  case 
there  has  been  but  one  trial  at  law,  and  that  one  was  declared 
against  the  plaintiff.  The  controversy  is  between  him  and  a 
single  individual,  and  is  pending  for  decision  in  the  supreme 
court.  If  the  defendant  Hill  continues  to  harass  him  with 
fresh  suits  at  law,  it  is  because  a  new  cause  of  action  (as  he 
alleges)  continues  to  arise  daily  by  the  continuation  of  the 
nuisance.  No  case  goes  so  far  as  to  stop  these  cont'nued 
suits  between  two  single  individuals  so  long  as  the  alleged 
cause  of  action  is  continued,  and  there  has  been  i^iO  final  or 
satisfactory  trial  and  decision  at  law  upon  the  merits."  See, 
also,  Thompson  v.  Migle,  3  Gr.  Ch.  271,  277. 

In  the  case  before  me,  the  bill  makes  no  reference  to  any 
other  person  or  persons  than  the  defendants,  who  call,  or  who 
will  be  likely  to  call,  in  question  the  same  rights  which  the 
defendants  contest  in  the  suits  at  law.  See  Willis's  Eq. 
PL  277.     For  aught  'that  appears  in  the  bill,  these  defend- 
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ants  are  the  only  persons  who  have  sued,  or  are  likely  to 
sue,  the  complainants  at  law.  The  gravamen  of  the  complaint 
of  the  bill  is,  the  particular  suits  therein  stated,  brought 
by  the  defendants.      The  language  of  the  bill  is : 

"  And  your  orator  shows  and  charges  the  truth  to  be,  that  the  object 
of  the  said  eight  suits  at  law,  now  pending  against  your  orator  in  said 
supreme  court,  is,  to  impeach,  controvert  and  call  in  question  the  right 
of  your  orator  to  maintain  and  use  said  dam  at  Dover,  which  is  already 
in  controversy  in  this  court,  between  your  orator  and  said  Henry 
McFarlan,  as  hereinabove  set  forth  [referring  to  the  before-mentioned 
suit  for  injunction,  recently  decided],  and  that  your  orator,  in  defend- 
ing said  several  suits  in  a  court  of  law,  will  be  required  to  maintain 
and  establish  the  same  right  in  each  of  said  eight  cases,  and  that 
thereby  your  orator  will  be  subjected  to  great  and  useless  expense,  and 
that,  to  prevent  said  useless  and  vexatious  litigation  and  such  a  multi- 
jDlicity  of  suits,  your  orator  is  entitled  to  the  intervention  and  aid  of 
this  honorable  court." 

It  appears,  from  the  bill,  that  the  fact  that  there  are  eight 
suits  at  law,  instead  of  four  only  (one  by  McFarlan,  one  by 
the  Halseys,  and  one  by  each  of  their  two  tenants),  is  due  to 
the  fact  that  the  complainants,  in  the  exercise  of  w^hat  they 
claim  to  be  their  right,  removed  four  of  the  suits  at  law  into 
the  federal  court.  Perhaps,  if  that  removal  had  not  taken 
place,  the  four  would  have  been  the  only  suits  brought  until 
the  questions  raised  therein  should  have  been  determined  at 
law.  That  they  have  not  been  pursued,  is  probably  owing 
to  the  fact  that  they  were  removed.  One  set  of  the  suits 
may  perhaps  be  regarded  as  mere  skirmishing  for  position. 
But,  however  that  may  be,  the  suits  of  each  party  were 
brought  for  damages  for  different  periods  of  time. 

This  court  would  (it  should  be  added),  on  application  of 
the  complainants,  protect  them  against  being  required  to 
defend  themselves  on  the  same  claim  of  right  in  all  the 
suits  brought  by  each  party,  and  would  direct  that  one  of 
the  suits  brought  by  McFarlan,  the  Halseys  and  Van 
Winkle  and  Hoagland,  respectively,  be  brought  to  trial,  and 
that  the  other  suits,  brought  by  the  same  parties  for  the 
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like  injury,  from  the  same  cause,  stand  until  the  result  of 
that  one  is  known. 

The  injunction  must  be  dissolved.  From  what  has  been 
already  said,  it  follows  that  the  bill  has  no  equity,  and  is, 
besides,  multifarious. 

The  demurrer  will  be  allowed. 


The  Lehigh  Valley  Railroad  Company 
The  Society  for  Establishing  Useful  Manufactures. 

Equity  has  jurisdiction  (and  for  that  purpose  may  enjoin  the  further 
prosecution  of  suits  at  law)  in  a  case  which  involves  the  relative  rights, 
under  their  charters,  of  two  corporations  to  the  use  of  the  waters  of 
the  same  stream  or  streams;  and  such  jurisdiction  exists  on  the 
ground  of  both  public  and  private  necessity.  In  such  cases,  equity  is 
not  only  the  appropriate  forum,  but  the  only  one  where  adequate 
relief  in  the  premises  can  be  administered. 


Bill  for  relief.     On  motion  to  dissolve  injunction^  on  bill, 
answer  and. affidavits  annexed  to  each. 


Note. — The  reporter  is  indebted  to  the  courtesy  of  H.  C.  Pitney, 
esq.,  for  a  pamphlet  copy  of  the  following  opinion  of  Chancellor  Isaac  H. 
Williamson,  which  completes  to  the  present  time  the  legal  history  of  this 
celebrated  case.  No  apology  for  its  insertion  here  is  deemed  necessary, 
since  it  has  become  so  scarce  as  to  be  virtually  inaccessible  to  the 
profession  and  public : 

In  Chancery,  New  Jersey. 

Between  the  Society  for  Establishing  Useful  Manu-  '\ 
factures  and  others,  complainants, 

and  \  On  Bill  for  Injunction. 

The  Morris  Canal  and  Banking  Company,  defend-  \ 
ants.  J 

This  bill  was  filed  by  the  complainants  for  the  purpose  of  establish- 
ing their  right  to  all  the  water  of  the  Passaic  river  at  Paterson,  and  to 
restrain  the  defendants  and  their  agents  from  diverting,  in  anywise, 
10 
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Mr.  H,  C.  Pitney  and  3Ir.  J.  D.  Bedle,  for  the  motiou. 

31r.  T.  N.  Mc Carter,  Mr.  A.  B.  Woodruff  and  Mr.  F.  T. 
Frelinghuysen,  contra. 

The  Chancellor. 

The  complainants,  the  Lehigh  Valley  Railroad  Company, 
are,  under  lease  from  the  Morris  Canal  and  Banking  Com- 
pany, the  proprietors  of  a  line  of  canal,  of  about  one  hundred 
miles  in  length,  from  the  Delaware  to  the  Hudson.  The 
defendants,  the  Society  for  Establishing  Useful  Manufac- 
tures, were  incorporated  in  1791.  The  charter  of  the  canal 
company  was  granted  in  1824.  At  and  prior  to  the  latter 
date,  the  society  claimed  to  be  entitled,  as  riparian  owners, 
to  all  the  waters  of  the  Passaic  river  at  the  great  falls  at 
Paterson,  and  they  then,  as  they  have  ever  since,  derived 
revenue  from  the  rents  received  for  the  use  of  the  water  as 


any  of  the  waters  of  the  said  river,  or  of  the  streams  of  water  tributary 
thereto,  and  leading  to  the  same,  from  the  bed  of  the  said  river,  so  as 
to  prevent  the  same,  or  any  part  thereof,  from  flowing  along  that  part 
of  the  bed  of  said  river  where  the  said  waters  are  carried  off  there- 
from by  "The  Society  for  Establishing  Useful  Manufactures,"  at 
Paterson,  for  the  purpose  of  supplying  manufacturing  establishments 
at  that  place. 

The  cause  was  argued  at  Trenton,  at  the  term  of  January  last  past, 
by  G.  Wood  and  Ph.  Dickerson,  esqs.,  of  counsel  with  complainants, 
and  D.  B.  Ogden  and  Jos.  C.  Hornblower,  esqs.,  of  counsel  with 
defendants,  and  at  the  term  of  April  last  past  the  following  opinion 
was  delivered  by  His  Excellency  Isaac  H.  Williamson,  esq.,  chancellor. 

When  this  motion  for  an  injunction  was  first  made,  I  was  struck  with 
the  importance  of  the  case  itself,  as  I  perceived  it  involved  questions 
of  great  magnitude,  affecting  the  vital  interests  of  the  parties,  and  of 
gi'eat  public  concern,  and  I  therefore  thought  it  right,  not  to  act  on  the 
ex  parte  application  of  the  complainants,  but  to  direct  notice  to  be  given 
of  the  motion — and,  in  the  hope  that  I  might  obtain  the  assistance  of 
the  chief  justice,  which  would  have  been  very  gratifying  to  me,  the 
motion  was  directed  to  be  made  at  this  place,  on  the  first  day  of  the 
then  next  regular  term  of  this  court;  and  I  cannot  but  regret,  as  well 
on  my  own  account  as  that  of  the  parties,  that  I  have  been  disap- 
pointed in  that  hope.  But  I  feel  it  a  matter  of  great  satisfaction  that 
the  merits  of  the  motion  have  been  so  fully  and  ably  argued  as  very 
much  to  have  lessened,  in  my  mind,  the  difficulties  of  the  case. 

"The  Society  for  Establishing  Useful  Manufactures"  was  incorpo- 
rated in  1791.     The  object  of  the  legislature,  in  granting  the  charter,  is 
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a  motive  power  to  the  factories  in  Paterson.  Up  to  1836, 
when  an  agreement  was  made  between  the  canal  company 
and  the  society  in  regard  to  the  water,  the  latter  claimed 
the  right  to  use  all  the  water  of  the  Passaic  at  the  great 
falls,  without  diminution  or  alteration.  The  canal  com- 
pany appear  from  the  beginning  to  have  insisted  on  the 
right  to  use  the  water  for  their  purposes  to  the  extent  to 
which  they  have  used  it,  and,  alleging  that  they  supplied  the 
place  of  all  they  used,  with  other  water  from  their  sources 
of  supply  (and  even  supplied  more),  so  that  the  quantity  of 
water  at  the  falls  at  Paterson  was,  in  fact,  undiminished, 
insisted  that  the  society  had  no  cause  for  complaint.  The 
society,  in  1829,  before  the  works  of  the  canal  company  were 
completed,  apprehending  that  those  works  would,  when  in 
operation,  injuriously  affect  their  supply,  filed  their  bill 
in  this  court  against  the  canal  company,  for  an  injunction 
to  restrain  the  latter  from  diminishing  it.     The  injunction 


clearly  expressed  on  the  face  of  it;  it  was  "for  the  purpose  of  estab- 
lishing a  company  for  carrying  on  the  business  of  manufactures  in  this 
state."  At  this  time  our  national  government  was  but  in  its  infancy; 
few  articles  of  any  description  were  manufactured  in  the  United 
States,  and  we  were  dependent  almost  entirely  upon  foreign  nations 
for  articles  of  the  first  necessity ;  the  consequences  of  which  were 
sensibly  felt  and  deeply  deplored.  It  was  under  such  circumstances 
that  some  individuals  conceived  the  laudable  and  patriotic  design  of 
combining  and  employing  a  large  capital,  by  means  of  an  act  of  incor- 
poration, in  the  hazardous  and  untried  experiment  of  manufacturing 
useful  articles  for  domestic  consumption ;  and,  under  the  flattering 
auspices  of  one  of  the  first  and  most  distinguished  men  of  that  day 
(Alexander  Hamilton),  and  to  whose  memory  this  country  owes  an 
everlasting  debt  of  gratitude  for  his  invaluable  public  services,  the 
association  was  founded  and  the  charter  granted. 

The  plan  contemplated  was  every  way  worthy  of  its  early  patrons. 
It  was  one  of  no  common  magnitude.  It  was  not  to  establish  a  com- 
pany for  the  mere  purpose  of  manufacturing  some  particular  descrij)- 
tion  of  goods  ;  but  it  was  to  lay  the  foundation  of  a  great  emporium  of 
manufactures,  for  all  such  commodities  or  articles  as  should  n^t  be  pro- 
hibited by  law.  To  effect  this  grand  and  interesting  object,  to  encour- 
age a  spii'it  of  enterprise,  and  command  the  capital  necessary  for  the 
purpose,  the  most  extensive  privileges  were  granted.  The  charter  was 
in  perpetuity  ;  the  original  capital  limited  at  one  million  of  dollars, 
with  liberty  to  acquire  and  hold  real  and  personal  property  to  an 
amount  in  value  not  exceeding  four  millions  of  dollars  ;  the  seat  of  the 
intended  establishment  was 'not  fixed  by  the  legislature,  but  the  society 
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was  refused,  on  the  ground  that  they  had  sustained  no  actual 
injury,  and  that  the  canal  company  protested  that  their  works 
not  only  would  not  diminish  the  supply,  but,  on  the  con- 
trary, would  increase  it.  Opinion  of  Chancellor  I.  H.  Wil- 
liamson.    [See  note.] 

In  1830,  they  filed  another  bill,  alleging  that  a  considera- 
ble part  of  the  canal  company's  works  had  been  completed, 
and  that  experiment  had  satisfied  them  that  the  efiect  of  the 
operation  of  those  works  would  be  injurious  to  them  in 
diminishing  their  supply,  and  also  by  commingling  other 
water  with  that  of  the  Passaic  and  its  tributaries.  The 
injunction  applied  for  on  this  bill  was  also  denied.  It  was 
refused  by  Chancellor  Vroom,  on  the  ground  that,  as  to  the 
commingling  of  the  water,  it  did  not  appear  that  the  foreign 
water  was  not  as  good  as  that  of  the  Passaic,  and  as  to  the 
diversion,  the  canal  company  disclaimed  any  intention  to 
diminish  the  supply,  but  presumed  that  the  eflect  of  their 


were  left  free  to  locate  it  in  any  part  of  the  state  ;  and  provision  was 
made  for  incorporating  the  district,  not  exceeding  six  miles  square,  by 
the  name  and  title  of  "  the  corporation  of  the  town  of  Paterson." 

It  was  manifestly  the  expectation  of  the  legislature  who  granted  the 
charter,  that  the  society  would  themselves  carry  on  the  business  of 
manufacturers,  and  that  a  part  of  their  large  capital  would  be  employed 
for  that  purpose.  It  was  their  capital,  their  example  and  exertions, 
which  were  looked  to,  to  lay  the  foundation  of  the  contemplated  man- 
ufacturing town,  by  diffusing  a  general  spirit  of  enterprise  and  active 
industry,  and  by  drawing  around  them  a  great  manufacturing  popula- 
tion. By  the  second  section,  their  original  capital  is  "  to  be  employed 
in  manufacturing  or  making  all  such  commodities  or  articles  as  shall 
not  be  prohibited  by  law,  and,  to  that  end,  in  pui'chasing  such  lands, 
tenements  and  hereditaments,  and  erecting  thereupon  such  buildings, 
and  digging  and  establishing  such  canals,  and  doing  such  other  mat- 
ters and  things  as  shall  be  needful  for  carrying  on  a  manufactory  or 
manufactories  of  the  said  commodities  or  articles." 

Soon  after  the  passing  of  the  charter,  the  society  was  organized,  and 
in  1792  a  situation  at  the  great  falls  of  the  Passaic  river  was  made 
choice  of  "  as  a  suitable  place  for  the  principal  seat  of  their  said  manu- 
factures." They  purchased  the  old  mill  seat  and  upwards  of  seven 
hundred  acres  of  land,  with  the  bed  of  the  river  both  above  and  below 
the  falls.  They  expended  large  sums  of  money  to  create  a  great 
water-power  to  carry  on  their  manufacturing  operations  with.  They 
constructed  a  canal  or  water-course,  a  short  distance  above  the  falls,  to 
lead  the  waters  of  the  Passaic  river  through  the  lands  of  the  society 
and  return  them  agq,in  into  the  bed  of  the  river.     They  also  threw  a 
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Avorks  would  rather  be  to  increase  it.  Society  ^c.  v.  Morris 
Canal  ^c.  Co.,  Sax.  157. 

In  1836,  the  canal  company  was  before  the  legislature 
seeking  authority  to  conduct  into  their  canal  the  waters  of 
Long  pond  or  other  waters  that  might  be  necessary  for  the 
supply  of  their  canal,  and  for  that  purpose  to  construct 
a  navigable  feeder  and  take  tolls  thereon.  The  society' 
:appeared  in  opposition,  but  withdrew  their  objection  upon 
the  making  of  an  agreement  between  them  and  the  canal 
company,  by  which  it  was  provided  that  they  should  have  a 
certain  amount  (three  square  feet)  of  water  from  the  canal, 
to  be  discharged  at  a  place  therein  designated,  and  the  canal 
•company  were  to  be  at  liberty  to  divert  all  the  streams  tribu- 
tary to  the  Passaic,  and  to  use  the  waters  of  those  streams 
as  they  might  think  proper.     The  supplement  was  passed. 

In  1845,  a  bill  was  filed  in  this  court  by  the  canal  com- 
pany to  restrain  the  society  from  tearing  down  a  permanent 


■dam  across  the  river  and  formed  a  sluice  or  race-way,  by  which  the 
water  was  carried  into  a  large  basin  or  reservoir,  from  which  it  was  to 
be  carried  into  the  canal  which  they  had  constructed,  and  such  others 
as  they  should  construct,  for  multiplying  sites  for  manufacturing  estab- 
lishments ;  and  they  thus  appropriated,  by  occupancy,  the  waters  of 
the  Passaic  to  the  purposes  of  the  institution. 

In  1793,  the  society  erected  buildings  and  established  a  cotton 
factory,  and,  in  1794,  they  established  a  printing,  bleaching  and  dye- 
shop.  They  employed  a  number  of  manufacturers  and  other  hands, 
and  carried  on  the  business  of  manufactures  for  some  years ;  but,  such 
was  then  the  situation  of  the  country,  and  so  many  were  the  difficul- 
ties which  the  society  had  to  encounter,  that  this  institution,  with  its 
large  capital  and  extensive  privileges,  was  unable  to  support  itself; 
and  the  directors,  after  sinking  a  great  part  of  their  capital  stock, 
found  it  necessary  to  discharge  their  numerous  hands — to  sell  off  their 
raw  materials  and  other  personal  property — and  entirely  to  discontinue 
the  business  of  manufactui'es ;  and  they  have  not  since  resumed  it; 
-nor  is  any  part  of  t-lieir  capital  employed  or  used  in  manufacturing 
business.  They  never  abandoned  their  water-works  or  other  improve- 
ments which  they  had  constructed ;  and,  in  1807,  they  constructed  a 
second  canal  or  water-course,  and,  in  1827,  a  third ;  and  the  grounds 
around  and  adjacent  to  those  canals,  now  form  numerous  valuable  sites 
for  mills  and  factories. 

Many  of  the  members  having  become  discouraged  by  the  misfortunes 
and  losses  of  the  society,  sold  out,  and  in  1814,  Mr.  Colt,  the  present 
enterprising  governor  of  the  society,  purchased  up,  at  a  depreciated 
price,  a  large  proportion  of  the  shares,  called  the  directors  together. 
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wall,  which  the  former  had  huilt  in  place  of  the  gates, 
through  which,  after  the  agreement  of  1836,  the  three 
square  feet  of  water  had  been  furnished  to  the  society,  A 
preliminary  injunction  was  granted.  The  society  answered 
the  bill  and  filed  a  cross-bill  for  specific  performance  of  the 
agreement.  In  their  bill  the  canal  company  stated  that  to- 
furnish  the  three  feet  of  water,  according  to  the  agreement, 
would  create  a  current  which  would  destroy  the  usefulness 
of  their  canal;  and  they  also  insisted  that  the  agreement 
was  not  binding  on  them  because  it  was  made  subsequently 
to  the  giving  of  what  is  known  as  the  Dutch  mortgage  on 
the  property  and  franchises  of  the  canal  companj^,  under 
foreclosure  of  which  mortgage  and  a  new  organization  of 
the  company  the  then  complainants  claimed  title,  free,  as 
they  insisted,  from  the  obligation  of  the  agreement.  Motion 
was  made  to  dissolve  the  injunction  granted  to  the  canal 
company  and  for  an  injunction  on  the  cross-bill.     The  chan- 


and  resumed  the  operations  of  the  society  ;  but  their  operations  since 
that  period  have  been  principally  confined  to  the  construction  of  works 
to  increase  their  water-power,  and  the  number  of  sites  for  manufactur- 
ing establishments;  and,  instead  of  carrying  on  manufactures  them- 
selves, they  have  leased  out  to  individuals  and  companies,  upon  rent, 
sites  with  water  privileges,  for  manufacturing  establishments.  Under 
that  management,  the  business  of  the  place  has  flourished,  and  s>  lar 
has  the  society  fulfilled  the  expectations  of  the  legislature,  that  Pater- 
son  has  become  decidedly  the  greatest  manufacturing  town  in  the 
state,  and  one  of  the  largest  in  population  and  active  industry  ;  the 
town  is  supported,  and  has  risen  to  its  present  importance,  entirely  by 
manufactures  and  the  various  trades  growing  out  of  them,  and  the 
inhabitants  have  become  incorporated  under  the  provisions  of  the 
charter  to  the  society.  From  the  present  flourishing  condition  and 
rapid  increase  of  the  population,  industry  and  wealth  of  the  district, 
the  state  is  realizing  all  the  important  benefits  and  consequences  which 
were  fondly  anticipated  by  the  first  patrons  of  the  institution. 

In  1824,  "The  Morris  Canal  and  Banking  Company"  was  incorpo- 
rated ;  and,  most  unfortunately,  conflicting  claims  are  set  up  by  the 
respective  corporations  to  the  use  of  the  waters  of  the  Passaic  river 
and  its  tributary  streams,  which  have  given  rise  to  the  present  suit. 

The  Morris  Canal  and  Banking  Company  was  incorporated  "for  the 
purpose  of  constructing  a  navigable  canal  to  connect  the  waters  of  the 
Delaware  river,  near  Easton,  with  the  tide-waters  of  the  Passaic  river, 
and  passing  through  the  county  of  Morris,"  and,  in  July,  1825,  the 
company  commenced  the  excavation  of  their  canal,  which,  ever  since 
that  time,  has  been  in  continual  progress :  but  that  part  of  it  which 
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cellor  (Halsted)  denied  both  motious.     Morris  Canal  ^c.  Co. 
V.  Society  ^c,  1  Hal.  Ch.  203. 

In  1846,  the  society  brought,  in  the  Passaic  circuit  court, 
an  action  of  ejectment  against  the  canal  company  to  recover 
possession  of  a  lot  of  land  said  to  include  the  premises  on 
which  the  wall  before  mentioned  was  erected.  The  suit  was 
based  on  the  ground  that  the  company  had  no  title  to  the 
land,  that  no  agreement  had  been  made  by  them  therefor 
with  the  proprietors  of  the  land  (the  society),  and  that  there 
had  been  no  legal  assessment  and  payment  of  damages  for 
it.  It  was  decided  in  1854.  The  result  was  adverse  to  the 
society,  the  court  holding  that  the  original  charter  of  the 
canal  company,  under  which  the  lands  were  taken,  gave 
them  the  right  to  enter  upon  and  take  lands  required  for 
their  work  without  first  making  compensation,  that  the 
enactment  was  constitutional,  and  that,  although  no  com- 
pensation or  assessment  was  ever  made,  the  owner  of  the 


approaches  nearest  to  the  town  of  Paterson,  was  not  finally  located 
till  the  year  1826.  A  great  part  of  the  excavation  along  the  line  of 
the  canal  is  now  accomplished,  and  the  whole  work  is  in  a  great  state 
of  forwardness.  The  defendants  have  expended,  in  this  great  and 
arduous  undertaking,  upwards  of  $828,000,  and  they  say,  in  their 
answer,  that  the  sum  of  $287,514  will  be  sufficient  to  complete  the 
canal,  and  to  pay  all  outstanding  balances  to  contractors  and  workmen 
of  every  description. 

Under  these  circumstances,  and  after  such  an  immense  expenditure 
of  money  in  a  great  and  laudable  undertaking  which  does  honor  to 
the  state  and  promises  much  public  utility  and  benefit,  it  is  seriously 
to  be  lamented  that  this  controversy  should  have  arisen  between  the 
two  corporations ;  and  the  greatest  caution  is  necessary  before  this 
court  should  interfere,  in  the  summary  but  powerful  way  of  an  injunc- 
tion to  suspend  the  progress  of  the  defendants  in  the  completion  of 
their  canal ;  or  take  any  step  which  may  have  a  tendency  to  excite 
serious  doubts  or  alarm  in  the  public  mind  as  to  those  rights  ot  the 
respective  companies  which  are  essentially  necessary  to  their  pros- 
perity aud  success. 

Some  of  the  questions  raised  on  the  argument  strike  at  the  vital 
interests  of  the  respective  corporations,  and  even  at  their  legal  exist- 
ence It  is  contended,  on  the  part  of  the  defendants,  that  the  incor- 
poration of  the  Societv  for  Establishing  Useful  Manufactures  is  actually 
dissolved,  and  that  the  society,  as  a  corporation,  is  extinct,  f-o  far  as  it 
respects  all  legal  rights  and  powers.  If  this  objection  is  well  founded, 
it  is  clear  that  the  society  is  assuming  a  character  which  does  not 
belong  to  it,  and,  if  so,  that  it  is  not  entitled  to  the  relief  which, 
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lands  could  not  bring  ejectment  for  them.  Den  v.  Morris 
Canal  ^c.  Co.,  4  Za.b.  587. 

The  object  of  this  suit  probably  was  to  compel  a  recogni- 
tion of  the  obligations  of  the  agreement  of  1836. 

In  1847,  the  society  brought  an  action  for  damages  against 
the  canal  company  for  the  erection  of  the  wall  and  so  divert- 
ing the  waters  of  the  streams  or  water-courses  from  the 
canals  of  the  society,  and  preventing  them  from  flowing  to 
those  canals  as  of  right,  as  they  alleged,  they  ought  to  have 
flowed.  To  the  declaration  in  that  suit  the  company  inter- 
posed a  demurrer,  and  the  cause  appears  to  have  proceeded 
no  further. 

In  December,  1853,  tlie  society  brought  another  action,  in 
the  supreme  court,  against  the  canal  company,  for  damages 
for  diversion  of  the  water.  In  this  suit  the  canal  company 
pleaded  the  plea  of  the  general  issue,  and  the  suit  was  no 
further  proceeded  in. 


as  possessing  that  character,  the  society  might  otherwise  be  enti- 
tled to. 

It  is  not  pretended  that  the  society  was  not  duly  incorporated  and 
organized ;  but  the  objection  is,  that  the  corporation  has,  by  subsequent 
events,  become  dissolved ;  and  the  facts  from  which  a  dissolution  is 
inferred  are  said  to  be,  that  they  have  discontinued  and  ceased,  for 
now  upwards  of  thirty  years  past,  to  carry  on  the  business  of  manu- 
factures ;  that  they  have  actually  relinquished  and  abandoned  all 
intention  of  resuming  or  carrying  them  on  in  future,  and  that  they 
have  perverted  the  institution  from  its  original  design,  by  confining 
their  operations  to  creating  water-power  and  leasing  out  sites  and 
water  privileges  for  manufacturing  establishments,  instead  of  employ- 
ing a  part  of  their  capital  in  establishing  and  carrying  on  the  business 
of  manufactures.  And  it  is  contended  that  a  corporation  is  always 
created  upon  a  trust,  and  that,  if  that  trust  be  broken,  the  charter  is 
forfeited  ;  that  here  the  trust  was,  that  they  should  establish  and  carry 
on  the  business  of  manufactures. 

But  a  corporation  may  exist  without  exercising  its  corporate  rights  ; 
and  the  mere  omission  of  a  corporation  to  exercise  some  of  its  rights 
and  powers  is  no  cause  of  forfeiture  of  its  charter,  much  less  will  such 
an  omission  work  a  dissolution  of  the  corporation.  Even  a  corpora- 
tion, being  disabled  to  act  by  a  judgment  of  ouster  against  the  persons 
claiming  in  fact  to  be  the  mayor  and  aldermen,  has  been  held  not  to 
be  dissolved,  but  dormant,  and  their  former  rights  remain.     3  Burr.  1866. 

Their  not  carrying  on  the  business  of  manufactures  is  a  mere  neglect 
or  omission  to  exercise  a  corporate  right,  and  is  no  rhore  than  a  non-riser 
of  that  privilege  ;  and,  by  the  37th  section  of  the  charter*,  it  is  expressly 
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From  that  time  to  September,  1876,  no  action  was  brought 
in  any  court  by  either  party  in  respect  to  the  subject  of  con- 
troversy.    At  that  date  a  suit  was  brought  (the  action  being 
on  the  case)  in  the  supreme  court,  by  the  society,  against  the 
complainants  in  this  suit,  for  damages  (laid  at  $50,000)  for 
diverting  the  water,  from  April  1st,  1872,  to  the  commence- 
ment of  the  suit,  and  carrying  it  away  and.  disposing  of  it  to 
their  own  use,  and  so  hindering  its  flow  in  the  natural  chan- 
nel to  the  works  of  the  society.     The  complainants  pleaded 
to  the  merits,  and  an  order  for  a  struck  jury  was  obtained 
by  them,  and   they,  then  being  a  corporation  located  in 
another  state,  removed  the  suit  by  petition  to  the  circuit 
court  of  the  United  States.     The  suit  was  not  pursued  in 
that  court,  and   in  September,  1877,  the  society  brought 
another  action  on  the  case  in  the  supreme  court,  against  the 
complainants,  for  like  injury  from,  and  only  from,  the  time 
of  commencing  the  suit  in  1876,  a  period  of  one  year.     The 


nrovided,  that  the  charter  shall  be  construed  in  the  most  favorable 
manner  for  the  society,  and  that  any  non-user  of  the  privileges  thereby 
™ted  shall  not  create  any  forfeiture.  The  legislature  itself,  therefore, 
contemplated  the  happening  of  such  a  state  of  things  as  might  make 
it  advisable  for  the  society  not  to  exercise  all  their  rights  and  powers, 
and  their  relinquishing  or  abandoning  for  the  present  the  carrying  on 
the  business  of  manufactures,  is  a  mere  non-user  of  that  privilege  and 
thev  may,  whenever  circumstances  shall  make  it  their  interest  to  do  so, 
again  resume  it.  This  society  was  not  intended  to  be  a  mere  tempo- 
rary institution,  but  a  permanent  one,  and  of  general  interest,  and  it 
was  necessary,  therefore,  that  after  manufactures  were  introdaced  and 
established,  and  a  large  population  had  become  deeply  interested  m 
the  continuance  of  the  society  and  of  course  m  the  continuance  of  all 
its  chartered  rights,  that  no  non-user  by  the  society  should  create  a  tor- 
feiture  of  its  charter.  .        , ,    •     p      i     • 

Nor  has  the  society,  in  my  opinion,  by  employing  their  tunds  in 
improving  the  natural  advantages  of  the  district,  by  increasing  their 
water-power  and  multiplying  seats  for  manufacturing  estabishments, 
and  glinting  leases  for  manufacturing  purposes  to  individuals  aiid  pri- 
vate companies,  either  abused  their  corporate  powers  or  perverted  the 
institution  from  its  original  design.  A  right  to  improve  their  esta  e and 
to  sell,  lease  or  otherwise  dispose  of  their  property,  is  incident  to  all  cor- 
porations, unless  restrained  by  the  provisions  of  their  charter,  and  the 
society,  as  the  proprietors  of  the  lands,  had  a  clear  right,  without  the 
grant  of  an  express  power  for  the  purpose,  to  have  done  all  those 
thinc's.  But  the  legislature  has  expressly  granted  to  the  society  not 
only^'a  capacity  to  acquire  and  hold  lands,  but  to  sell,  grant,  demise,  alien 
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damages  therein  (to  avoid  a  removal  of  the  suit  to  the  fed- 
eral court)  were  laid  at  $490.  The  complainants  pleaded 
the  general  issue  therein  and  applied  for  a  rule  for  a  struck 
jury,  which  was  granted,  and  the  cause  was  noticed  for  trial 
before  the  Passaic  circuit  court,  the  trial  to  take  place  on 
the  8th  of  January,  1878.  The  further  progress  of  that  suit 
was  stayed  by  the  injunction  in  this  cause. 

The  complainants,  by  their  bill,  pray  that  they  may  be 
protected  by  the  decree  of  this  court  in  the  use  and  enjoy- 
ment in  their  canal  of  the  waters  of  the  Rockaway,  Pompton 
and  Pequannock  rivers  and  the  other  tributaries  of  the  Pas- 
saic, in  the  same  manner  and  to  the  same  extent  as  the  canal 
company  before  the  lease,  and  as  they  have  since  then  (as 
they  allege)  enjoyed  them;  such  enjoyment  by  the  com- 
plainants and  their  lessors  having,  as  they  say,  continued 
without  interruption  for  more  than  thirty  years;  that  the 
society  may  be  enjoined  from  setting  up  or  asserting  any 


and  dispose  of  them  ;  and  without  a  power  to  improve  and  sell  or  lease, 
I  would  ask,  what  would  have  been  the  condition  of  the  town  of  Pater- 
son,  in  comparison  with  its  present  condition?  Where  its  8,000  souls 
— its  cotton  and  iron  business,  and  its  various  other  branches  of  manu- 
factures now  successfully  carried  on  there?  Without  those  rights  and 
powers  all  the  natui'al  advantages  of  the  place — this  important  stream 
of  water,  capable  of  supplying  numerous  manufactories,  and  thereby 
furnishing  employment  for  many  thousands  of  men,  women  and 
children,  must  have  been  held  by  the  society,  a  monopoly  of  privileges 
and  advantages,  without  a  capacity  to  vise  them,  or  power  to  permit 
others  to  do  it.  The  society  has,  by  the  exercise  of  this  power  and  the 
judicious  management  of  its  funds,  actually  introduced  and  established 
manufactvires — excited  numerous  individuals  to  enterprise  and  indus- 
try— drawn  into  the  district  capital  and  manufacturers,  and  built  up  a 
large  flourishing  town,  and  thereby  greatly  added  to  the  wealth  and 
population  of  New  Jersey,  and  elevated  her  character  in  the  Union  as 
a  manufacturing  state.  And  I  have  not  any  doubt  that  the  popula- 
tion, active  industry  and  wealth  of  the  district  have  been  much  better 
promoted,  and  the  interest  of  the  state  infinitely  more  advanced,  by 
the  employment  of  the  funds  of  the  society  in  increasing  their  water- 
power,  creating  advantageous  sites  for  factories,  and  otherwise  improv- 
ing the  great  natural  advantages  of  the  place,  than  if  the  society  had 
employed  its  capital  in  erecting  buildings,  digging  and  establishing 
navigable  canals,  and  carrying  on,  themselves,  the  business  of  manu- 
factures. And  I  cannot  consider  the  employment  ^f  their  capital  in 
the  way  in  which  it  is  employed  either  an  abuse  of  jiower  or  a  perver- 
sion of  the  end  of  the  institution. 
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claim  to  the  water  against  the  complainants  by  reason  of  the 
matters  alleged  in  the  bill,  and  that  they  may  be  restrained 
from  prosecuting  the  suits  at  law,  and  they  pray  relief  gen- 
erally. By  the  bill,  they  insist  that  the  right  of  the  canal 
company  to  the  use  of  the  waters  of  the  Rockaway,  Pomp- 
ton  and  Pequannock  rivers,  as  it  existed  when  the  suits  in 
this  court,  particularly  that  of  1845,  were  brought  and  prose- 
cuted, has  become  settled  and  established  by  the  charter  of 
the  canal  company;  by  grant  and  prescription ;  by  long  sub- 
mission by  the  society  to  the  decisions  of  this  court ;  by  their 
long  acquiescence  since  the  decision  of  the  suit  of  1845,  and 
their  not  having,  for  more  than  twenty  years,  prosecuted 
the  undetermined  actions  at  law  against  the  canal  company ; 
and  that  the  society  ought,  in  equity,  to  be  prevented  from 
calling  the  right  in  question  and  from  re-asserting  the  claims 
which  the  complainants  insist  were  so  long  ago  determined 
against  th^fem,  and  which,  the  complainants  allege,  were  so 


But  if  the  society  has  forfeited  its  charter  by  an  abuse  of  power,  or 
by  a  perversion  of  the  design  of  the  institution,  or  by  the  breach  of 
any  implied  trust  or  contract,  or  in  any  other  way,  this  court  has  no 
jurisdicticn  to  try  the  question  of  forfeiture,  or  to  examine  into  and 
decide  on  it  in  this  collateral  way.  A  forfeiture  does  not,  ipso  facto, 
occasion  the  civil  death  or  dissolution  of  the  corporation.  It  does  not 
thereby  become  extinct  and  incapable  of  asserting  or  defending  its 
rights,  but  continues  an  existing  corporate  body,  both  in  law  and  fact, 
until  dissolved  by  some  legal  proceeding,  and  in  no  case  of  a  forfeiture 
is  a  corporation  dissolved  without  a  judgment  in  a  court  of  law,  at  the 
suit  of  the  state  to  enforce  the  forfeiture. 

If,  therefore,  the  society  has  incurred  a  forfeiture  of  its  charter,  and 
the  state  does  not  elect  to  take  advantage  of  it,  the  defendants  cannot, 
and  the  distinction  attempted  to  be  made  between  the  case  of  a  corpo- 
I'ation  coming  to  assert  a  claim  of  right  and  that  of  a  corporation 
claiming,  as  defendants,  a  mere  exemption  from  liability,  is  fallacious 
and  unsound,  when  applied  here. 

Nor  is  there  any  foundation  for  the  argument  that  the  society  has 
done  acts  equivalent  to  a  surrender  of  its  charter.  A  corporation  may, 
undoubtedly,  surrender  its  charter  into  the  hands  of  the  government 
from  which  it  was  received  ;  but  then  the  government  must  give  its 
assent  to  such  surrender.  But  there  is  no  proof  whatever  that  any 
such  surrender  has  ever  been  offered.  The  niinutes  of  the  society  only 
prove  that  the  directors  once  called  the  stockholders  together,  to  take 
into  consideration  the  expediency  of  dissolving  tlie  society,  but  there 
is  no  evidence  that  the  stockholdei^s  ever  agreed  to  such  a  proposition. 
And  there  is  not,  in  my  opinion,  the  least  ground  for  the  pretence  that 
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long  ago  abandoned  by  them ;  that  the  supplement  of  1836 
to  the  canal  companj^'s  charter,  was  an  important  addition 
to  their  franchises,  the  exercise  and  enjoyment  of  which 
necessarily  required  the  use  of  the  waters  of  the  tributaries 
of  the  Passaic ;  and  that  it  was  passed  not  only  with  the  con- 
sent, but  with  the  active  aid  of  the  society ;  and  that  the 
expenditure  consequent  thereon  in  the  construction  of  the 
works  of  the  canal  company  to  avail  themselves  thereof,  was 
incurred  with  the  knowledge,  and  the  works  constructed 
with  the  consent  of  the  society ;  that  that  supplement  con- 
tained no  restrictions  on  the  use  of  the  franchises  thereby 
granted ;  that  the  complainants  relied  on  the  supplement, 
and  the  large  works  constructed  by  the  canal  company,  for 
the  enjoyment  of  the  privileges  thereby  granted,  when  they 
took  their  lease  in  1871,  and  incurred  the  heavy  obligations 
which  they  then  took  upon  themselves  in  consideration  of 
the  lease ;  that  if  the  society  be  now  permitted  to  assert  and 


the  society,  as  a  corporate  body,  is  dissolved,  or  has  no  legal  capacity 
to  assert  and  maintain  its  rights. 

But  the  complainants  have  retorted  this  objection  on  the  defendants 
and  deny  that  they  are  a  legal  existing  corporation.  This  I  consider  a 
very  singular  objection  to  come  from  the  complainants,  when  the  bill 
is  against  the  defendants  in  a  corporate  capacity,  and  for  acts  done  by 
them  in  that  capacity,  and  not  against  defendants  in  their  individual 
characters,  for  if  they  are  a  corporation  for  the  purpose  of  being  made 
defendants,  sui'ely  they  must  be  a  corporation  for  the  purpose  of  defend- 
ing their  acts. 

Upon  this  bill,  if  the  court  makes  an  order  for  an  injunction,  it 
must  be  against  the  Morris  Canal  and  Banking  Company ;  but  if 
there  is  no  such  corporation,  who  will  be  bound  by  the  injunction,  or 
who  can  be  punished  for  a  breach  of  it?  A  bill  for  relief  against 
defendants  in  a  corporate  capacity,  and  at  the  same  time  charging  that 
they  have  no  corporate  capacity,  is  &felo  de  se. 

But  there  does  not  appear  to  be  any  solid  foundation  for  the  objec- 
tion, if  it  could  be  raised  on  these  pleadings.  The  answer,  which  is 
sworn  to  by  the  president  of  the  company,  expressly  states  that  ten 
thousand  shares  wei"e  subscribed  for,  and  ten  dollars  paid  on  each  share 
to  the  commissioners  ;  that  an  election  of  directors  was  duly  advertised 
and  directors  elected,  and  that  the  comrriissioners  paid  over  to  them 
the  subscription  money.  If  these  facts  are  true,  and  there  is  no  reason 
to  doubt  it,  the  corporation  was  legally  organized  and  came  regularly 
into  existence.  It  is  true,  the  answer  further  states-,  that  in  1827,  and 
after  the  second  election  of  directors,  shareholders  to  the  amount  of 
six  thousand  shares  cajne  before  the  board  of  directors,  and  alleged 
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enforce  their  claims,  it  will  destroy  the  canal ;  that  the  same 
matters  involved  in  the  existing  suits  at  law  were  submitted, 
to  this  court  in  1845,  and  if  the  society  desire  to  litigate  them,, 
they  should  do  so  in  that  suit,  by  supplemental  bill ;  that 
the  conduct  of  the  society  in  bringing  successive  suits  which' 
were  not  prosecuted  to  final  determination,  but  abandoned, 
is  oppressive;  and  that  the  society  have,  for  various  reasons 
in  the  bill  mentioned,  no  right  against  the  complainants, 
under  the  agreement  of  1836. 

The  society  answered.  There  were  affidavits  annexed  to- 
both  bill  and  answer.  On  the  hearing,  some  were  presented 
on  the  part  of  the  complainants,  to  which  objection  was 
made  by  the  defendants,  and  they  were  read  subject  to  the 
objection  In  reaching  my  conclusion  I  have  not  referred 
to  nor  read  them.  The  defendants  insist  that  there  was  no 
adjudication  in  any  of  the  suits  brought  by  them  against 
the  canal  company  adverse  to  their  claim,  whether  as  origi- 


that  thev  subscribed  for  the  company  and  not  for  themselves  ;  that  the 
directorJc  enied  that;  but  it  appearing  to  them  that  the  shares  were 
subscribed  by  trrespoAsible  pei4ons,  they  took  back  the  six  thousand 


shares 


There  may  have  been,  and  probably  was,  very  mcorrect  conduct  n 
the  commissioners,  or  iA  the  board  of  directors,  or  in  both  ;  but  I  do 
not  see  that  it  pro;es  that  the  corporation  has  not  been  legally  organ- 
ized or  that-  it  has  not  now  all  its  corporate  rights  and  powers  i  he 
comniissioners  could  not  have  authorized  any  persons  to^subscnbe  for 
the  company,  for  the  corporation  was  not  then  m  existence;  and  if 
he  di  ™ctors^have  done  an  improper  act  in  returning  the  subscription 
money  on  the  six  thousand  shares,  they  may  in  doing  so,  have  com- 
mitted  a  verv  improper  act,  and  have  been  guilty  of  a  breach  of  trust ; 
^ut  such  brJaihof  frust  c;nnot  operate  a  dissolution  of  the  corpora- 

*' These  preliminary  objections  being  removed  out  of  the  way  1  pro- 
ceed to  consider  the  rights  of  the  respective  parties  to  the  use  of  the 
waters  in  question,  or  so  far  as  is  necessary  in  order  to  dispose  of  the 

PThe^'r^'pfsl^S,  at  the  great  falls,  is  a  private  and  not  a  public 
river  The  great  falls  are  several  miles  above  tide-waters,  and  the  river 
is  not  navigable  there,  nor  has  it  ever  been  used  for  the  purpose  of  nav- 
'ation,  and  it  was  not  made  a  question  upon  the  argument  but  what 
the  river,  at  the  place  where  the  society  is  carrying  on  their  operations, 
is  caplbl^  of  beiig  held,  and  is  now  held  and  enjoyed  by  the  society, 
asp^^vate  propeHy.  And,  as  owners  of  the  lands,  the  society  h^^^^^ 
clear  and  undoubted  right,  in  my  opinion,  to  the  flow  of  all  the  waters 
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Dally  made,  or  as  insisted  upon  under  the  agreement.  It 
appears,  however,  that  they  did  not  prosecute  to  final  deci- 
sion any  of  the  suits,  except  the  action  of  ejectment.  In 
his  decision  in  the  suit  of  1845,  Chancellor  Halsted  expressly 
left  them  to  their  remedy  at  law.  They  appear  to  have 
subsequentl}'  brought  two  suits  for  damages  against  the 
canal  company,  in  respect  to  the  use  of  the  water,  but  did 
not  prosecute  either  one  to  judgment.  Whether  their  con- 
duct, in  bringing  those  fruitless  suits,  renders  the  present 
litigation  liable  to  be  regarded  as  vexatious,  I  do  not  con- 
sider it  important  now  to  determine.  There  are  other  con- 
siderations which,  in  my  judgment,  are  conclusive  of  the 
question  now  before  me.  From  1853  to  1872,  nineteen 
years,  no  action  was  brought  by  the  society  against  the 
canal  company  in  respect  to  the  water,  and  it  may  be 
assumed  that  during  that  period  there  was  no  cause  of  com- 
plaint.    Mr.  E.  Boudinot  Colt,  governor  of  the  society,  says, 


of  the  Passaic,  at  the  great  falls,  in  their  ancient  channel,  without 
diminution  or  alteration. 

Every  owner  of  lands  has  a  right  to  the  use  of  the  waters  flowing 
through  them,  and  may,  by  occupancy,  appropriate  the  waters  to  his 
own  use,  if  in  doing  so  he  does  not  injure  some  other  proprietor. 
Judge  Blackstone  says  (2  BL  Com..  403):  "Thus,  too,  the  benefits  of  the 
elements,  the  light,  the  air  and  the  water,  can  only  be  appropriated  by 
occupancy.  If  a  stream  be  unoccupied,  I  may  erect  a  mill  thereon 
and  detain  the  waters,  yet  not  so  as  to  injure  my  neighbor's  prior  mill, 
or  his  meadow,  for  he  hath,  by  the  first  occupancy,  acquired  a  prop- 
erty in  the  current.  This  doctrine  is  fully  supported  by  Cox  v.  Mat 
thews,  1  Vent.  237. 

So  in  Brown  v.  Best,  1  Wils.  Ch.  172,  which  was  a  special  action  upon 
the  case  for  diverting  a  water-course,  it  was  held  by  the  court  that  the 
defendant  in  whose  grounds  the  water  took  its  rise  might  cleanse  his 
pits,  keeping  them  as  they  were,  but  could  not  enlarge  them  so  as  to 
diminish  the  quantity  of  water. 

In  Beasly  v.  Shaw,  6  East  208,  it  was  held  that  every  man  has  a  right 
to  have  the  advantage  of  a  flow  of  water  in  his  own  land,  without  dim- 
inution or  alteration  ;  but  that  an  adverse  right  may  exist,  founded  on 
the  occupancy  of  another  ;  that  twenty  j^ears'  exclusive  enjoyment  of 
water,  in  any  particular  manner,  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it,  derived  from  grant  or  an  act  of  parlia- 
ment. And  in  Wright  v.  Howard,  1  Sim.  &  St.  203,  the  principle  is  dis- 
tinctly laid  down  by  the  vice-chancellor  that  "  every  proprietor  has  an 
equal  right  to  use  the  waters  which  flow  in  the  stream,  and  consequently 
no  possessor  can  have  a  jight  to  diminish  the  quantity  of  water,  or  to 
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in  his  affidavit  appended  to  the  answer,  that  from  1864  to 
1872  he  neither  heard  of  nor  observed  any  scarcity  of  water 
for  the  society's  lessees,  although  the  amount  let  out  was 
much  increased,  and  during  a  portion  of  that  time  business 
was  very  brisk,  and  the  mills  were  driven  at  their  full 
capacity.  Romulus  Vreeland,  in  his  affidavit  annexed  to 
the  answer,  says  that  from  1864  to  1873  the  mills,  driven 
by  the  power  furnished  by  the  society,  were  run  on  full 
time,  and  used  water  freely,  and  he  says  he  recollects  that 
during  those  years,  and  up  to  1872  or  1873,  there  was  no 
noticeable  scarcity  of  water ;  that  in  1872  he  noticed,  in  a 
dry  season,  that  there  was  a  "  sudden  shortening"  of  the 
water,  which  lasted  about  two  weeks.  John  Ramage,  in  his 
affidavit,  also  annexed  to  the  answer,  says  that  from  1865  to 
1874  he  recollects  no  shortness  of  water,  except  two  or  three 
days  in  1866,  and  in  1874.  It  would  seem,  then,  that  up  to 
1872,  at  least,  the  society  had  no  cause  of  complaint  against 


use  it  to  the  prejudice  of  any  other  proprietor,  nor  to  throw  the  water 
back  on  the  proprietor  above,  or  to  divert  it  from  the  proprietor  below 
without  a  grant,  or  twenty  years'  enjoyment,  which  is  evidence  of  a 
grant.  But  no  action  will  lie,  except  by  a  person  who  sustains  an  actual 
injuryy  This  is  the  sound  and  rational  doctrine  which  is  supported  by 
all  the  cases  in  the  English  books.  Every  proprietor  has  an  equal  right 
to  the  use  of  the  water  of  a  stream  or  river,  and  no  one  has  a  right  to 
use  it,  different  from  what  he  has  before  used  it,  to  the  prejudice  of 
any  other  proprietor.  The  first  proprietor,  therefore,  who  erects  a  mill 
and  dam  does  not  thereby  acquire  a  right  to  use  the  water  to  the  pre- 
judice of  his  neighbor's  meadow,  for  so  far  his  neighbor  is  the  first 
occupant;  but  he  may  detain  the  water  and  use  it  if  his  neighbor's 
meafiow  sustains  no  actual  injury  thereby,  for  no  action  will  lie  except  by 
a  person  who  sustains  an  actual  injury.  The  right  which  the  proprietor 
who  first  erects  his  mill  and  dam  acquires  by  occupancy,  is  only  a  right 
not  to  have  his  mill  prejudiced  by  the  use  of  the  water  by  any  subse- 
quent mill  or  for  some  subsequent  purpose  ;  for,  as  against  such  subse- 
quent mill,  or  such  subsequent  use  of  the  water,  he  is  the  first  occupant, 
and  his  neighbor  has  only  a  right  to  the  use  of  the  water  as  he  before 
used  it,  unless  he  can  so  use  it  as  not  to  prejudice  his  neighbor's  prior 
mill.  Every  proprietor,  therefore,  who  claims  a  right,  either  to  throw 
the  water  back  upon  the  lands  of  his  neighbor  above,  or  to  diminish 
the  quantity  of  water  which  has  usually  descended  to  the  proprietor 
below,  must  prove  either  a  grant  or  license  from  such  proprietor,  or 
twenty  years'  uninterrupted  enjoyment. 

In  Piatt  V.  Johnson  &  Root,  15  Johns.  213,  it  was  lield  by  the  supreme 
court  of  the  state  of  New,  York  that  a  person  erecting  a  mill  and  dam 
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the  canal  company,  in  respect  to  diminution  of  the  flow  of 
water,  and  that  for  nearly  twenty  years,  from  1853  to  1872^ 
the  society  and  the  canal  company  made  use  of  the  water, 
without  any  cause  of  complaint  on  the  part  of  the  former 
against  the  latter.  The  complainants,  however,  it  should  be 
remarked,  insist  that  the  state  of  the  water  from  1864  to 
1872,  is  no  test  of  the  society's  right,  but  that  the  criterion 
is  its  state  in  1836.  According  to  the  answer,  about  1864 
the  society  increased  the  height  of  their  dam  across  the 
Passaic,  three  feet,  and  by  that  means  erected  a  large  reser- 
voir, capable  of  containing  nearly  seven  million  cubic  feet 
of  water,  and  the  result  was  such  an  increase  of  their  power 
at  Paterson  as  substantially  to  double  it.  The  complain- 
ants insist  that  this  increased  amount  of  water  at  Paterson 
came,  not  from  the  raising  of  the  dam,  but  from  their  stores 
of  water  provided  for  their  canal,  and  that  they  ought,  in 
equity,  to  be  protected  against  being  held  liable,  at  law,  for 


upon  a  stream  of  water,  does  not,  by  the  mere  prior  occupancy,  unac- 
companied with  such  a  length  of  time  as  that  a  grant  may  be  presumed, 
gain  an  exclusive  right,  and  cannot  maintain  an  action  against  a  per- 
son erecting  a  mill  and  dam  above  his,  by  which  the  water  is  in  part 
diverted,  and  he  is  in  some  degree  injured.  This  decision  does  not 
appear  to  me  to  be  in  accordance  with  the  English  decisions.  But  in 
that  case  there  was  no  claim  of  right  setup  by  the  defendant  to  divert 
the  natural  course  of  the  stream,  and  the  mill  erected  by  the  defend- 
ant was  only  in  its  consequences  injurious,  in  some  degree,  to  the 
plaintiff's  mill. 

In  the  present  case  the  society  has  appropriated,  by  occupancy,  the 
whole  water  of  the  Passaic  river,  for  manufacturing  purposes,  as  they 
had  a  right  to  do  under  their  charter,  and  the«Morris  Canal  and  Bank- 
ing Company  set  up  no  adverse  right,  founded  on  any  previous  grant, 
or  on  the  occupation  of  themselves,  or  any  other  under  whom  they 
claim,  and  the  society  has  been  in  the  peaceable  enjoyment  of  the 
waters  for  upwards  of  twenty  years. 

I  consider  it,  therefore,  as  clear,  that  the  society  has  a  right,  as  ripa- 
rian owners,  to  the  flow  of  the  whole  of  the  waters  of  the  Passaic  river, 
in  their  ancient  channel,  down  to  the  great  falls  ;  and  the  Morris  Canal 
and  Banking  Company  cannot  divert  the  waters  of  the  Rockaway,  b}"^ 
which  the  waters  of  the  Passaic  at  the  great  falls  will  be  diminished, 
without  encroaching  on  the  rights  of  the  society. 

Then  the  next  question  is,  whether  the  Morris  Canal  and  Banking 
Company  has  a  right,  under  or  by  virtue  of  their  ch'arter,  to  divert  the 
waters  of  the  Passaic  river,  making  just  compensation  to  the  society 
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damages  for  not  continuing  to  contribute  to  the  society  that 
to  which,  they  allege,  the  latter  were  never  entitled,  and 
to  which,  they  say,  neither  the  complainants  nor  their  lessees 
ever  undertook,  or  were  under  any  obligation,  to  contribute. 

But  the  question,  whether  the  state  of  the  water  in  1872 
is  properly  to  be  regarded  as  a  criterion  or  not,  is  not 
important  to  the  present  consideration ;  for,  whether  it  be 
or  not,  it  appears  that,  up  to  that  year,  the  two  parties  were 
able  to  use  the  water  together,  without  prejudice  to  the 
interests  of  the  society.. 

The  interests,  public  as  well  as  private,  dependent  upon 
the  use  by  the  complainants  of  the  water,  are  very  great, 
and  it  is  manifest  that  both  parties  may  make  use  of  the  water 
without  prejudice  to  the  rights  of  either.  It  is  the  dnty  of 
a  court  of  equity,  and  it  alone  is  competent  to  the  work,  to 
regulate  the  use  of  water  among  those  who  are  entitled  to 
the  use  of  it  in  common,  in  such  manner  as  to  preserve  the 


for  any  actual  injury  which  they  shall  sustain,  and  this  is  a  question  of 
the  greatest  moment  to  the  society. 

The  defendants  contend  that  the  charter  of  the  society  does  not  con- 
fer any  right  or  power  to  enter  upon,  use  or  enjoy  any  streams  of  water 
or  water  privileges  for  manufacturing  purposes,  without  the  voluntary 
consent  of  the  previous  owners  thereof,  and  that  the  society  are  left  to 
acquire  such  streams  of  water  and  water  privileges,  and,  when  acquired, 
to  hold  and  enjoy  them  according  to  the  terms  of  tlieir  contracts  with 
such  previous  owners,  under  the  ordinary  protection  of  law,  and  with 
no  special  immunities  whatever.  And  the  defendants  claim  to  have  a 
constitutional  and  legal  right  to  take  and  use  the  waters  of  the  Passaic 
river  and  tributary  streams  for  the  necessary  purposes  of  their  canal, 
upon  making  compensation. 

Certainly,  the  charter  of  the  society  does  not  confer  on  it  any  right 
to  appropriate  to  its  own  use,  without  the  owner's  previous  consent, 
any  stream  of  water,  or  water  privileges,  for  manufacturing  purposes. 
The  legislature  itself  cannot  take  private  property  for  public  purposes, 
without  just  compensation  ;  and  it  never  has  been  pretended,  that  I 
have  heard,  that  the  society  has  a  right  to  take  either  lands  or  water 
for  the  purposes  of  manufactures,  without  the  consent  of  the  owners 
thereof.  But  (he  legislature  has  granted  to  the  society  a  capaciiy^  and  right  to 
acquire,  and,  when  acquired,  to  hold,  possess  and  enjoy,  such  streams  of  wafer 
and  water  privileges  as  are  necessary  to  carry  into  effect  the  objects  of  their  char- 
ter. The  society  is  a  civil  corporation  for  private  purposes,  though,  at 
the  same  time,  deemed  to  be  connected  with  the  public  good  ;  and  the 
society  could  not,  therefore,  have  expected,  nor  could  the  legislature 
have  intended  to  grant  them,  a  right  to  take  private  property  for 
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rights  of  each.  Belknap  v.  Trimble,  3  Paige  577 ;  Ballon  v. 
Inhabitants  of  Hopkinton,  4  Gray  324.  Said  the  court  in  the 
latter  case :  "In  regulating  the  rights  of  mill-owners  and 
others  in  the  use  of  a  stream  wherein  numbers  of  persons 
are  interested,  equity  is  able  by  one  decree  to  regulate  their 
respective  rights,  to  fix  the  time  and  manner  in  which  water 
may  be  drawn,  and  within  what  limits  it  shall  or  shall  not 
be  drawn  by  all  parties,  respectively;  and  this  is  peculiarly 
adapted  to  the  relief  sought  against  nuisance  and  disturb- 
ance, and  aftbrds  a  more  complete  and  adequate  remedy 
than  can  be  afforded  by  one  or  many  suits  at  law."  The 
language  of  the  same  court,  in  Boston  Water  Power  Co.  v. 
Boston  ^  Worcester  R.  R.  Corp.,  16  Pick.  512,  526,  is  pre- 
cisely in  point :  "  Without  going  at  large  into  the  authori- 
ties, the  court  are  of  opinion  that  this  is  a  case  where  the 
rights  of  the  plaintiffs  being  fixed  and  settled  by  the  stat- 
utes, where  both  parties  are  corporations  claiming  certain 


manufacturing  purposes,  without  the  previous  consent  of  the  owners. 
But  as  the  navigable  canals  contemplated  by  the  charter  were  to  be, 
like  turnpike  roads,  common  highways  for  the  public  to  use,  paying 
reasonable  tolls,  a  right  and  power  is  given  to  take  lands  and  water  for 
that  purpose,  without  the  previous  consent  of  the  owners,  on  making 
compensation  as  provided  for  in  the  charter.  But  when  the  title  is 
once  acquired,  what  difference  does  it  make,  as  to  the  rights  of  the 
society  to  hold  and  enjoy  the  property,  whether  the  society  acquire 
their  title  by  purchase,  with  the  voluntary  consent  of  the  former 
owners,  or  by  the  compulsory  mode  mentioned  in  the  defendant's 
charter?  I  can  discover  none,  nor  do  I  believe  that  there  is  any,  in 
reason  and  common  sense.  And  when  the  society  acquired  a  title  to 
the  lands,  they  acquired  a  right  to  appropriate  and  use  the  waters  for 
manufacturing  purposes,  without  any  special  grant  in  their  charter  of 
a  right  to  do  so.  And  a  right  to  hold  and  enjoy  is  an  immunity 
expressly  granted  to  them. 

The  argument  of  the  defendants  amounts  to  this:  that  the  legisla- 
ture has  granted  to  the  society  a  privilege  and  power  to  acquire  all  tlie 
rights  of  property  necessary  for  carrying  on  manufactures ;  but  that 
the  legislature  has  granted  the  society  no  protection  or  security  for  a 
continuance  of  the  enjoyment  of  such  property  ;  and  that,  therefore, 
the  legislature  was  at  liberty  to  grant  to  another  corporation  a  right 
to  take  it  awa}',  for  other  purposes,  on  making  compensation  to  the 
society;  and  which  power  the  legislature  has  exercised.  And  the 
defendants  boldly  contend  for  an  unlimited  right  to  take  the 
whole  waters  of  the  Passaic,  if  necessary,  for  the  purpose  of  their 
canal ;  and,  if  their  argument  be  well  founded,  the  Morris  Canal  and 
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rights,  but  claiming  them  as  granted  by  the  public,  and  to 
be  exercised  and  carried  into  effect  for  the  use  and  benefit 
of  the  public,  it  is  fit  that  the  plaintiffs,  instead  of  being 
left  to  a  suit  at  law,  in  which  relief  in  damages  only  could 
be  obtained,  should  be  entitled  to  the  more  adequate  and 
complete  remedy  furnished  by  a  court  of  equity,  where  the 
relative  rights  of  the  parties,  with  their  just  limits  and  qual- 
ifications, may  be  declared  and  fixed,  and  under  which  the 
parties  may  enjoy,  specifically,  the  very  rights,  immunities 
and  franchises  which  the  public  intended  to  grant  to  them, 
respectively,  with  an  ultimate  view  to  the  public  benefit  and 
accommodation.  A.  suit  at  law  would  only  enable  the 
plaintiff  corporation  to  recover  and  distribute  a  sum  of 
money,  by  way  of  damages  for  the  violation  of  those  rights, 
among  the  members  of  that  corporation,  as  individuals,  but 
would  not  empower  them  to  accomplish  the  specific  public 
objects  for  attaining  which  these  franchises  were  conferred 
on  them." 


Banking  Company  has  the  right  to  take  the  waters  of  the  Passaic,  in 
the  first  instance,  without  having  recourse  to  the  waters  of  the  Hopat- 
cong  lake  at  all. 

But  can  this  be  possible?  Can  it  be,  that  the  legislature  intended, 
and  the  society  so  understood  it,  that  after  hundreds  of  thousands  of 
dollars  had  been  expended  in  a  hazardous  but  important  undertaking; 
and  that  after  the  object  had  been  accomplished,  and  a  large  and  popu- 
lous manufacturing  town  had  grown  up,  the  whole  water-power  of  the 
society,  on  which  their  prosperity,  and  the  prosperity  of  the  town, 
eniirely  depend,  may  be  destroyed,  and  the  water  taken  for  a  canal? 
It  would  have  been  madness  and  folly  for  the  society  to  have  invested 
their  money  under  such  an  insecure  charter  •  and  if  the  legislatm-e 
possessed  the  right  contended  for,  the  exercise  of  it  would  be  an  unex- 
ampled instance  of  legislative  oppression  and  cruelty. 

But  this,  in  my  opinion,  is  not  the  fair  and  reasonable  construction 
of  the  charter  of  \he  society  ;  nor  did  the  legislature  intend  to  put  it  in 
the  power  of  the  defendants  to  take  from  the  society  their  water-power, 
whereby  not  only  the  society,  but  the  whole  population  of  the  district, 
would  be  involved  in  ruin  and  distress.  Such  construction  must  be 
put  on  a  statute  as  may  best  answer  the  intention  which  the  makers 
had  in  view ;  and  a  thing  which  is  within  the  letter  of  a  statute,  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the  makers. 
And  a  statute  will  sometimes  receive  such  equitable  construction  as  is 
contrary  to  the  letter.  These  are  familiar  rules  of  construction  ;  and, 
in  this  case,  it  is  the  duty  of  the  court  to  put,  if  possible,  such  a  con- 
struction on   the  two  charters  as  will  prevent  their  interfering  with 
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The  same  principle  has  been  recognized  and  applied  in 
this  court  in  the  case  of  Del,  Lack.  ^  West.  E.  R.  Co.  v. 
Erie  Railw.  Co.,  6  C.  E.  Gr.  298,  303,  304.  In  that  case  the 
controversy  between  the  parties  was  in  reference  to  the  use, 
by  them,  of  the  railroad  through  Bergen  tunnel.  That  tun- 
nel was  constructed  by  the  Long  Dock  Company,  which 
company,  on  the  1st  of  November,  1859,  granted  to  the 
Hoboken  Land  and  Improvement  Company  and  their 
assigns  a  perpetual  right  of  way  over  certain  lands  and  prem- 
ises, and  through  the  tunnel,  for  a  single  or  double  track 
railroad,  including  the  riglit  to  use  the  track  in  the  tunnel, 
provided  that  the  use  by  the  grantees  should  not,  at  any 
time,  be  such  as  to  interfere  with,  obstruct,  or  delay  the 
running  of  any  trains  of  the  New  York  and  Erie  Railroad 
Company,  according  to  such  time-tables  as  they  should  from 
time  to  time  adopt.  The  rights  of  the  Long  Dock  Com- 
pany, at  the  time  of  the  filing  of  the  bill,  were  vested  in 


each  other.  And  the  fair  and  reasonable  construction  to  be  given  to 
the  provisions  of  the  Morris  Canal  and  Banking  Company  is,  that  the 
company  shall  have  all  the  right  and  privilege  of  taking  for  their  canal 
such  lands  and  water  as  the  legislature  can  grant,  without  violating 
their  prior  grants. 

In  Wales  v.  Stetson,  2  Mass.  143,  Chief  Justice  Parsons,  in  giving  a 
construction  to  a  turnpike  law,  says,  that  the  rights  legally  vested  in  any 
corporation  cannot  be  controlled  or  destroyed  by  any  subsequent  statute, 
unless  a  power  for  that  purpose  be  reserved  to  the  legislature  in  the  act 
of  incorporation ;  and  that,  in  the  consideration  of  the  provisions  of 
any  statute,  they  ought  to  receive  such  a  rsasonable  construction,  if  the 
words  and  subject-matter  will  admit  of  it,  as  that  the  existing  rights  of 
the  public  or  of  individuals  be  not  infringed.  And,  in  that  case,  the  court 
held  that  the  proprietors  of  a  turnpike  road  have  no  authority  to  erect 
a  gate  upon  an  existing  highway,  unless  specially  authorized  by  the  legis- 
lature. And  the  same  learned  judge  says,  in  Coolidge  v.  Williams,  4 
Mass.  145,  "  that  private  statutes,  made  for  the  accommodation  of 
particular  citizens  or  corporations,  ought  not  to  be  construed  to  affect 
the  rights  or  privileges  of  others,  unless  such  construction  results  from 
express  words,  or  from  necessary  implication." 

If  the  court  will  restrain  the  construction  of  general  words,  so  that 
the  existing  rights  of  the  public  or  of  individuals  will  not  be  infringed, 
certainly  the  reason  is  much  stronger  for  restraining  the  construction 
of  general  words,  so  that  rights  held  under  prior  grants  will  not  be 
infringed. 

A  charter  to  a  corporation  is  in  the  nature  of  a  contract,  and  when 
rights  have  become  vested  under  it,  the  legislature  cannot  divert  those 
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the  Erie  Railway  Company,  and  those  of  the  Hoboken  Land 
and  Improvement  Company  in  the  Delaware,  Lackawanna 
and  Western  Railroad  Company.  In  that  case  the  chief 
justice,  who  sat  for  the  chancellor,  said  in  reference  to  the 
question  in  the  cause  relating  to  the  relative  rights  of  the  par- 
ties to  the  use  of  the  Bergen  tunnel :  "  It  was  insisted  that 
over  a  matter  of  this  kind  this  court  had  no  jurisdiction. 
The  bill  asks  that,  if  deemed  necessary,  regulations  should  be 
estabUshed  by  this  court,  controlling  the  use,  by  these  com- 
panies, of  this  tunnel,  and  that  a  receiver  should  be  appointed 
to  oversee  the  execution  of  such  regulations;  and  it  was  the 
existence  of  this  power  which  was  denied  on  the  side  of 
the  defendants.  I  have  examined  the  cases  cited,  but  have 
not  found  that  any  of  them  sustain  the  objection.  *  *  *  * 
In  the  case  before  me  these  parties  possess  a  community  of 
interest  in  this  property.  They  are  tenants  in  common  of 
an  easement,  and  if  this  court  cannot  protect  the  one  against 


rights,  and  they  would  remain  though  the  charter  were  repealed. 
The  right  to  the  use  of  the  waters  of  the  Passaic,  is  legally  vested  in 
the  society^-as  a  corporation  ;  and  the  court  will  never  put  such  a  con- 
struction on  general  words,  in  a  subsequent  charter,  as  will  interfere 
with  and  injure  that  right.  The  legislature  could  not,  in  good  faith, 
have  intended  that ;  and  it  would,  therefore,  be  highly  indecorous  and 
improper  for  a  court  to  put  such  a  construction  on  the  act.  We  are 
told  by  Black«tone,  in  his  commentaries  (1  Bl.  Com.  91),  '"that  where 
some  collateral  matter  arises  out  of  the  general  words,  and  happens  to 
be  unreasonable,  there  the  judges  are,  in  decency,  to  conclude  that  this 
■consequence  was  not  foreseen  by  the  parliament,  and,  therefore,  they 
are  at  liberty  to  expound  the  statute  by  equity,  and  only  quoad  hoe 
disregard  it." 

The  construction  contended  for  by  the  defendants  is  highly  unrea- 
sonable, and  no  one  can  for  a  moment  believe  that  the  legislature,  by 
the  charter  to  the  Morris  Canal  and  Banking  Company,  intended  to 
grant  them  aright  to  interfere  with  and  materially  injure  the  water- 
power  of  the  society.  Suppose,  when  the  application  for  that  charter 
was  made,  the  legislature  had  been  asked — Do  you  mean  or  intend  to 
confer  on  the  Morris  Canal  and  Banking  Company  an  unlimited  right 
to  take  the  waters  of  the  Passaic  river,  if  necessary,  for  the  purpose  of 
their  canal,  and  thereby  injure  the  manufactoi'ies  at  Paterson? — I  dare 
to  assert,  that  there  was  not  a  single  individual  of  that  body  but  who 
would  have  rejected  such  an  idea  with  indignation.  And  nothing 
short  of  clear  and  express  words  could  justify  the  court  in  giving  to 
tb'  t  charter  such  an  unreasonable  construction. 
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the  injustice  of  the  other,  the  party  whose  rights  are 
invaded  is  clearly  without  any  adequate  remedy,  for  it  is 
certain  that  either  of  these  companies,  thus  situated,  can  eo 
act  with  respect  to  the  common  easement  as  to  render  it 
worthless  to  the  other,  and  thus  bring  upon  the  latter  incal- 
culable mischief.  The  general  cognizance  of  equity  in  cases 
of  this  kind,  where  property  is  enjoyed  in  common,  will  not, 
it  is  presumed,  be  disputed  by  any  one,  and  I  can  perceive 
no  reason  why  this  power  should  not  exist  where  two  rail- 
roads are  such  tenants  in  common,  as  well  as  in  other  cases. 
In  truth,  as  these  companies,  although  technically  private 
corporations,  are  in  some  measure  public  agents,  there  exists 
in  such  cases  as  the  present,  an  additional  reason  why  a 
judicial  control  should  be  extended,  as  far  as  possible,  over 
their  conduct  towards  each  other.  I  have  no  doubt  as  to- 
the  jurisdiction  of  this  court  over  this  subject,  and  shall  not 
scruple,  therefore,  to  exercise  it  to  the  fullest  extent  that 


The  faith  of  the  state,  for  the  inviolability  of  the  rights  of  the  society 
acquired  under  their  charter,  is  as  solemnly  pledged  to  the  society  as 
it  is  to  the  Morris  Canal  and  Banking  Company  for  the  protection  of 
their  canal.  Where  is  the  express  provision  in  the  charter  of  the  Mor- 
ris Canal  and  Banking  Company,  that,  after  they  have  cut  their  canal 
and  expended  their  million  of  dollars  in  filling  it  with  the  waters  of 
the  Hopatcong  lake,  the  waters  of  that  lake  shall  not  be  granted  by  the 
legislature  for  some  other  purpose?  The  guaranty  is  only  an  implied 
one,  arising  from  the  nature  of  the  grant ;  but  the  faith  of  the  state 
would  be  as  grossly  violated  by  the  breach  of  that  implied  contract,  as 
by  the  breach  of  an  express  one. 

The  right  to  hold  and  enjoy  such  lands,  tenements  and  heredita- 
ments as  shall  be  needful  for  carrying  on  manufactures,  is  fully  and 
clearly  granted  to  the  society,  by  a  charter-right,  and  if  it  is  not  secured 
to  them  by  their  charter,  I  know  of  no  right  that  is.  If  you  may  take 
their  water,  you  may  take  their  lands ;  and  if  you  take  their  water  and 
lands,  what  rights  have  they  left,  that  are  worth  contending  for? 

The  society  do  not  and  cannot  claim,  under  or  by  virtue  of  their 
charter,  a  right  to  take  the  waters  of  the  Passaic,  without  first  acquiring 
such  right  by  purchase  ;  but  they  do  claim,  under  and  by  virtue  of  their 
charter,  a  right  to  acquire,  hold  and  evjoy  those  waters  for  manufacturing 
purposes.  And  when  thus  acquired  and  held,  can  they  be  taken  away  ? 
Why  give  the  society  a  right  to  acquire  those  waters,  if,  when  acquired, 
they  may  be  taken  from  them?  If  those  waters  were  necessary  to 
enable  the  society  to  introduce  and  establish  manufactures,  the  use  of 
them  is  equally  necessary  to  enable  the  society  to  continue  to  carry 
them  on.     The  very  object,  spirit  and  essence  of  the  contract  between. 
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the  circumstances  of  the  case  may  now,  or  at  any  time  here- 
after, appear  to  require." 

It  is  very  manifest  that  this  is  a  case  in  which  it  is  par- 
ticularly incumbent  upon  this  court  to  intervene.  Both  par- 
ties are  in  the  exercise  of  franchises  granted  by  the  legis- 
lature for  the  ultimate  benefit  of  the  public,  and  both  are 
accordingly  engaged  in  business  of  great  importance  to  the 
public.  The  complainants  claim  the  right  to  the  use  of  the 
water,  not  only  under  legislative  authority,  but  under  such 
authority  obtained  with  the  consent  of  the  defendant.  The 
interruption  of  the  business  of  the  complainants  would  be 
a  public  as  well  as  a  private  injury.  In  the  suits  at  law, 
the  societ}^,  by  establishing  their  claim  against  the  complain- 
ants, would  only  recover  damages  for  past  injury.  They 
cannot  in  those  suits  obtain  any  guaranty  for  the  future. 
Already  there  are  two  of  those  actions  in  progress.  There 
may  be  more.     If  the  society's  rights  have  been  invaded, 


the  state  and  the  society,  is  the  implied  guaranty  that  the  society  may 
hold  and  enjoy  everything  necessary  to  carry  on  the  business  of  manu-. 
factures. 

In  my  opinion,  then,  the  society  has,  by  their  purchase  and  occu- 
pancy, acquired,  under  and  by  virtue  of  their  charter,  a  right  to  the 
use  of  the  whole  of  the  waters  of  the  Passaic,  at  and  above  the  great 
falls ;  and  the  Morris  Canal  and  Banking  Company  has  no  authority 
or  right,  by  their  charter,  to  encroach  on  the  rights  of  the  society,  by 
diverting  the  waters  of  the  Rockawaj',  which  is  a  principal  branch  of 
the  Pass  lie,  or  in  any  other  way,  by  which  there  will  be  a  diminution 
of  the  quantity  of  water  at  the  great  falls. 

But  the  society  has  no  right  to  the  waters  of  the  Great  pond,  or  any 
other  waters  v?hich  do  not  flow  into  and  increase  the  waters  of  the  Pas- 
saic above  the  great  falls,  and  which  the  society  has  not  appropriated, 
liy  occupancy,  to  the  purposes  of  manufactures.  The  right  granted  to 
the  society,  and  not  used,  of  cutting  navigable  canals,  cannot  operate 
as  a  restriction  upon  the  power  of  the  legislature  to  grant  canal  char- 
ters; and,  especially,  after  such  a  lapse  of  time;  and  a  charter  having 
been  granted  by  the  legislature  to  the  defendants,  who  have  appropri- 
ated the  waters  of  the  lake  to  the  purposes  of  the  Movris  canal,  the 
use  of  those  waters  is  secured  to  the  defendants  by  their  charter.  And 
any  claim  set  up  by  the  society,  of  a  right  to  cut  navigable  canals 
wherever  and  whenever  they  please,  in  the  state,  is  extravagant  and 
unfounded.  The  society  has  no  right  to  cut  a  navigable  canal  but  "for 
the  purpose  of  transporting  goods,  wares  and  merchandises  to  and  from 
some  manufactory  by  them  established  "  in  the  district ;  and  if,  here- 
after, the  society  exercise  this  right,  they  must  do  it  without  infringing 
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this  court  is  able,  by  a  single  suit,  to  ascertain  and  award 
damages  for  injury  to  them  in  the  past,  and  to  secure  pro- 
tection to  the  society  therein  for  the  future,  and  it  can,  at 
the  same  time,  secure  to  the  complainants  their  rights, 
providing  for  the  peaceable  enjoyment,  by  both  parties,  of 
their  respective  rights,  whatever  they  may  be.  In  view  of 
the  magnitude  of  the  interests  involved  in  the  controversy, 
and  the  importance  of  constantly  securing  to  each  party 
their  entire  rights ;  and  in  view  of  the  equities  which  the 
complainants  set  up,  arising  out  of  various  transactions, 
covering  a  period  of  half  a  century,  and  consisting  to  no 
small  degree  of  equitable  estoppels,  and  in  view  of  the  lia- 
bility of  the  complainants  to  a  multiplicity  of  suits  at  law, 
it  is  incumbent  on  this  court  to  draw  the  controversy  into 
this  forum  for  determination. 

Equity  will  interpose  to  protect  and  secure  the  enjoyment 
of  franchises  granted  by  the  legislature,  on  the  ground  that 


on  the  prior  rights  of  any  other  corporation  that  shall  have  appropri- 
ated, by  virtue  of  their  charter,  any  particular  waters  to  their  use. 

The  defendants  admit,  in  their  answer,  that  they  have  erected  a 
dam  and  other  water-works  on  the  Rockaway  river,  near  Dover  and 
Powerville  and  other  phices,  for  the  purpose  of  diverting  into  their 
canal  such  of  the  said  waters  as  may  be  necessary,  in  order  to  carr}^ 
into  effect  the  objects  of  their  incorporation.  But  they  aver  that  the 
quantity  of  water  passing  into  the  falls  by  the  natural  current  of  the 
Passaic  and  its  tributary  streams  will  not  he  in  any  degree  diminished 
by  the  canal,  inasmuch  as  the  waters  to  be  drawn  from  the  Hopatcong 
and  those  from  one  of  the  head  branches  of  the  Raritan  river,  after 
passing  through  and  supplying  the  canal  to  Dover,  will  be  there  let 
into  the  Rockaway,  and  will  thus  introduce  into  the  bed  of  the  river 
as  mucli  water  as  will  afterwarfls  be  taken  from  it,  or  from  any  of  its 
tributary  streams,  for  the  purposes  of  the  canal.  And  they  further 
aver,  that  by  means  of  the  dam  at  the  outlet  of  the  lake,  which  has 
been  raised  by  the  defendants  five  feet  above  its  former  height,  and 
which  they  contemplate,  if  necessary,  to  raise  still  higher,  an  exten- 
sive reservoir  has  been  formed  ;  and  by  the  additional  reservoir  which, 
if  necessary,  they  design  to  form,  by  a  dam  to  be  constructed  at  the 
outlet  of  Green  pond,  an  extra  and  very  considerable  supply  of  water 
will  be  insured  in  time  of  drought,  as  well  to  the  Morris  canal  as  to 
the  manufactories  on  the  Rockaway  and  Passaic  rivers,  thereby  obvi- 
ating, in  a  great  degree,  the  inconvenience  to  be  apprehended  from  a 
scarcity  of  water  during  the  summer  months. 

The  question  then  is,  Will  the  works  which  are  begun,  and  are  now 
in   progress,  for  supplying  the  Morris  Canal  with  water,  occasion,  if 
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It  furnishes  the  only  complete  and  adequate  remedy.  High 
on  Inj.  §§  570,  571,  572.  The  case  of  Mercer  ^  Somerset  B. 
R.  Co.  V.  Delaware  ^  Bound  Brook  B.  B.  Co.,  decided  in  this 
court  in  1875,  furnishes  an  instance  of  the  exercise  of  the 
jurisdiction  of  this  court  in  controlling  the  action  of  con- 
testing corporations  in  the  conflict  of  their  franchises 
granted  hy  the  legislature. 

Where  the  party  complained  against  professes  to  act  by 
public  authority  to  enter  upon,  and,  to  a  certain  extent,  to 
use  the  land  of  other  persons,  and  exceeds  his  authority,  it 
is  held  to  be  a  peculiarly  proper  case  for  the  interposition 
■of  a  court  of  equity.  Boston  Water  Bower  Co.  v.  Boston  ^^ 
Worcester  B.  B.  Corp.,  uhi  supra;  Agar  v.  Begenfs  Canal  Co., 
Cooper's  Eq.  77. 

There  is  still  another  and  cogent  reason  for  drawing  the 
litigation  between  these  parties  into  this  court.  As  before 
stated,  the  relations  between  the  society  and  the  canal  com- 

corapleted,  a  diminution  of  the  quantity  of  water  in  the  Passaic  river 
at  the  great  falls?  The  defendants  have  a  right,  in  my  opmion,  to 
acquire,  in  the  manner  authorized  by  their  charter,  and  to  use,  tlie 
water  of  the  Passaic,  if  they  can  do  it  without  prejudice  to  the  rights 
of  the  society,  who  can  have  no  serious  ground  of  complamt,  unless 
they  sustain  an  actual  injury,  which  they  would  do  by  a  diminution  of 
their  wa'er-power.  ■,  c     a 

Whether  Lake  Hopatcong  and  the  other  means  which  the  detencl- 
ants  contemplate  resorting  to  for  the  purpose,  if  necessary,  will  supply 
a  sufficient  quantity  of  water  for  the  whole  length  of  the  Morris  canal, 
is  a  question  which  cannot  now  be  satisfactorily  solved,  so  as  to  justify 
the  interference  of  this  court. 

It  has  been  confidently  asserted,  both  before. the  commencement  ot 
the  canal  and  at  the  present  time,  that  the  supply  of  water  from  the 
lake  will  be  much  more  than  the  canal  will  require.  This  is  asserted 
by  the  defendants  in  their  answer  ;  and  the  commissioners  appointed 
by  the  legislature  to  visit  the  canal,  and  who  reported  to  the  legisla- 
ture at  their  last  session,  state,  in  their  report,  that  the  information 
afforded  them,  and  their  own  observation,  fully  concur  in  the  belief  of 
the  abundance  of  the  waters  of  the  lake,  at  all  times,  for  the  purposes 
of  the  canal.  But,  admit  the  question  to  be  doubtful,  the  injunction 
ought  not  to  issue.  The  route  of  the  Morris  canal  has  long  since  been 
known  to  the  society  ;  large  sums  of  money  have  been  expended,  and 
the  canal  is  now  in  a  great  state  of  forwardness.  Under  these  circum- 
stances, it  would  not,  I  think,  be  a  sound  exercise  of  discretion  for  the 
court  to  interfere,  on  the  ground  of  apprehended  danger. 
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pany,  in  respect  to  the  use  of  the  water,  have  existed  for 
more  than  half  a  century.  Three  suits  have  been  brought 
in  this  court  on  the  subject.  In  disposing  of  the  question 
between  the  parties,  resort  must  be  had  to  the  pleadings 
and  testimony  in  those  causes.  They  are  here.  And  fur- 
ther, in  view  of  the  character  of  the  subject-matter  of  the 
controversy,  this  is  a  more  appropriate  forum  for  the  deter- 
mination of  the  questions  between  the  parties  than  a  court 
of  law.  More  deliberate  consideration  can  be  given  to  it 
here  than  can  be  given  to  it  by  a  jury.  A  matter  so  com- 
plicated and  involved  will  be  better  decided  by  this  tribunal 
than  by  one  in  which  there  is  less  opportunity  for  consider- 
ation and  deliberation,  both  in  the  conduct  of  the  litigation 
and  in  the  decision.  In  Black  v.  Shreve,  3  Hal.  Ch.  440,  457, 
the  complexity  of  the  covenant,  and  the  multiplicity  of  suits 
to  which    it   might  give   rise   at  law,   were   regarded   as 


Here  the  question  is,  whether  the  works  of  the  defendants  will  or 
will  not  be  a  nuisance  to  the  society.  In  a  plain  case  of  nuisance^  the 
court  will  interfere  by  injunction,  and  will  not  suffer  the  nuisance  to 
go  on,  to  the  prejudice  of  the  party  complaining.  But  I  cannot  grant 
the  injunction  upon  assertions,  calculations  and  mere  speculative 
opinions,  and  where  the  injury  to  the  defendants  might  be  irreparable 
if  the  court  should  mistakenly  interfere. 

It  is  a  circumstance  of  considerable  weight,  in  my  mind,  that  in 
December,  1826,  Mr.  Colt,  the  governor  of  the  society,  in  a  letter 
addressed  to  Mr.  Colden.  president  of  the  Morris  Canal  and  Banking 
Company,  objected  to  the  present  location  of  the  Morris  canal,  only  on 
the  ground  thatthisroutewouldnotafford  the  expected  accommodation 
to  the  town  of  Paterson,  and  in  respect  to  the  water  he  says :  "  /  am 
led  to  believe,  from  what  I  hear,  that  you  will  take  more  water  to  supply 
your  level  to  pass  this,  than  you  bring  from  your  summit  level,  and  of 
course  to  our  injury."  From  which  it  appears  that  Mr.  Colt  is  himself 
doubtful  whether  the  Morris  Canal  and  Banking  Company,  in  using 
the  water  of  the  Rockaway,  will  take  more  water  than  they  bring  from 
the  summit  level,  and  that  he  did  not  object  to  their  making  use  of 
the  water,  if  the  defendants  would  adopt  the  lower  instead  of  the 
upper  route.  He  says  that  he  is  led  to  believe  that  they  will  take  more 
water  than  they  will  bring,  but  he  does  not  positively  assert  that  such 
will  be  the  fact.  This  is  a  particular  case,  attended  with  special  cir- 
cumstances, and  where  no  actual  injury  has  been  sustained,  but  only 
danger  apprehended.  The  defendants  must,  therefore,  be  left  to  pro- 
ceed at  their  peril.  The  complainants  have  now  given  them  notice, 
by  their  bill,  of  their  rights,  "  and  stronger  notice  by  this  motion  ;  if 
they  do  wrong,  it  is  at  their  peril."  See  AtCy-Gen.  v.  Doughty,  2  Ves.  453-4. 

The  injunction  is  refused. 
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grounds  on  which  this  court  might  properly  entertain  a  bill 
for  the  adjustment,  in  one  suit,  of  the  contribution  called 
for  by  the  covenant. 

The  motion  to  dissolve  v^ill  be  denied,  with  costs. 


Freeman  Bower 

V. 

The  Hadden  Blue  Stone  Company  and  Daniel  M.  Lyon. 

1.  Any  writing  which  clearly  appropriates  a  fund  or  property  to  a 
person,  will,  in  equity,  be  esteemed  an  assignnaent.  Equity  disregards 
mere  form. 

2.  A  suitor  whose  title  is  purely  equitable,  has  no  remedy  at  law, 
but  must  resort  to  equity. 

3.  When  thfe  parties  to  a  contract  have  expressed  their  meaning  by 
plain  words,  there  is  nothing  to  construe,  and  in  such  a  case  all  a  court 
can  do  is  to  enforce  the  contract. 

4.  A  purchaser  who  co-operates  with  the  vendor  in  the  misappropri- 
ation of  purchase-money  which  he  knows  was  raised  for  the  benefit  of 
a  third  person,  renders- himself  liable  to  the  person  defrauded  to  the 
extent  of  the  fund  misapplied  with  his  connivance. 


On  bill,  answers  and  proofs. 

Mr.  Ludlow  Mc  Carter  and  Mr.  John  R.  Emery,  for  com- 
plainant. 

Mr.  Joseph  Coult,  for  defendant  Lyon. 

Mr..  John  A.  Miller,  Jr.,  for  the  corporation. 
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The  Vice-Chancellor. 

The  instrument  which  gives  rise  to  this  suit  is  in  these 
words : 

"This  is  to  certify  that,  in  consideration  of  a  $1,000  bond  on  the 
town  of  Harrison,  to  me  in  hand  paid  by  Freeman  Bower,  of  the  town 
of  Harrison,  Hudson  county,  New  Jersey,  I,  Daniel  M.  Lyon,  treasurer 
■of  the  Hadden  Blue  Stone  Company,  do  hereby  agree  to  assign,  trans- 
fer and  set  over  unto  the  said  Freeman  Bower  such  an  interest  in  the 
judgment  obtained  by  the  Hadden  Blue  Stone  Company  against  James 
B.  Smith,  of  the  town  of  Harrison,  in  the  supreme  court  of  the  state 
of  New  Jersey,  for  the  sum  of  $2,501.59,  besides  costs  of  suit,  on  the 
24th  day  of  November,  1873,  as  will  secure  to  said  Bower  the  repay- 
ment of  the  sum  realized  by  me  on  said  bond,  paid  by  him  as  afore- 
said, on  account  of  the  aforesaid  judgment  against  said  James  B. 
Smith.  "Witness  my  hand,  this  17th  day  of  December,  1873.  Daniel 
M.  Lyon,  treasurer." 

It  is  admitted  that  $900  was  realized  on  the  bond.  It 
also  appears  that  in  April  or  May,  1874,  a  debtor  of  James 
B.  Smith  (the  judgment  debtor)  paid  to  the  defendant 
Lyon,  on  account  of  the  judgment,  the  sum  of  $443.56, 
and  that  on  the  18th  of  June,  1874,  Smith's  real  estate  was 
sold,  under  the  judgment,  for  $1,700,  making  the  sum  total 
realized  $3,043.56.  With  costs  added,  the  total  amount  of 
the  judgment,  at  the  date  of  its  recovery  (November  24th, 
1873)  was  $2,539.35.  The  real  estate  was  struck  off  to  Mr. 
Lyon.  He  says  he  purchased  for  the  plaintiff.  His  signa- 
ture to  the  memorandum  of  purchase  has  the  word  "  treas- 
urer" written  under  it.  The  sheriff  conveyed  the  property 
to  him,  but  he  says  this  was  done  pursuant  to  an  agreement 
subsequently  made  by  the  corporation  and  himself,  by  which 
it  agreed  to  sell  him  the  land  for  $100  less  than  the  amount 
of  his  bid.  He  also  says  he  has  paid  to  the  corporation  all 
the  money  he  received  on  the  judgment.  He  was  its  treas- 
urer, also  a  director,  and  the  owner  of  two-fifths  of  its  stock. 
At  the  time  he  paid  the  purchase-money  of  the  land,  he 
admits  the  corporation  w^as  badly  crippled.  He  says  it 
was  indebted  to  him  in  the  sum  of  $17,000  or  $18,000,  and 
had  sunk  more  than  three-fourths  of  its  capital.     With   a 
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paid-up  capital  of  $100,000,  its  franchise  and  all  its  other 
property  were  sold,  on  the  5th  of  March,  1875,  for|13,000. 
According  to  his  statement  its  losses  mainly  occurred  in 
1871  anci  1872.  His  account  of  the  payment  of  the  $1,600 
is  both  confused  and  contradictory.  It  is  impossible  to 
resist  the  belief  that,  either  he  has  a  very  treacherous  mem- 
ory, or  is  unwillino;  to  disclose  all  he  remembers. 

Three  questions  were  discussed  on  the  hearing :  First,  ia 
the  complainant  in  the  proper  forum ;  second,  does  the  con- 
tract give  the  complainant  the  right  to  be  first  paid  out  of 
the  moneys  realized  on  the  judgment;  and,  third,  is  the 
defendant  Lyon  liable  to  the  complainant  for  any  part  of 
the  purchase-money  of  the  land  purchased  by  him» 

On  the  argument,  it  was  admitted  that  the  defendant  Lyou' 
had  authority  to  bind  the  corporation  by  the  contract  of 
December  17th,  1873,  Without  such  concession  or  proof 
showing  that  he  was  specially  empowered,  I  think  it  is  quite 
clear  the  contract  could  not  be  regarded  as  the  act  of  the 
corporation.  It  was,  in  effect,  a  borrowing  of  money  by 
pledging  the  property  of  the  corporation,  and  this,  in  my 
view,  tho-  treasurer  of  such  a  corporation  would  have  no 
power  to  do  in  virtue  of  his  ofiice  or  employment.  To 
make  it  the  act  of  the  corporation,  special  authority  would 
have  to  be  shown. 

I  think  it  is  entirely  clear,  the  complainant  has  a  right  to 
a  remedy  in  equity.  His  contract  is  not  an  assignment,  but 
merely  gives  him  a  right  to  an  assignment.  His  title,  there- 
fore, is  purely  equitable.  Without  an  actual  assignment  or 
legal  title,  a  court  of  law  is  powerless  to  give  him  any  aid; 
but  equity  disregards  mere  form ;  if  the  right  exists,  even  if 
it  is  not  formally  manifested,  it  will  afford  both  remedy  and 
relief.  In  equity  no  particular  form  is  necessary ;  -any  writ- 
ing, or  even  an  act,  which  plainly  makes  an  appropriation 
of  the  fund  or  property,  will  be  esteemed  an  assignment.  2 
Story's  Eq.  Juris.  §  1047 ;  Galway  v.  Fuller  ton,  2  C.  E.  G.r.  389. 

Nor  do  I  think  there  can  be  the  slightest  doubt  about  what 
the  contract  means.    .It  was  drawn  by  the  counsel  of  the 
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corporation,  moet  probably  under  the  direction  of  the  officers 
who  negotiated  it.  The  defendants  selected  the  language 
in  which  their  obligation  should  be  expressed,  and  are  not, 
therefore,  in  a  position  to  ask  that  its  words  shall  not  be 
read  according  to  their  natural  force,  nor  that  full  effect 
shall  not  be  given  to  their  plain  sense.  The  contract  plainly 
says  that  such  an  interest  in  the  judgment  shall  be  assigned 
to  the  complainant  as  will  secure  to  him  the  sum  realized 
on  the  sale  of  his  bond.  This  language  is  so  clear  as  to 
leave  no  room  for  construction.  The  parties  have  said,  by 
very  plain  words,  what  they  meant,  and  where  that  is  the 
case  the  court  has  no  duty  to  perform  but  to  carry  their 
meaning  into  effect.  The  complainant  is  to  have  such  an 
interest  as  will  give  him  his  money  back,  even  if  it  takes 
all.  No  particular  or  specified  part  or  interest  is  carved 
out  or  separated,  but  he  is  to  have  so  much,  or  whatever 
will  repay  him.  The  same  idea  would  have  been  expressed 
if  the  language  had  been  that  he  was  to  have  the  whole 
judgment,  or  so  much  or  such  part  of  it  as  should  be  suffi- 
cient to  repay  him.  He  was  to  be  repaid  in  any  event;  his 
right  is  made  paramount  over  every  other  right,  and  he 
would,  therefore,  have  been  entitled  to  his  money,  even  if 
only  a  sum  just  sufficient  to  repay  him  had  been  collected. 
Can  the  complainant  hold  the  defendant  Lyon  for  any 
part  of  the  purchase-money  of  the  land  ?  The  purchase- 
money  was  not  paid  to  the  sheriff;  if  paid  at  all,  it  was  paid 
either  to  the  corporation,  its  creditors  or  stockholders.  It 
is  impossible  to  say  to  whom  it  was  paid,  or  whether  it  was 
paid  at  all.  The  defendant's  evidence  on  this  point  is  con- 
fused and  contradictory.  It  is  clear,  a  payment  to  the  cor- 
poration did  not  constitute  a  payment  to  the  complainant. 
Their  rights  were  several  and  not  joint — the  complainant 
occupied  a  position  of  superior  right, — hence  a  payment  to 
the  corporation  was  not  a  payment  to  him.  The  relation 
of  principal  and  agent  did  not  exist,  either  in  fact  or  legal 
theory.  If  Mr.  Lyon  paid  the  money  to  anybody,  he  paid 
it  with  full  notice  of  the  complainant's  rights.     He  nego- 
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tiated  the  contract,  and  signed  it  for  the  corporation. 
Between  the  day  \Yhen  he  bid  off  the  land  and  the  day  when 
he  got  his  deed,  he  had  an  interview  with  the  complainant, 
in  which  he  tried  to  induce  him  to  take  the  land,  but  he 
says  he  refused,  stating  that  he  wanted  his  money,  and  he 
would  not  accept  anything  else.  He  also  knew  the  corpo- 
ration was  deeply  in  debt  and  in  sore  need  of  money.  He 
knew  the  money  belonged  to  the  complainant,  and  that  he 
demanded  its  payment;  a  payment  to  any  other  person, 
under  such  circumstances,  was  not  only  entirely  without 
warrant,  but  wantonly  reckless  or  fraudulent.  But  it  is 
said  Mr.  Lyon  purchased  the  land  of  the  corporation,  and 
was  therefore  obliged,  by  force  of  his  contract,  to  pay  the 
purchase-money  to  the  corporation.  As  already  remarked, 
the  proof  of  payment  is  very  unsatisfactory.  The  books  of 
the  corporation,  which,  it  is  fair  to  assume,  would  have 
given  full  information  on  this  subject,  were  not  produced, 
although  their  production  was  demanded  by  legal  process. 
The  defendant  could  have  produced  them,  if  he  had  desired 
to  do  so.  His  conduct  in  this  respect  evinces  a  determi- 
nation tO/- conceal  what  he  ought  to  have  been  anxious  to 
exhibit,  if  his  statements  were  true.  His  conduct  renders 
it  impossible  to  believe  that  the  books  would  have  con- 
firmed his  story.  But,  even  if  it  be  conceded  that  he  made 
the  purchase  of  the  corporation,  and  paid  it  the  whole  of 
the  purchase-money,  still,  I  think  he  is  unquestionably  liable. 
The  money  came  to  his  hands,  subject  to  the  complainant's 
rights;  the  moment  it  passed  from  the  individual  to  the 
treasurer — if  it  did  pass  at  all — he  held  it  in  trust  for  the 
complainant.  He  had  full  notice  of  the  trust,  having  been 
the  instrument  by  which  it  was  created.  He  co-operated  in 
the  misapplication  of  the  money — in  fact,  solely  directed  the 
misappropriation.  The  wrongful  act  of  the  trustee  was  per- 
formed by  him.  A  purchaser  who  co-operates  with  the 
vendor  in  the  misapplication  of  purchase-money  which  he 
knows  is  raised  for  the  benefit  of  a  third  person,  or,  either 
directly   or   indirectly,   aids   the   vendor   in    diverting   the 
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money,  renders  himself  liable  to  the  person  defrauded  to- 
the  extent  of  the  fund  misapplied  with  his  connivance. 
Nicholls  V.  Peak,  1  Beas.  69 ;  1  Lead.  Cas.  in  Eq.  114.  The 
defendants'  liability  rests  upon  principles  of  undoubted 
justice. 

The  complainant  is   entitled  to  a  decree   against  both 
defendants. 


Charles  Partridge 

V. 

Edwin  F.  Wells  and  Margaret  S.,  his  wife. 

1.  Property  purchased  by  one  copartner  with  the  funds  of  the  firm, 
and  title  taken  in  the  name  of  his  wife,  is  partnership  assets. 

2.  When  it  clearly  appears  on  the  face  of  the  bill  that  the  complain- 
ant's right  of  action  is  barred,  advantage  may  be  taken  of  the  statute 
of  limitations  by  demurrer. 

3.  The  bar  of  the  statute  is  as  perfect  an  answer  in  equity  as  at  law, 
to  actions  covered  by  the  statute. 

4.  The  statute  does  not  apply  to  such  trusts  as  are  not  cognizable  at 
law,  and  upon  which  a  remedy  can  only  be  had  in  equity. 


On  demurrer. 

Mr.  A.  V.  Schenck,  for  demurrants. 

Mr.  S.  H.  Jones,  for  complainant. 

The  Vice-Chancellor. 

The  bill  in  this  case  presents  the  following  facts :  On  the 
19th  day  of  August,  1862,  a  copartnership  was  formed  by 
the  complainant,  the  defendant  (Edwin  F.  Wells)  and  one 
Henry  D,  Partridge,  to  carry  on  the  produce  commission 
business  in  the  city  of  New  York,  which  continued  until 
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January  3d,  1871,  when  it  was  dissolved  by  the  death  of 
Henry  D.  Partridge.  A  settlement  was  then  made  by  the 
complainant  and  defendant,  and  a  new  firm  formed,  consist- 
ins-  of  themselves  alone,  which  continued  in  the  prosecution 
of  the  same  business  until  October  12th,  1875,  when  it  was 
dissolved  by  agreement.  During  the  existence  of  the  first 
firm,  and  in  the  years  1868  and  1870,  Wells  fraudulently 
abstracted  from  the  firm  over  $5,000,  and  invested  it  in  real 
estate,  in  the  name  of  his  wafe ;  and  during  the  existence  of 
the  second  firm,  and  in  the  years  1872  and  1874,  he  abstracted 
a  further  sum  of  over  $4,000,  and  purchased  real  estate,  and 
procured  it  to  be  conveyed  to  his  wife.  A  part  of  this  last 
sum  was  also  used  in  the  purchase  of  furniture  and  other 
personal  property.  In  addition  to  the  two  sums  already 
mentioned,  it  is  said  Wells  has  made  improvements  on  the 
lands  held  by  his  wife  with  money  belonging  to  the  copartner- 
ship and  paid  the  taxes,  interest  on  mortgages  and  insur- 
ance thereon. 

The  bill  avers  that  Wells  was  found  to  be  indebted, to  the 
complainant  when  the  last  dissolution  took  place  (October 
12th,  1875),  in  the  sum  of  $33,579.30,  and  that  he  was  then 
insolvent.  It  prays  that  an  account  of  the  expenses,  receipts 
and  profits  of  the  copartnership  may  be  taken  ;  that  the 
property  purchased  by  Wells  with  the  moneys  of  the  firm, 
and  now  held  by  his  wife  and  himself,  may  be  declared  to  be 
partnership  assets,  and  be  applied  in  discharge  of  the  amount 
which  may  be  found  to  be  due  to  the  complainant ;  for  an 
injunction  restraining  the  transfer  and  encumbrance  of  the 
property  purchased  with  partnership  funds,  and  for  general 
relief.  The  bill  was  filed  January  24th,  1877.  It  does  not 
show  when  the  complainant  was  first  notified  or  obtained 
knowledge  of  the  frauds  charged  against  the  defendants. 

The  defendants  do  not  answer,  but  attempt  to  meet  the 
complainant's  case  by  a  demurrer,  alleging  want  of  equity 
and  multifariousness.  On  the  argument  no  attempt  was 
made  to  sustain  the  demurrer,  except  on  the  ground  that 
the  complainant's  right  of  action  was  barred  by  lapse  of  time. 
12 
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The  case  made  by  the  bill  presents,  undeniably,  a  good 
cause  of  action.  A  case  of  such  extreme  merit  is  shown  as, 
in  the  language  of  Lord  Hardwicke  [Brereton  v.  Gamul,  2 
Atk.  240),  entitles  the  complainant  to  all  the  favor  the  court 
can  show  him.  Upon  the  question  whether  or  not  the  facts, 
independent  of  any  question  of  laches,  show  a  right  to 
relief,  Shaler  v.  Trowbridge,  1  Stew.  595,  is  an  authority 
directly  in  point,  and  decisive.  Partners  hold  to  each  other 
the  relation  of  trustee  and  cestui  que  trust.  A  trustee  can 
derive  no  gain  to  himself  from  the  employment  of  the  trust 
fund.  The  fact  that  the  trustee  has  invested  the  trust  prop- 
erty, or  that  which  represents  it,  in  the  name  of  his  wife, 
will  give  her  no  right  to  the  property  as  against  the  cestui 
que  trust.  Justice  Van  Syckel,  in  the  case  just  cited,  speak- 
ing for  the  whole  bench  of  the  court  of  errors  and  appeals, 
says :  "  When  once  a  fraud  has  been  committed,  not  only  is 
the  person  who  committed  the  fraud  precluded  from  deriving 
any  benefit  from  it,  but  every  innocent  person  is  so,  like- 
wise, unless  he  has,  in  good  faith,  acquired  a  subsequent 
interest  for  value;  for  a  third  person,  by  seeking  to  derive 
any  benefit  under  such  a  transaction,  or  to  retain  any  benefit 
resulting  therefrom,  hecoraes  particejjs  criminis,  however  inno- 
cent ot  the  fraud  in  the  beginning." 

Is  the  complainant's  action  barred  by  the  statute  of  limit- 
ations ?  A  defendant  may  claim  the  benefit  of  the  bar  given 
by  the  statute  by  demurrer,  when,  by  the  case  made  by  the 
bill  itself,  it  clearly  appears  that  the  complainant's  right  of 
action  is  spent  by  lapse  of  time ;  but  when  it  does  not  so 
appear,  the  statute  can  only  be  set  up  by  plea  or  answer. 
Story's  Eq.  PL  §§  503,  751. 

To  all  actions  covered  by  the  statute,  the  defence  given  by 
it  is  as  perfect  an  answer  in  equity  as  at  law.  But  it  does 
not  embrace  all  actions.  Actions  founded  on  certain  trusts 
are  not  within  it.  The  statute  does  not  apply  to  actions 
founded  on  a  direct  or  strict  trust,  such  as  are  not  cogniza- 
ble at  law,  but  i'all  within  the  proper,  peculiar  and  exclusive 
jurisdiction  of  a  court  of  equity.     This  is  the  rule  as  stated 
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hy  Chancellor  Kent  [Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 113), 
and  adopted  by  Chancellor  G-reen  {Marsh  v.  OUoer,  1  McGart. 
259),  and  also  by  Chancellor  Zabriskie  {McClane  v.  Shepherd, 
6  C.  E.  Gr.  76).  Chancellor  Kent  says  the  principle  was 
first  stated  with  precision  by  Lord  Macclesfield,  in  Lockey  v. 
Lockey^  Prec.  Ch.  518.  That  was  a  bill  for  an  account  of 
the  profits  of  an  estate  received  by  the  defendant  while  the 
plaintiff  was  an  infant.  The  defendant  had  possession  under 
an  agreement  constituting  him  a  trustee  for  the  infant.  The 
plaintiflT  did  not  file  his' bill  until  more  than  six  years  had 
elapsed  after  he  attained  full  age.  Lord  Macclesfield  held, 
the  statute  barred  his  action  in  equity,  as  it  would  have 
done  a  common  law  action  of  account,  stating  that  the 
plaintiff  might  have  had  his  action  of  account  at  law,  and 
therefore  there  was  no  necessity  for  his  seeking  relief  in 
equity.  The  same*'  principle  has  been  declared  by  Judge 
Stor3\  He  says :  "As  to  cases  of  mereh*  constructive  trusts 
created  by  courts  of  equity,  or  cases  which  are  treated,  for 
some  purposes,  as  implied  trusts,  to  which,  however,  legal 
remedies  are  applicable,  the  doctrine  cannot  be  admitted 
that  the  statute  of  limitations  does  not  embrace  them." 
Robinson  v.  Hook,  4  Mas.  139,  152. 

The  test,  then,  obviously  prescribed  by  the  rule  is.  Had  the 
suitor  a  remedy  at  law  which  he  has  lost  ?  If  the  complain- 
ant in  this  case  had  a  complete  remedy  at  law,  which  has 
been  lost  by  lapse  of  time,  he  is  not  entitled  to  the  remedy 
he  seeks  here.  Upon  the  admitted  facts,  as  the  record  now 
stands,  the  complainant  had,  at  one  time,  an  unquestionable 
right  to  have  the  lands  and  other  property  purchased  with 
the  money  of  the  copartnership,  declared  to  be  partnership 
assets,  and  distributed  according  to  the  rights  and  equities 
of  the  copartners.  A  court  of  law  is  powerless  to  give  such 
relief ;  it  can  only  be  administered  in  equity.  This,  in  my 
view,  is  the  complainant's  only  adequate  and  appropriate 
remedy,  and  that  he  has  always  been  without  a  complete 
remedy  at  law;  but  if  a  doubt  could  be  raised  on  this  point, 
I  am  decided  in  opinion  this  is  not  a  case  in  which  any  inge- 
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nuity  should  be  exercised  to  devise  a  way  by  which  the 
defendants  shall  be  relieved  from  making  discovery,  upon 
their  oaths,  whether  they  have  committed  the  frauds  charged, 
against  them  or  not. 
Let  the  demurrer  be  overruled,  with  costs. 


The  Lehigh  Valley  Railroad  Company  and  The  Morris 
Canal  and  Banking  Company 

V. 

Henry  McFarlan  and  others. 

1.  A  complainant  cannot  make  one  case  by  his  bill,  and  another  by 
his  proofs,  and  still  have  a  decree. 

2.  Title  by  adverse  user  rests  upon  the  presumption  of  an  actual 
grant  which  has  been  lost. 

3.  To  raise  the  presumption  of  a  grant  where  title  to  an  easement  is 
asserted,  it  must  be  shown  that  the  use  has  extended  over  a  period  of 
twenty  years,  and  has  been  for  that  period  continuous  and  peaceable. 

4.  Proof  of  acquiescence  by  the  owner  of  the  servient  lands,  in  the 
exercise  of  the  adverse  right,  is  indispensable  in  proving  title  to  an 
easement  by  adverse  user. 

5.  Where  the  user  has  been  exercised  by  force,  or  by  permission,  or 
in  the  face  of  protests  and  in  defiance  of  resistance,  a  grant  cannot  be 
presumed. 

6.  Resistance  by  words  is  suflBcient  to  prevent  the  presumption  of  a 
grant  of  an  easement. 

On  final  hearing,  on  bill,  answers  and  proofs. 

Mr.  Alfred  Mills  and  Mr.  Thomas  N.  Mc  Carter ^  for  com- 
plainants. 

Mr.  Henry  C.  Pitney,  for  defendants. 
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The  Vice-Chancellor. 

This  is  an  injunction  bill.  The  complainants  seek  to  have 
the  defendants  perpetually  restrained  from  interfering  with 
a  dam  on  the  Rockaway  river,  at  Dover,  in  the  county  of 
Morris.  The  Morris  canal  crosses  th'e  Rockaway  river,  at 
Dover,  and  is  so  built  that  the  river,  at  that  point,  forms 
part  of  the  canal.  A  short  distance  below  the  point  where 
the  canal  intersects  the  river,  the  canal  company,  in  con- 
structing the  canal,  built  a  dam  across  the  river  which  serves 
as  one  bank  of  the  canal.  It  was  built  for  the  purpose  of 
damming  back  the  water  of  the  river  so  as  to  get  sufficient 
water  to  float  boats  through  that  part  of  the  canal  con- 
structed within  the  river.  At  the  time  this  suit  was  brought 
it  had  been  standing  more  than  forty  years.  It  consists  of 
stone-work  at  the  bottom  and  heavy  timbers  on  the  top. 
'The  defendants  do  not  deny  the  complainants'  right  to 
maintain  that  part  of  it  which  is  permanent.  But  the  com- 
plainants claim  the  right  to  increase  the  height  of  the  per- 
manent structure  by  placing  on  it,  between  upright  iron 
l)olts  driven  in  the  timbers,  movable  boards  (usually  called 
flash-boards)  eight  inches  wide,  extending  from  one  end  of 
the  dam  to  the  other,  and  to  keep  them  there  each  year 
during  the  time  the  canal  is  open  for  navigation.  This  claim 
IS  the  subject  of  the  contention.  The  defendants  deny  the 
right  set  up  by  the  complainants,  and  provoked  this  suit  by 
repeatedly  removing  the  boards  from  the  dam  in  July,  1875. 
"The  defendant  Henry  McFarlan  is  the  owner  of  a  rolling- 
mill  built  on  the  west  bank  of  the  river,  over  seven  hundred 
feet  above  the  dam.  The  mill  is  run  by  water-power.  The 
water  from  his  wheel  is  discharged  through  a  tail-race, 
■emptying  into  the  river  six  hundred  and  eighty-six  feet 
above  the  dam.  It  is  not  disputed  that,  when  the  flash- 
boards  are  on  and  the  dam  is  full,  the  water  is  thrown  back 
•on  the  wheel  of  the  rolling-mill  to  such  an  extent  as  to 
greatly  impair  its  power.  There  has  been  a  mill  on  this 
site  for  many  years.  The  defendant  has  operated  a  mill 
there^  as  ownen  since  1856. 
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The  important  question  of  the  case  is,  Have  the  com- 
plainants a  right  to  increase  the  height  of  their  dam,  each 
year  during  the  navigation  season,  by  the  addition  of  the 
flash-boards  ?  The  bill  presents  a  case  of  strict  legal  right  ;- 
no  consideration  of  purely  equitable  cognizance  is  mentioned. 
Protection  is  sought  in  this  court  because  the  injury  alleged 
is  irreparable.  The  bill  avers,  first,  that  the  right  of  tha 
complainants  to  maintain  the  dam,  with  the  addition  of 
the  flash-boards,  has  been  fully  acquiesced  in  by  all  persons 
ever  since  its  first  exercise,  more  than  forty  years  ago,  and 
that  they  have  never  been  disturbed  in  the  enjoyment  of  it; 
and,  second,  that  before  its  construction  the  canal  company 
acquired  of  the  persons  interested  the  right  to  construct  and- 
maintain  the  same.  No  attempt  has  been  made  to  show  a. 
right  acquired  by  the  exercise  of  the  power  of  eminent 
domain,  nor  by  the  production  of  an  existing  written  grant. 
The  complainants'  right,  therefore,  if  they  are  restricted  to- 
the  case  made  by  their  bill,  is  such  only  as  they  have 
acquired  by  adverse  use.  That,  in  my  view,  is  the  only 
ground  upon  which,  according  to  the  established  practice,, 
they  can  ask  relief  They  must  recover,  if  at  all,  upon  the 
case  made  by  their  bill.  They  cannot  make  one  case  by 
their  bill  and  another  by  their  proofs,  and  still  have  a  decree. 
Andrews  v.  Farnham,  2  Stock.  91 ;  Parsons  v.  Heston,  3  Stock. 
155;  Hoioellv.  Sebring,  1  Me  Cart.  84,90;  Marsh  v.  Mitchell,. 
11  a  E.  Gr.  497,  499 ;  Wilson  v.  Cobb,  1  Stew.  177. 

This  action  was  commenced  July  29th,  1875.  There  is 
no  proof  of  the  use  of  flash-boards  prior  to  1845.  A  single 
witness  swears  he  assisted  in  putting  them  on  in  that  year. 
Another  says  they  have  been  put  on  every  spring  and  taken 
oif  every  fall,  for  twenty  years,  as  near  as  he  can  recollect. 
He  testified  May  31st,  1876.  The  evidence  will,  perhaps, 
justify  the  conclusion  that  they  have  been  used  every  year 
during  the  summer,  from  1845  to  1875.  The  evidence  also 
tends  to  show  that  they  were  occasionally  removed  by  the 
defendant  when  they  raised  the  water  to  such  a  height  as 
to  obstruct  the  wheel  of  his  mill.     The  dam  was  repaired  in 
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the  spring  of  1857,  the  old  timbers  being  removed  and  others 
being  put  in  their  place.     The  person  who  superintended 
the  work  done  in  repair,  swears  the  height  of  the  dam  was 
increased  three  inches — the  timbers  removed  being  eight 
inches,  and  those  put  on  being  eleven — and  that  the  addition 
was    made   by  direction   of  the   supervisor.     Mr.  William 
Groff,  who  acted  as  supervisor  from  1856  to  1874,  admits 
constant  efforts  were  made,  during  his  employment,  to  raise 
the  water.     He  says  :     "  The  canal  has  always  been  raised  ; 
there  is  no  use  talking,  we  did  raise  the  water,  for  that 
was  the  customary  thing  for  us  to  do ;  it  has  been  the  cus- 
tom of  the  thing,  and  if  it  was  only  added  to  inch  by  inch, 
we  did  it."     It  is  not  shown  that  the  defendants'  wheel  suf- 
fered any  serious  obstruction  from  back-water  prior  to  1857, 
but  in  that  year,  after  the  repairs  were  completed  and  the 
flash-boards  were  put  on,  it  became  so  great  as  to  seriously 
impair  the  Capacity  of  the  mill.     It  is  undisputed  that  Mr. 
McFarlan,  in  that  year  and  in  subsequent  years,  both  in  per- 
son and  by  his  agents,  forbade  the  use  of  the  boards  and 
denied  the  right  of  the  canal  company  to   put  them  on. 
In   the  spring  of  1858,  the  resistance  of  his  agent,    Mr. 
Hinchman,  was  so  determined  that  the  person  who  was 
ordered  to  put  them  on,  refused,  for  three  days,  to  incur  the 
risk;  and  it  was  not  until  the  resident  engineer  went  to 
the  dam,  himself,  supported  by  half  a  dozen  canal  employes, 
and  threatened  Mr.  Hinchman  with  personal  injury  if  he 
persisted  in  his  resistance,  that  the  boards  were  put  on. 
His  opposition  was  overcome  by  superior  force.     The  boards 
put  on,  on  this  occasion,  were  removed  later  in  the  season, 
and  others,  less  in  width,  put  in  their  place.     The  evidence 
shows  conclusively  that,  from  1857  down  to  the  commence- 
ment of  this  suit,  Mr.  McFarlan  has  constantly  disputed  the 
right  claimed  by  the  complainants,  and  forbade  its  exercise. 
The  supervisor  says  the  boards  were  frequently,  during  this 
period,  put  on  in  defiance  of  Mr.  McFarlan's  protest,  in 
which  he  declared:     "You  have  no  right  to  put  them  on, 
and  the  day  is  coming  when  you  shall  not  do  it."     It  is 
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undeniable,  the  right  was  exercised  in  defiance  of  resistance 
80  far  as  resistance  could  be  made  by  words,  and  in  spite  of 
a  threat  that,  if  it  was  persisted  in,  resort  would  be  had  to 
more  efficacious  means  of  protection. 

The  right  claimed  is  an  easement  of  flowage,  and  can  only 
be  supported  by  proof  of  facts  which  will  justify  the  pre- 
sumption of  a  grant.  Every  riparian  owner  has  a  right  to 
have  the  waters  of  a  natural  stream  passing  through  or 
along  his  land,  to  flow  in  their  accustomed  channel  freely, 
without  obstruction  or  diversion,  and  he  who  attempts  to 
obstruct  their  natural  coarse  must  show  a  grant,  either 
actual  or  presumptive,  or  answer  for  an  unlawful  act. 

Title  to  an  easement  acquired  by  adverse  user  rests  upon 
a  presumption  of  an  actual  grant  which  has  been  lost.  The 
legal  theory  is,  that  no  man  will,  knowingly,  allow  another, 
peaceably  and  uninterruptedly,  to  have  the  exclusive  adverse 
enjoyment  of  a  valuable  right  in  his  lands,  under  a  claim  of 
title,  for  twenty  years,  unless  the  adverse  right  is  founded 
on  a  grant  which  he  is  bound  to  respect;  and  hence,  in 
every  case  where  such  a  user  is  shown,  the  law,  for  the  pur- 
pose of  quieting  titles  and  avoiding  disputes  respecting  stale 
rights,  presumes  that  an  actual  grant  was  originally  made. 
To  raise  this  presumption  it  must  be  shown  that  the  use  or 
enjoyment  has  extended  over  a  period  of  twenty  years;  and, 
also,  that  it  has  been  continuous  and  peaceable.  Long — that 
is,  during  the  time  required  by  law;  continuous— that  is, 
uninterrupted  by  any  lav.'ful  impediment;  and  peaceful — 
because  if  it  be  contentious  and  the  opposition  be  on  good 
grounds,  the  party  will  be  in  the  same  condition  as  at  the 
beginning  of  his  enjoyment.  There  must  be  longus  usus, 
nee  "per  vim,  nee  elam,  nee  precario.  Gale  ^  What,  on  Eas. 
122,  marg.  note;  Washb.  on  Eas.  112;  Sargent  v.  Ballard, 
9  Piek.  251. 

To  show  that  it  was  peaceful,  proof  of  acquiescence  by  the 
owner  of  the  servient  land  in  the  exercise  of  the  right,  is 
indispensable.  The  presumption  of  a  grant  can  only  be 
made  when  it  is  a  natural  and  logical  consequence  of  the 
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conduct  of  the  parties.  If  he  who  claims  an  easement  in 
the  lands  of  his  neighbor,  has  openly  and  continuously,  for 
twenty  years,  asserted  it,  by  a  uniform  course  of  conduct, 
and  actually  enjoyed  it,  and  his  neighbor  has  neither  denied 
nor  disputed  his  right,  but,  by  long  silence  and  submission, 
has  conceded  it,  the  presumption  that  he  submitted  to  the 
invasion  because  he  could  not  help  it,  is  natural,  reasonable 
and  logical,  and  does  not  seem  to  be  very  far  from  absolute 
certainty.  But  where  the  user  has  been  exercised  by  force, 
or  by  permission,  or  in  the  face  of  protests,  and  in  defiance 
of  resistance,  such  a  presumption  is  impossible.  Reason  and 
justice  are  both  against  it.  In  such  a  case,  positive  evidence 
of  both  acts  and  words  excludes  all  presumption.  Resist- 
ance, by  verbal  remonstrance  or  denial,  is  sufficient.  A 
citizen  of  this  state  is  not  required  to  break  the  peace  or 
commit  a  trespass  to  prevent  an  invasion  of  his  lands  from 
ripening  iriT;o  a  title. 

At  common  law,  any  acts  of  interruption  or  opposition 
from  which  a  jury  might  infer  the  enjoyment  was  not  right- 
ful, were  sufficient  to  defeat  the  effi^ct  of  the  enjoyment, 
the  question  being,  whether,  under  all  the  facts  of  the  case, 
such  enjoyment  had  been  had  under  a  concession  of  right. 
Gale  ^  What,  on  Eas.  123,  marg.  note.  The  supreme  court 
of  Massachusetts,  in  Powell  v.  Bagg,  8  Gray  441,  said :  "  An 
easement  iri  the  land  of  another  can  be  acquired  by  adverse 
user  only  when  it  appears  such  user  was  exercised  with  the 
acquiescence  of  the  owner.  From  such  use  of  an  easement 
for  twenty  years,  the  law  will  presume  a  grant,  but  if, 
before  the  lapse  of  that  time,  the  owner  of  the  land,  by  a 
verbal  act  on  the  premises  in  which  the  easement  is  claimed, 
resists  its  exercise  and  denies  its  existence,  his  acquiescence 
in  the  right  is  disproved,  and  the  essential  elements  of  a 
title  by  adverse  use  are  shown  not  to  exist.  Such  a  case  is 
unlike  the  case  where  a  title  to  land  is  claimed  by  adverse 
possession,  and  where  the  true  owner  is  disseized.  There  a 
mere  verbal  command  to  leave  or  prohibition  to  occupy,  is 
not  sufficient  to  overcome  the  presumption  arising  from  the 
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fact  of  the  actual  possession  by  the  adverse  claimant.  But 
the  title  to  an  easement  stands  on  entirely  different  ground. 
The  owner  of  the  servient  lands  remains  in  possession ;  he 
is  not  disseized ;  the  title  of  the  person  claiming  the  ease- 
ment rests,  chiefly,  on  the  owner's  acquiescence  in  the 
adverse  use,  and  any  evidence  which  disproves  acquiescence, 
disproves  his  title."  And  to  the  same  effect  is  the  reasoning 
of  Justice  Woodbury,  in  Stillman  v.  White  Bock  Manf.  Co.,  .3 
Woodh.  ^  M.  538  :  "  A  grant  of  an  easement  will  not  be 
presumed,  when  it  appears  that  the  owner  of  the  servient 
estate  has  frequently,  during  the  period  of  its  exercise, 
remonstrated  against  its  exercise.  The  exercise  of  the  right 
must  be  wholly  peaceable,  and  always  hostile,  to  constitute  a 
good  prescription."  The  same  doctrine,  substantially,  is 
declared  in  Nichols  v.  Aylor,  7  Leigh  546 ;  Livett  v.  Wilson, 
3  Bing.  115 ;  Eaton  v.  Swansea  Water  Works  Co.,  17  Q.  B. 
267,  275.     It  rests  on  reason  and  is  founded  in  justice. 

According  to  the  rules  just  stated,  the  proofs  render  the 
presumption  of  a  grant  in  this  case  simply  impossible. 
Their  force,  in  disproof  of  such  presumption,  is  irresistible. 
Acquiescence  means  assent  and  concession,  not  contention 
and  resistance.     No  title  by  adverse  user  is  shown. 

It  was  insisted,  on  the  argument,  that,  independent  of  any 
question  of  legal  right,  the  acts  and  omission  of  Mr. 
McFarlan  estop  him  from  denying  the  complainant's  right. 
It  is  claimed  that  the  proofs  show  that  he  stood  by  passively 
for  a  long  time,  and  permitted  the  complainants  to  expend 
large  sums  of  money  in  deepening  their  canal  and  enlarging 
their  boats,  under  the  belief  that  they  had  an  easement  of 
flowage  in  his  lands,  and  also  that  he,  as  director  of  the 
canal  company,  joined  in  the  execution  of  the  lease  under 
which  one  of  the  complainants  is  now  operating  the  canal. 
But,  in  my  view,  neither  fact  is  established  by  the  evidence. 
I  regard  it  as  entirely  clear  that  the  complainants  were  not 
misled  by  anything  Mr.  McFarlan  said  or  did.  He  con- 
stantly resisted  the  right  they  now  assert,  and  compelled 
them  to  exercise  it  in  strife.      It  is  true,  he  incidentally 
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stated  that  he  was  at  one  time  a  director  of  the  canal  com- 
pany, but  it  does  not  appear  that  he  was  so  at  the  time  the 
lease  was  negotiated  or  executed.  So  important  a  fact 
ought  not  to  be  presumed  at  this  juncture,  especially  when 
it  appears  that  the  party  seeking  the  benefit  of  it  had  it  in 
his  power,  by  a  single  question  on  cross-examination,  to 
show  whether  it  existed  or  not.  But  the  decisive  answer  to 
this  insistment  is,  that  no  such  ground  of  relief  is  presented 
by  the  bill.  Before  the  defendant  can  be  deprived  of  any 
defence  he  may  have  to  the  complainants'  action,  on  the 
ground  of  estoppel,  he  has  an  undoubted  right  to  be  plainly 
and  distinctly  informed  of  the  facts  Avhich  create  the  estoppel, 
and  to  be  afibrded  an  opportunity  to  disprove  them. 

In  my  judgment,  the  complainants  have  failed  to  establish 
a  title  to  the  easement  they  claim.  Their  bill  must  there- 
fore be  dismissed,  with  costs. 


r 


Thomas  B.  Stout 


V. 

The  J^xecutors  of  Henry  H.  Seabrook,  deceased. 

1.  To  render  the  lapse  of  the  statutory  period  a  bar  to  an  action  for 
an  account  by  one  partner  against  another,  it  must  appear  that  the 
account  has  been  closed  for  six  years. 

2.  Great  delay  is  a  good  bar  in  equity. 

3.  A  decree  requiring  a  copartner  to  account,  should  be  denied  in 
every  case  where  it  appears  the  party  seeking  the  account,  has,  by  his 
laches,  rendered  it  impossible  for  the  court  to  do  full  justice  to  both 
parties. 

4.  If,  in  an  action  for  an  account,  the  court  is  satisfied  nothing  is 
due  to  the  complainant  from  the  defendant,  a  dismissal  must  be 
directed. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  William  H.  Vredenburgh  and  Mr.  Joseph' D.  Bedle,  for 
complainant. 

Mr.  George  C.  Beekman,  for  defendants. 

The  Vicb-Chancellor. 

This  is  a  bill  for  an  account.  Henry  H.  Seabrook  and 
Eusebius  M.  Walling  formed  a  copartnership  in  1851,  to 
carry  on  the  business  of  country  merchants,  at  Keyport, 
Monmouth  county,  and  continued  together  as  copartners 
until  April  1st,  1858,  when  they  dissolved  by  consent.  It  is 
admitted  the  firm,  at  that  time,  was  largely  indebted  to 
Mr.  Seabrook.  He  retained  the  assets.  There  is  some  dis- 
pute whether  he  kept  them  under  a  written  or  verbal  con- 
tract, but  it  is  quite  unimportant  whether  it  was  one  or  the 
other,  for  it  is  agreed  the  terms  of  each  were  substantially 
the  same.  He  was  to  convert  the  assets  into  money,  pay  the 
debts,  and,  if  anything  remained,  pay  Walling  his  share  of 
the  surplus.  At  the  dissolution,  the  value  of  the  merchan- 
dise on  hand  was  estimated  at  |1,400;  and  the  firm  also 
held  four  mortgages,  securing  principal  sums  amounting  in 
the  aggregate  to  $1,421.48,  besides  a  large  number  of  notes 
and  accounts  on  book.  Walling,  after  the  dissolution,  made 
two  conveyances  to  Seabrook ;  the  first  bears  date  Septem- 
ber 5th,  1859,  and  conveys  two  tracts  of  land  upon  which 
Walling,  February  19th,  1858,  executed  a  mortgage  to  the 
firm  for  $900;  and  the  second  bears  date  January  14th, 
1860,  and  conveys  three  parcels  of  land.  The  first  purports 
to  be  founded  on  a  consideration  of  $975,  and  the  second 
on  a  consideration  of  $270.  Walling  says  they  were  not 
intended  to  be  absolute  conveyances,  but  were  merely  given 
to  further  secure  the  payment  of  Seabrook's  claim.  The 
complainant,  on  the  11th  of  April,  1851,  became  surety  on 
a  sealed  bill,  made  by  Walling  to  Seabrook,  for  $2,200. 
This  obligation  remained  outstanding  until  December  11th, 
1860,  when  the  complainant  paid  a  part  of  the  interest  in 
a,rrear  in  cash,  and  ^ave  his  own  bill  to  Mr.  Seabrook  for 
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$2,256,  in  lieu  of  it.  Since  then  the  complainant  has  made 
three  payments  on  his  bill.  The  first,  of  $656.08,  was  made 
January  12th,  1864;  the  second,  of  $650,  April  12th,  1864; 
and  the  last,  of  $738.35,  August  10th,  1872.  The  last,  he 
says,  discharged  the  whole  amount  due.  It  will  be  observed, 
his  payments  amount  to  less  than  the  principal  sum ;  how 
the  balance  was  paid  does  not  appear.  The'  last  payment 
was  made  to  Mr.  Seabrook's  executors,  he  having  died 
March  30th,  1872.  On  the  6th  of  April,  1860,  Walling 
assigned  to  the  complainant  whatever  interest  be  might 
have  in  the  assets  of  the  firm,  after  the  payment  of  Sea- 
brook's  debt.  Both  Walling  and  the  complainant  have  had 
free  access  to  the  books  and  papers  of  the  firm  at  all  times ; 
the  complainant  has  had  possession  of  the  books  part  of  the 
time,  and  made  collections  on  them  for  the  benefit  of  Sea- 
brook.  In  April,  1867,  the  complainant  had  possession  of 
the  books  for  some  weeks,  and  they  were  then  carefully 
examined  by  him,  his  son  Joseph  and  Mr.  Walling.  Joseph 
swears  that  at  that  time  he  made  a  copy  of  the  account 
between  Mr,  Seabrook  and  the  firm,  appearing  on  the  books, 
by  which  it  appeared  there  was  still  due  to  Mr.  Seabrook 
the  sum  of  $545.80.  The  accuracy  of  this  account  is  now 
assailed ;  it  is  said  it  contains  improper  charges  and  omits 
large  credits,  and  that  by  an  accurate  statement  of  the 
account,  at  that  time  Mr.  Seabrook  was  indebted  to  the 
firm  in  a  large  sum.  Every  fact  now  known  to  the  com- 
plainant w^as  known  to  him  in  1867.  It  is  not  pretended 
that  he  ever  questioned  the  accuracy  of  the  account  in  the 
presence  of  Mr.  Seabrook,  or  asked  that  it  be  corrected  or 
changed  in  a  single  particular.  Since  the  examination  and 
copy  were  made,  the  complainant  has  paid  to  the  represent- 
atives of  Mr.  Seabrook  the  balance  due  on  his  sealed  bilL 
Mr.  Seabrook  has  died,  and  one  of  the  books  containing  a 
part  of  the  account  in  question,  as  well  as  other  important 
evidence,  has  been  lost. 

To  this  action,  the  defendant,  in  the  first  instance,  set  up 
the  statute  of  limitations,  by  plea.     The  bill  was  filed  May 


190  CASES  m  CHANCERY.  [30  Eq. 

Stout  V.  Seabrook's  executors. 


20tl],  1874.  On  the  issue  thus  raised,  it  was  shown  that 
two  payments  had  been  made  to  Mr.  Seabrook,  on  what  was 
then  believed  to  be  firm  claims,  within  six  years  imme- 
diately preceding  the  commencement  of  the  suit,  and  the 
plea  was  therefore  found  not  true,  and  overruled.  It  was 
held  that,  to  render  the  lapse  of  the  statutory  period  a  bar 
to  an  action  for  an  account  by  one  partner  against  another,  it 
must  appear  that  the  account  has  been  closed  for  six  years, 
and  that  no  transaction  has  occurred  within  that  time  for 
which  the  defendant  is  liable  to  account,  and  that  the  bar 
of  the  statute  does  not  begin  to  run  against  each  item  from 
the  time  it  becomes  a  part  of  the  account.  Coll.  on  Part. 
§  374 ;  Barber  v.  Barber,  18  Ves.  286 ;  Aidt  v.  Goodrich,  4 
Buss.  430;  Coster  v.  Murray,  b  Johns.  Ch.  522,  530;  Atwater 
V.  Fowler,  1  Edw.  Ch.  417,  423. 

The  defendants  have  since  answered,  and  they  now  resist 
the  complainant's  demand  for  an  account  upon  two  grounds  : 
first,  that  his  laches  bars  his  demand,  and,  second,  that  there 
is  nothing  due  to  him  from  them. 

Great  delay  is  a  great  bar  in  equity.  1  Story^s  Eq.  Juris. 
§  529 ;  Fonbl,  Book  1,  §  27;  Chalmer  v.  Bradley,  1  Jac.  §-  W. 
51,  62;  Ray  v.  Bogart,  2  Johns.  Cas.  432;  Piatt  v.  Vattier,  9 
Pet.  405,  416.  More  than  one  hundred  years  ago  Lord  Cam- 
den said :  "  A  court  of  equity  will  always  refuse  its  aid  to  a 
stale  demand,  when  the  party  has  slept  upon  his  rights,  or 
acquiesced  for  a  great  length  of  time.  Nothing  will  call 
forth  the  activity  of  a  court  of  equity  but  conscience,  good 
faith  and  reasonable  diligence,"  Smith  v.  Clay,  3  Bro.  C.  C. 
640,  note.  A  court  of  equity  will  not  permit  accounts  to  be 
overhauled  in  favor  of  a  party  who  has  slept  upon  his  rights, 
without  just  cause,  for  a  great  number  of  years;  and  more 
especially  as  against  the  representatives  of  a  party  who  may 
be  supposed  to  have  had  the  means  of  defence  in  his  life-time, 
but  who  may  have  left  his  successors  without  the  requisite 
vouchers.  Mooers  v.  White,  6  Johns.  Ch.  360,  368.  The  court 
is  always  unwilling  to  decree  an  account  when  the  transac- 
tions have  become  obscure  and  entangled  by  delay.    Rayner  v. 
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Pearsall,  3  Johns.  Ch.  578,  585.  The  justice  of  this  doctrine 
is  obvious.  He  who  delays  asserting  his  rights  until  the 
proof  in  vindication  of  them  is  so  indeterminate  that  it  is 
very  diflacult  to  decide  whether  what  seems  to  be  justice  to 
him  is  not  injustice  to  his  adversary,  ought  to  lose  all  right 
to  the  aid  of  a  court  of  conscience,  for,  by  his  laches,  the 
path  of  justice  has  become  so  obscure  that  it  cannot  be 
traced  with  certainty.  The  law  assists  those  who  are  vigi- 
lant, not  those  who  sleep  upon  their  rights. 

No  inflexible  rule  can' be  prescribed  as  to  the  lapse  of  what 
period  shall  disentitle  a  suitor  to  an  account.     The  court 
may  refuse  to  decree  an  account  even  when  an  action  is  not 
barred  by  the  statute.     Judge  Story  says  :  "  In  matters  of 
account,  although  not  barred  by  the  statute  of  limitations, 
courts  of  equity  refuse  to  interfere  after  a  considerable  lapse 
of  time,  from  considerations  of  public  policy"  (1  Story's  Eq. 
Juris.  §  529),  and  Lord  Eldon,  in  Foster  v.  Hodgson,  19  Ves.  179, 
185,  said :  "  If  there  has  been  that  delay  or  forbearance  that 
makes  it  not  illegal,  but  inequitable,  to  demand  an  account, 
this  court  will  deny  it,  and  send  the  plaintiff  away  without 
relief."     Each  case  must  be  controlled  by  its  own  peculiar 
circumstances,  but  I  think  it  may  be  laid  down  as  a  safe  gen- 
eral rule  that  a  decree  for  an  account  should  be  denied  in 
every  case  where  it  clearly  appears  the  party  seeking  it  has, 
by  his  laches,  rendered  it  impossible  for  the  court  to  do  full 
justice  to  both  parties,  whether  the  infirmity  of  the  case  con- 
sists in  the  death  of  a  party,  loss  of  evidence  or  other  cause. 
Tested  by  this  rule,  it  is  manifest  the  complainant  has  no 
ease.     He  does  not  demand  an  account  until  his  delay  has 
put  him  in.  the  best  possible  position,  and  his  adversary  in 
the  worst.     He  seeks  to  turn  his  faults  into  an  advantage. 
It  is  not  until  the  tongue  of  the  person  who  had  the  most 
perfect  knowledge  of  all  the  transactions  of  which  an  account 
is  sought,  is  silenced  by  death,  and  the  memory  of  all  others 
who  ever  knew  anything  about  them  is  obscured  by  the 
lapse  of  time,  and  very  important  written  evidence,  bearing 
strongly,  most  probably,  in  refutation  of  his  claim,  is  lost, 
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that  he  asks  that  an  account  shall  be  rendered  to  him.  Why, 
the  very  first  step  which  it  is  necessary  to  take  in  decreeing 
an  account,  shows  how  utterly  impossible  it  is  for  the  court 
to  do  anything  like  complete  justice. 

What  sum  did  the  firm  owe  Mr.  Seabrook  at  the  dissolu- 
tion ?  This  question  must  be  answered  at  the  very  threshold 
of  the  investigation.  The  defendants  have  put  in  evidence  a 
written  acknowledgment  by  Mr.  Walling,  showing  that,  on 
April  1st,  1856,  it  was  $9,188.22,  and  also  a  mortgage  made 
by  Mr.  Walling  to  the  firm,  for  $900,  bearing  date  February 
19th,  1858.  And  the  complainant  points  to  four  entries  in 
a  book  belonging  to  Mr.  Seabrook,  by  which  it  appears  the 
balances  due  to  him  from  the  firm  were  as  follows  :  April 
1st,  1858,  $5,831.13 ;  January  1st,  1859,  $4,293.83  ;  January 
1st,  1860,  $3,171.65,  and  January  1st,  1861,  $2,612.49.  No 
subsequent  entry  appears.  Mr.  Walling  is  utterly  unable  to 
explain  how  the  $9,188.22,  due  April  1st,  1856,  was  cut  down 
to  $5,831.13  on  April  1st,  1858.  He  does  not  pretend  that 
the  sum  he  acknowledged  due  to  Mr.  Seabrook  April  1st, 
1856,  was  not  just  and  true,  nor  that  it  was  reduced  by 
profits  made  between  April  1st,  1856,  and  April  Ist,^ 
1858,  nor  that  any  of  the  firm  property  was  sold  to  Mr.  Sea- 
brook, during  that  period,  in  payment  of  his  claim.  It  may 
be  that  the  stock  of  merchandise,  the  four  mortgages  held 
by  the  firm,  and  all  the  other  assets  which  the  complainant 
now  insists  shall  be  added  to  the  debit  side  of  the  account, 
were  applied  in  reduction  of  the  $9,188.22  due  April  Ist, 
1856,  and  it  was  thus  reduced  to  $5,831.13.  That  course, 
under  the  circumstances,  would  have  been  natural  and  busi- 
ness-like. To  say  that  it  was  pursued,  would  be  conjecture, 
but  that  is  the  best  foundation  which  any  judgment  in  this 
case  can  have.  The  remote  period  at  which  this  investiga- 
tion must  start,  the  death  of  Mr.  Seabrook,  the  loss  of  evi- 
dence and  the  faded  condition  of  all  recollection  after  the; 
lapse  of  so  many  years,  leave  the  court  without  means  ot 
ascertaining  the  truth,  and  consequently  without  the  ability 
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to  do  complete  justice.  For  this  reason  I  am  of  opinion 
the  complainant  must  be  dismissed. 

My  judgment  on  the  other  ground  is  also  with  the  defend- 
ants. So  far  as  it  is  possible  to  deduce  any  satisfactory  con- 
clusion from  the  material  in  hand,  I  am  of  opinion  enough  has 
not  been  received  from  the  assets  of  the  firm  to  pay  the  debt 
due  to  Mr.  Seabrook.  I  believe  an  account  stated  accord- 
ing to  any  series  of  rational  conjectures,  where  resort  must 
be  had  to  conjecture  for  the  want  of  evidence,  will  show  a 
balance  against  the  firm.-  If,  in  an  action  for  an  account,  the 
court  is  satisfied  nothing  is  due  to  the  complainant  from  the 
defendant,  no  further  proceedings  will  be  permitted,  but  the 
bill  will  be  dismissed.     Caw])bell  v.  Cajitj^beU,  4  Hal  Ch.  738. 

The  defendants  are  entitled  to  a  dismissal,  with  dosts. 

The  complainant  has  been  examined  as  a  witness  regard- 
less of  the  ^defendant's  objection  to  his  competency.  His 
suit  is  against  the  defendants  in  their  representative  capac- 
ity, and  the  statute,  therefore,  seals  his  mouth.  His  testi- 
mony must  be  cast  out. 


The  Mutual  Benefit  Life  Insurance  Company 

V. 

Robert  P.  Brown  and  Phebe  C.  Brown. 

1.  The  application  of  the  maxim,  that  he  who  asks  equity  must 
do  equity,  is  not  limited  to  any  particular  class  of  cases,  but  may  be 
applied  whenever  it  is  necessary  to  the  promotion  of  justice. 

2.  The  opinion  of  experts  in  handwriting  is  evidence  of  low  degree. 

3.  At  common  law  signing  is  not  necessary  to  the  due  execution  of 
a  deed,  but  it  is  made  so  by  the  statute  of  frauds. 

4.  But  if  the  grantor's  name  is  written  in  his  presence  and  by  his 
direction,  it  is  his  act,  and  he  will  not  be  permitted,  in  a  court  of 
equity,  to  repudiate  a  deed -thus  executed. 

13 
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On  final  hearing,  on  bill,  answer  and  proofs. 
Mr.  Cortlandi  Parker,  for  complainants. 
Mr.  Joseph  Coult,  {or  defendants. 

The  Vice-Chancellor. 

The  defence  in  this  case  is  forgery.  The  charge  is  not 
made  against  the  mortgage  sought  to  be  foreclosed,  but 
against  a  letter  of  attorney  under  which  the  mortgagor 
obtained  title.  The  paper  alleged  to  be  false  is  a  power  of 
attorney  purporting  to  be  made  by  Robert  P.  Brown  to 
Israel  H.  Morehouse,  February  21st,  1852,  authorizing  him 
to  sell  the  land  constituting  the  mortgaged  premises,  and 
convey  the  same  in  fee.  It  purports  to  have  been  executed 
in  the  presence  of  a  subscribing  witness,  w4io,  September 
15th,  1855,  made  oath  before  a  master  of  this  court  that  he 
saw  Robert  P.  Brown,  the  person  named  therein,  sign,  seal 
and  deliver  the  same  as  his  voluntary  act  and  deed,  and  that 
he  (the  witness)  at  the  same  time  signed  his  name  thereto 
as  an  attesting  witness.  Upon  this  proof,  the  paper  was 
recorded  September  29th,  1855.  Under  the  authority  thus 
conferred,  Israel  H.  Morehouse,  in  conjunction  with  Mr. 
Brown's  wife,  by  deed  bearing  date  February  4th,  1856,  con- 


NoTE. — The  construction  given  to  the  statute  of  frauds,  is  the  same 
in  equity  as  at  law,  [Morison  v.  Tumour,  13  Ves.  173,  183;  McComb  v. 
Wright^  4  Johns.  Cli.  659,  666) ;  and  such  construction  must  be  strict, 
{Delventhal  v.  Jones,  53  Mo.  460,  463). 

Whatever  may  be  the  rule  elsewhere  as  to  the  necessity  of  a  signature 
to  a  deed,  under  the  statute  of  frauds  {Aveline  v.  WMsson,  4  Man.  &  Gr. 
801 ;  Cherry  v.  Heming,  4  Exch.  631  ;  Cooch  v.  Goodman,  2  Ad.  &  El.  [N. 
S.)  580 ;  Armstrong  v.  iStovall.  26  Miss.  275  ;  Herbert  v.  Turner,  6  Jur.  194; 
Vandenberqh  v.  tSpoover,  L.  H.  (1  Exch.)  316;  Jeffcry  v.  Underwocd,  1  Ark. 
108;  Mau!e  v.  Weaver,  7  Pa.  S'i.  329,  332;  Dutch  v.  Mead,  4  Jones  &  Sp. 
427,  10  Alb.  L.  J.  336;  Thomas  v.  Caldwell,  50  III.  138.  See  Brandt  on 
Surety.  |  75  ;  Browne  on  Frauds  |  355  ;  1  Broom  &  Had.  Com.  725),  there  can 
be  no  doubt  it)  this  respect  in  New  Jersey,  under  the  express  require- 
ments of  the  statute  [Rev.  p.  444,  H  1,2). 

As  to  the  place  of  signing  (where  the  statute  does  not  require  the 
name  to  be  subscribed,     Davis  v.  Shields,  26  Wend.  341  ;  People  v.  Mur- 
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veyed  the  mortgaged  premises  to  one  Samuel  Morehouse, 
who,  by  deed  dated  April  9th,  1856,  reconveyed  them  to 
Israel  H.  Morehouse.  The  mortgage  in  suit  was  executed 
by  Israel  H.  Morehouse  and  wife,  to  the  complainants,  Sep- 
tember 20th,  1856,  to  secure  the  payment  of  a  loan  of  $2,500 
made  on  the  delivery  of  the  mortgage.  On  February  9th, 
1859,  Morehouse  conveyed  the  mortgaged  premises  to  Mrs. 
Brown,  subject  to  the  complainants'  mortgage,  and  she  con- 
tinued to  hold  the  title  at  the  time  this  suit  was  brought. 

The  letter  of  attorney  bears  date  a  few  days  before  Mr. 
Brown  left  this  state  for  California,  to  be  absent  two  or  three 
years.  He  went  to  California  in  the  hope  of  improving  his 
pecuniary  condition,  leaving  his  family,  consisting  of  a  wife 
-jind  two  daughters,  the  eldest  under  fourteen,  on  the  prem- 
ises in  question.  These  premises  were  then  subject  to  a 
mortgage,  rnade  February  22d,  1851,  by  Mr.  and  Mrs.  Brown 
to  the  Newark  Savings  Institution,  for  $1,400.  Mr.  Brown 
remained  in  California  about  a  year  and  then  went  to  Aus- 
tralia. While  in  California  he  wrote  frequently  to  his  wife, 
and  sent  her  money  at  different  times,  amounting  in  the 
whole  to  $800 ;  but,  after  leaving  there,  although  he  says  he 
wrote  several  letters,  neither  his  family  nor  his  acquaintances 
heard  anything  from  him  or  of  him,  and  for  nearly  ten  years 
he  was  generally  believed  to  be  dead.     He  returned  to  New- 


ray,  5  Hill  468  ;  James  v.  Patton,  6  N.  Y.  9),  it  may  be  in  any  part  of  the 
instrument,  provided  an  intention  to  bind  the  pai'ty  appears.  Smith  v. 
Howell,  3  Stock.  349,  and  cases  cited  ;  Adams  v.  Field,  21  Vt.  296  ;  Brink  v. 
Spauldinff,  41  Vt.  96  ;  Caton  v.  Caton,  L.  E.  (1  Ch.  Ap.)  137,  (2  H.  of  L.) 
127;  McConnell  v.  Brill/tart,  17  III.  354;  Anderson  v.  Harold,  10  Ohio  399: 
Hubert  v.  Treherne,  3  Man.  &  Gr.  743  ;  Kieth  v.  Kerr,  17  Ind.  284;  Elliott 
V.  Sleeper,  2  N.  H.  525  ;  Pequawkett  Bridge  v.  Mathes,  7  N.  H.  230 ;  Zim- 
merman V.  Sale,  3  Mich.  76.     See  Marshall  v.  Hann,  2  Harr.  425. 

In  Peabody  v.  Hewett,  52  Me.  33,  it  was  held  that  where  one  jointly 
with  others  signs,  seals  and  delivers  an  instrument  supposed  to  be  a 
perfect  deed,  but  his  name  appears  in  no  other  part  thereof,  his  interest 
in  the  premises  described  in  such  instrument  is  not  thereby  conveyed. 
See  Frazer  v.  Ford,  2  Head  464  ;  Whiteley  v.  Stewart,  63  Mo.  360  ;  Stone  v. 
Montgomery,  35  Miss.  83. 

As  to  the  mode  of  signing,  it  seems  well  settled,  both  on  principle  and 
authority  (notwithstanding^  the  doubts  exj^ressed  in  Browne  on  Frauds, 
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ark  in  May,  1864,  after  an  absence  of  over  twelve  years. 
Except  $50,  which  he  says  he  sent  shortly  after  reaching 
there,  he  does  not  claim,  while  in  Australia,  to  have  attempted 
to  contribute  anything  to  the  support  of  his  family. 

He  now  denounces  his  signature  to  the  letter  of  attorney, 
as  well  as  that  of  the  subscribing  witness,  as  spurious. 
When  it  is  considered  that  the  subscribing  witness  has 
already — at  a  time  when  he  must  have  had  a  clear  memory 
whether  the  transaction  of  which  he  spoke  ever  occurred  or 
not  and  when,  so  far  as  the  evidence  gives  any  light  as 
to  his  situation  or  position,  he  was  without  the  slightest 
temptation  to  falsehood — declared  upon  his  oath  that  both 
signatures  are  authentic,  this  charge  seems  bold  almost  to 
recklessness,  and,  in  the  absence  of  very  cogent  proof,  must 
be  regarded  as  incredible.  Morehouse,  the  person  consti- 
tuted the  attorney  in  fact,  was  Mrs.  Brown's  brother.  She 
went  to  him  for  aid  as  soon,  after  her  husband  left,  as  she 
needed  it.  Up  to  December,  1858,  the  authority  conferred 
by  the  letter  of  attorney  was  used  exclusively  for  the  benefit 
of  Mr.  Brown's  family.  If  forgery  was  committed,  it  would 
seem  to  have  been,  as  was  aptly  remarked  by  counsel,  a  pure 
case  of  vicarious  iniquity.  The  evidence  shows,  I  think, 
beyond  all  doubt,  that  $800  of  the  money  loaned  by  the  com- 
plainants was  applied  in  payment  of  the  mortgage  held  by 


p.  12,  founded  on  one  case  in  which  the  court  was  divided,  Wallace  v. 
McCollough,  1  Rich.  Eq.  426),  that  a  signature  by  another  in  the  presence 
and  by  the  direction  of  the  grantor,  is  a  good  execution  of  a  deed. 
Besides  the  cases  cited  by  the  learned  vice-chancellor,  the  following 
may  be  referred  to : 

In  Stevens  v.  Vancleve,  4  Wash.  C.  C.  262,  269,  an  execution  of  a  will  by 
a  testator  having  his  hand  guided,  at  his  request,  by  a  third  person,  was 
deemed  valid  ;  and  see  Helshaw  v.  Lanqley,  cited  in  Bevj.  on  Sales  ^  256  ; 
Cozzens\s  Will,  61  Pa.  Si.  196;  Vandnffv.  JRinehart,  29  Pa.  *S'^  232 ;  Van 
Hauswick  v.  Wiese,  44  Barh.  494 ;  Vines  v.  Clinqfost,  21  Ark.  309  ;  Piley  v. 
Riley,  36  Ala.  496  ;  Robins  v.  Coryell,  27  Barb.  556  ;  Bailey^ s  Case,  1  Curteis 
914;  but  see  McElwaine's  Case,  3  C.  E.  Gr.  499;  1  Wms.  on  ExWs,  p.  101, 
et  seq. 

In  Rex  v.  Longnor,  4  Barn.  &  Adol.  647,  an  indenture  of  apprentice- 
ship (both  the  father  and  the  boy  being  unable  to  write)  was  held  bind- 
ing where  they  desired  a  third  person  to  write  their  names  opposite- 
two  of  the  seals,  and  h'e  did  so  in  their  presence. 
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the  j^ewark  Savings  Institution,  and  that  most  of  the  bal- 
ance, if  not  the  whole  of  it,  was  expended  in  the  construction 
of  a  second  house  on  the  mortgaged  premises.     This  second 
house  was  built  for  the  purpose  of  enabling  Mrs.  Brown  to 
rent  the  house  she  occupied  when  her  husband  left,  and  thus 
augment  her  means  of  support.     She  was  living  in  the  new 
house  on  her.  husband's  return ;  he  took  up  his  abode  there, 
and  has  lived  there  ever  since.     The  letter  of  attorney  and 
the  complainants'  mortgage  were  brought  to  his  notice  by 
his  wife  soon  after  his  return.     Seven  payments,  amounting 
together  to  $642,  were  made  on  the  mortgage  in  suit  after 
Mr.  Brown's  return.     They  were  all  made  by  his  wife,  with 
his  knowledge,  and  in  part  with  rents  derived  from  the 
mortgaged  premises.     She  says  that  he  said  it  was  not  right 
to  make  them.     On  the  25th  of  May,  1866,  Mr.  and  Mrs. 
Brown  filed,  their  bill  in  this  court,  alleging  that  the  signa- 
ture of  Mr.  Brown  to  the  letter  of  attorney  was  a  forgery, 
:and  praying  that  it  might  be  so  adjudged,  and  the  letter 
•declared  to  be  of  no  validity ;  and,  also,  that  two  mortgages, 
executed  by  Morehouse,  in  December,  1858,  might  be  set 
aside.     The  complainants  were  not  made  parties,  although 
they  were  clearly  indispensable   to  the   perfection  of  the 
action.     No  decree  touching  the  validity  of  the  letter  could 
do  complete  justice,  such  as  a  court  of  equity  is  bound  to  do 


In  Eeinhart  v.  Miller,  22  Ga.  402,  a  marriage  settlement  was  brought 
to  the  door  of  a  room  where  the  bride  was  preparing  for  the  wedding 
■ceremony,  and  she  requested  the  bearer,  in  the  presence  of  a  witness, 
to  sign  it  for  her.  He  withdrew  to  the  yard  adjoining  and  signed  it 
there. — Held,  a  good  execution.     See  Rhode  v.  Louihain,  8  Black/.  413. 

In  Kime  v.  Brooks,  9  Ired.  Law  218,  a  daughter  testified  that  a  servant 
-of  H.  brought  a  bond  to  her  father  signed  by  H.  and  containing  a  seal 
for  another  name,  with  a  request  from  H.  to  her  father  to  sign  it.  Her 
father,  by  reason  of  infirmity,  could  not  write,  and  directed  her  to  sign 
It  for  him  ;  for  that  purpose  he  laid  the  paper  on  a  table,,  and  then 
went  out  of  the  house.  She  signed  his  name,  as  she  had  often  done 
before,  and  delivered  it  to  H.'s  servant.  The  father  made  no  objection 
afterwards. — Held,  not  to  be  such  a  signing  in  his  presence  as  would 
bind  the  father. 

In  Mackay  v.  Bloodgood,  9  Johns.  285,  one  partner  read  and  approved 
an  arbitration  bond  and  consented  that  his  copartner  should  execute 
it. — Held,  that  such  execution,  in  the  name  of  the  firm,  by  the  copart- 
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if  it  acts  at  all,  which  did  not  bind  them.  Sto7-fs  Eq.  PL 
§  72.  The  effect  of  this  omission  was  obviated  by  admis- 
sions. The  bill  stated  that  the  money  secured  by  the  com- 
plainants' mortgage  had  been  expended  for  the  benefit  of 
Mr.  and  Mrs.  Brown,  on  the  premises  in  question ;  that  they 
had  no  wish  to  evade  its  payment,  but  thereby  recognized 
it  as  an  equitable  lien  on  the  property,  and  the  prayer  of  the 
bill  declared  that  they  were  willing  the  complainants'  debt 
should  stand  as  an  equitable  lien  on  the  property.  These 
admissions  were  made  under  the  advice  of  counsel.  That  is 
now  urged  as  a  reason  why  they  should  not  bind  the 
defendants,  but,  in  my  opinion,  it  must  be  held  to  greatly 
strengthen  their  force.  The  advice,  in  view  of  the  facts ,^ 
was  undeniably  wise  and  judicious,  just  such  as  an  upright 
practitioner,  simply  desirous  of  using  legal  remedies  for  the 
promotion  of  justice,  would  believe  it  to  be  his  duty  to  give. 
Besides,  I  think  it  may  well  be  doubted  whether  an  attempt 
to  overthrow  the  complainants'  mortgage  in  that  suit  could, 
under  the  circumstances,  have  resulted  in  unconditional 
success.  Mr.  and  Mrs.  Brown  were  then  in  the  full  enjoy- 
ment of  the  complainants'  money.  The  house  in  which  they 
lived  was  built  with  it,  and  a  debt  which  they  had  pledged 
their  home  to  pay,  was  paid  with  it.  The  complainants  had 
acted  cautiously.    Before  making  the  loan  they  had  carefully 


ner,  his  partner  being  in  the  store  at  the  time,  although  not  in  his 
immediate  presence,  was  good.  See,  also,  McDonald  v.  Eggleston,  26  Vt. 
154,  156  ;  McWhorter  v.  McMahan,  Clarke's  Ch.  400,  10  Paige  386. 

In  Jansen  v.  McCahiU,  22  Cal.  563,  a  married  woman  requested  her 
daughter  to  sign  her  name  to  a  mortgage,  which  was  done  in  her  pres- 
ence.— Held,  as  valid  as  if  it  had  been  written  by  herself.  See  Videau 
V.  Grifin,  21  Cal.  389. 

In  Hudson  v.  Hevett,  5  Bing.  368,  a  debtor  conveyed  his  property  in 
trust  for  his  creditors,  but  the  amount  of  one  debt,  being  unknown, 
was  left  blank.  The  next  day  it  was  ascertained  and  filled  in  by  his 
attorney,  in  his  presence. — Held,  a  good  execution  of  such  deed. 

In  Williams  v.  Woods,  16  Md.  220,  an  entry  of  a  sale  of  goods  made 
in  a  blotter  by  a  clerk  of  defendants'  agent  who  stood  by  and  directed 
such  entry,  was  considered  binding  on  the  purchaser.  See  Johnson  v. 
Mulry,  4  Jioherts.  401  ;  Graham  v.  Musson,  5  Bing.  {N.  C.)  603  ;  Durrell  v. 
Evans,  \  H.  &  C.  174,  9  Jur.  104. 
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explored  all  the  sources  of  information  respecting  titles  pro- 
vided by  law,  and,  in  addition,  they  had  the  assurance  of 
Mrs  Brown,  so  far  as  she  could  give  it  by  jommg  Morehouse 
in  the  deed,  that  the  letter  of  attorney  was  a  genume  instru- 
ment These  facts,  it  seems  to  me,  would  have  presented  a 
very  proper  case  for  the  enforcement  of  the  maxim  tha  he 
who  asks  equity  must  do  equity.  It  is  undoubted^  true 
that  this  rule  is  more  frequently  applied  in  usury  cases  than 
any  other,  yet  its  domain  is  universal,  and  it  is  the  duty  ot 
the  court  to  apply  it  in  any  case  where  ^ts  application  is 
,  necessary  to  the  doing  of  justice.     1  Stern's  Eq.  Juru.  %  64, 

n7)(]  Jiots  (2) 

The  fact  that  the  paper  ^Yas  a  nullity,  by  reason  of  forgery, 
would  not  have  rendered  the  maxim  inapphcable,  for  tor- 
merly  that  was  the  state,  by  force  of  express  statutory  pro- 
vision, of  every  mortgage  founded  on  an  usurious  contract 
Unquestionably,  one  of  the  main  purposes  of  the  suit  just 
referred  to  was  to  confirm  the  validity  of  the  complainant  s 
lien   and  thus  avoid  the  resistance  they  would  make  to  the 
relief  sought  in  that  suit.     Having  gained  an  advantage  over 
their  adversaries  in  the  former  action  by  means  of  a  conces- 
sion, justice  and  fairness  would  seem  sternly  to  torbid  any- 
thing like  retraction  or  repudiation  in  this  suit. 

;i  V.  Mont,o>ner,;,  35  Miss.  83;  Lins^,v   Brou^r.,  13  Conn.  192,  Hall  v. 

^t^a^?fS!;£l^6?!5^  55£;ilHtlS:^  to  Us 

fathei    a   d^xec  Sd  the  deed  by  orally  authorizing  another  person   to 

&m,lE.D.S.n.JhJiU  H;"™!,3f"'^;fl»^;,,,  „„o  was  present  .at 
,.elS  fra  wlan^who  tfolf  a  pe'^cil  to'sign  it,  but  found  that  her  name 
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But  is  forgery  proved  ?  The  record  proofs  submitted  by 
the  complainant  establish  a  iper^ect  prima  facie  case,  and  put 
the  burden  upon  the  defendants,  Mr.  Brown  swears  that 
his  signature  to  the  letter  is  a  forgery.  His  evidence 
on  this  point  is  very  emphatic ;  if  it  was  trustworthy  it 
would  be  decisive,  but  lie  cannot  be  credited.  His  denial  of 
his  signature,  made  not  very  long  ago — the  authenticity  of 
which  is  beyond  question — of  the  fact  that  he  made  a  mort- 
gage to  the  Newark  Savings  Institution  in  1851,  and  of  other 
material  facts  not  susceptible  of  dispute,  show  his  memory 
to  be  so  far  impaired  as  to  render  it  useless  as  a  means  of 
ascertaining  the  truth.  A  witness  who  denies,  with  almost 
imprecatory  solemnity,  his  own  acts  in  important  transac- 
tions which  he  must  recollect  if  he  has  any  memory  at  all, 
cannot  be  believed  in  anything  he  aiRrms.  The  residue  of 
the  testimony  on  this  point  consists  of  the  opinion  of  experts 
and  the  papers  themselves.  Both  Morehouse  and  the  sub- 
scribing witness  are  dead.  Three  of  the  experts  swear  they 
were  acquainted  with  the  handwriting  of  Morehouse,  and 
they  believe  that  the  body  of  the  letter,  the  signature  of  Mr. 
Brown  and  also  that  of  the  subscribing  witness,  are  all  in 
the  handwriting  of  Morehouse.  Neither  of  them  had  any 
knowledge  of  the  handwriting  of  Mr.  Brown,  except  what 


had  been  already  written  by  her  brother,  who  had  himself  signed  as 
surety  for  the  rent.  She  thereuj^on  delivered  the  lease,  stating  that 
she  supposed  he  had  written  her  name  and  it  was  all  right. — Held,  in 
the  absence  of  fraud,  that  there  was  a  sufficient  execution  to  bind  her. 
In  Henderson  v.  Barbee,  6  Blackf.  26,  one  partner,  in  the  presence  of 
the  other,  sealed  a  note  and,  with  his  consent,  subscribed  the  names 
of  both. — Held,  to  be  the  deed  of  both.  See,  also,  Colly.  onPartn.  |^  414. 
478;  1  Am.  Lead.  Cas.  *449  ;  Lee  v.  Onstoit,  1  Ark.  206  ;  Gotten  v.  Williams, 
1  Fla.  37.  So,  where  one  wrote  the  bond  and  the  other  sealed  it. 
Witter  V.  McNiel,  3  Scam..  433  :  Potter  v.  McCoy,  26  Pa.  St.  458. 

The  incapacity  of  the  party  executing  a  deed  or  instrument  by  the 
hand  of  another  need  not  be  shown  {Baker  v.  Dening,  8  Ad.  &  El.  94)  ; 
but  the  signing  and  authority  should  be  proved  by  the  signer.  McKee 
V.  Myers,  Addis.  {Pa.)  31.  [See  1  Phil.  Evid.,  note  165,  as  to  this  case.] 
Also,  McMurtry  v.  Frank,  4  Mon.  39  ;  Owen  v.  Barrow,  4  Bos.  &  Pul.  101. 

Whether  an  obligor  authorized  a  third  person  to  sign  the  obligation 
for  him  and  in  his  presence,  is  a  question  of  fact  for  the  jury.     Hawk- 
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they  acquired  by  comparison.  A  fourth  declined  to  express 
an  opinion,  and  the  fifth  said  he  wouki  not  say  the  signa- 
ture of  the  subscribing  witness  was  in  the  same  handwriting 
as  that  of  the  body  of  the  letter,  though  there  was  consid- 
erable similarity ;  that  his  experience  had  shown  that  many 
persons  write  their  signatures  differently  at  different  times, 
the  disparity  being  produced  by  difference  in  position, 
writing  materials,  or  condition  of  health  of  the  writer,  and 
that  he  thought  many  examples  could  be  produced  in  which 
it  Avould  be  found  there  was  quite  as  much  difference  between 
the  genuine  signatures  of  the  same  person  as  there  was 
between  the  genuine  and  spurious  signatures  of  the  subscrib- 
ing witness  produced  for  his  inspection.  All  doubts  respect- 
ing the  competency  of  the  opinion  of  experts  in  handwriting, 
based  upon  mere  comparison,  as  evidence,  have  been 
removed  by  statute  {Bev.  p.  381,  §  19) ;  but  it  still  must  be 
esteemed  proof  of  low  degree.  Very  learned  judges  have 
characterized  it  as  much  too  uncertain,  even  when  only 
slightly  opposed,  to  be  the  foundation  of  a  judicial  decision. 
Gurney  v.  Langlands,  5  Barn.  ^-  Aid.  185  ;  Doe  v.  Suckermore, 
5  Ad.  ^  El.  751 ;  1  Greenl.  Ec.  §  80,  note  (2) ;  Stark.  Ev. 
173,  note  (e).  In  this  case  there  is  a  conflict  of  opinion  ;  the 
preponderance    is,  however,  against    the  integrity  of  the 


ins  V.  Chace,  19  Pick.  502;  Rhode  v.  Louthain,  8  Blackf.  413;  Videau  v. 
Griffin,  21  Cal.  389 ;   Tupper  v.  Foulkes,  9  C.  B.  [N.  S.)  797. 

How  far  a  subsequent  acknowledgment  of  a  deed  before  a  magis- 
trate, tends  to  cure  informalities  in  the  execution — see  Bird  v.  Decker, 
Pierce  v.  Hakes,  supra;  ComWs  v.  Chase,  6  Barb.  37  ;  Bartlett  v.  Drake,  100 
Mass.  174;  Ingoldsby  v.  Juan,  12  Cal.  564  ;  Pike  v.  Bacon,  21  Me.  280,  287; 
Armstrong  v.  Stovall,  26  Miss.  275,  282;  Linsley  v.  Brown,  13  Conn,  192. 

Ball  V.  Dunsterville,  4  T,  R.  313  (and  the  same  remark  applies  to  Hen- 
derson V.  Barbee  and  other  partnership  cases  supra),  often  cited  in  sup- 
port of  the  position  that  a  deed  is  valid  if  executed  by  another  under 
the  parol  authority  and  in  the  presence  of  the  grantor,  seems  distin- 
guishable, because  such  signing  by  one  partner,  even  in  the  absence  of 
his  copartners,  would,  on  proof  of  prior  parol  authority,  bind  all  of 
the  parties  to  the  instrument  [Gibson  v.  Warder,  14  Wall.  244;  Cadi/  v. 
Shepherd,  11  Pick.  400;  Price  v.  Alexander,  2  Greene  [Iowa)  427  ;  Day  v. 
Laf'erty,  4  Ark.  450;  Mackay  v.  Bloodgood,  9  Johns.  285  ;  McCart  v.  Lewis, 
2  K  Mon.  267;  Ely  v.  Hair,  16  B,  Mon.  230;  Swan  v.  Stedman,  4  Mete. 
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paper ;  but  on  the  other  side  stands  the  oath  of  the  subscrib- 
ing witness,  and  that,  in  this  case,  in  my  judgment,  is  enti- 
tled to  great  consideration. 

But  let  the  accuracy  of  the  major  opinion  be  conceded, 
still  forgery  is  not  proved  nor  the  invalidity  of  the  letter 
established.  If  Mr.  Brown's  signature  was  written  by  his 
direction,  and  in  his  presence,  it  is  clear  there  was  no  forgery, 
and  I  think  he  ought  not  to  be  allowed  to  repudiate  in  a 
court  of  conscience  a  paper  thus  executed  while  he  is  in  the 
full  enjoyment  of  the  fruits  which  it  brought  to  him.  At 
common  law,  signing  is  not  essential  to  the  validity  of  a  deed 
(1  Chit.  Con.  4;  Ad.  Con.  19),  but  is  made  so  by  the  statute 
of  frauds.  [Rev.  p.  444,  §  1.)  That  requires  that  the  person 
making  a  deed  of  land  shall  sign  it  in  person,  or  by  an  agent 
thereunto  lawfully  authorized  by  writing.  But  the  author- 
ities hold  that  if  the  grantor's  name  is  written  by  the  hand  of 
another,  in  his  presence  and  by  his  direction,  it  is  his  act, 
and  the  signature,  in  point  of  principle,  is  as  actually  his  as 
though  he  had  performed  the  physical  act  of  making  it. 
Gardner  v.  Gardner,  5  Cash.  483  ;  Trvin  v.  Thompson,  4  Bibb 
295;  Ballv.  Dmsterville,  4  T.  R.  313;  2  Greenl.  Cruise  333, 
§  60  ;  Story  on  Agency,  §  51 ;  2  Greenl.  Ec.  §  295.  Mr.  Browne, 
in  his  treatise  on  the  statute  of  frauds,  seems  to  dissent  from 
this  view.     He  does  not  consider  Gardner  v.  Gardner  as  an 


(Mass.)  548  ;  Fox  v.  Norton,  9  Mich.  207  ;  Wilson  v.  Hunter,  14  Wis.  683 
Cockrqft  v.  Claflin,  64  Barb.  464;  see  Tappan  v.  Eedfield,  1  Hal.  Ch.  339); 
or,  on  proof  of  subsequent  parol  ratification  (  Yarborough  v.  Monday,  2 
Dev.  493,  3  Dev.  420;  Flerning  v.  Dunbar,  2  Hill  (iS.' C)  532;  Herbert  v. 
Hanrick,  16  Ala.  581  ;  Gvnter  v.  Williams,  40  Ala.  561  ;  Hawkins  v.  Hast- 
ings Bank,  1  Dill.  462;  Skinner  v.  Dayton,  19  Johns.  513  ;  Gram  v.  Seton.  1 
Hall  262;  Sjnith  v.  Kerr,  3  N.  Y.  144;  Lawrence  v.  Taylor,  5  Hill  107; 
Pettis  V.  Bloomer,  21  How.  Pr.  317  ;  Darst  v.  Roth,  4  Wash.  C.  C.  ill  ;  Hol- 
brook  V.  Chamberlin,  116  Mass.  155;  Drumright  v.  Philpoi,  16  Ga.  424; 
Hayes  v.  Seachrest,  13  Iowa  455  ;  Bond  v.  Aitkin.,  6  Watts  &  S.  165  ;  Johns 
V.  Battin,  30  Pa.  St.  84 ;  McNutt  v.  Strayhorn,  39  Pa.  St.  269  ;  Gwin  v. 
Booker,  24  Mo.  290  ;  Peine  v.  Weber,  47  III.  41  ;  Lowery  v.  Drew,  18  Tex. 
786 ;  1  Am.  Lead.  Cas.  *450 ;  Chit,  on  Con.  352 ;  Turbeville  v.  Ryan,  1 
Humph.  113;  Russell  \.  Annable,  109  3Iass.  72);  whereas  an  individual 
cannot  by  parol  authorize  another  to  execute  a  deed  in  his  absenoo, 
nor  ratify  it,  by  parol,  after  such  execution  [Smith  v.  Dickinson,  6  Humph. 
261;  Hanfordv.  McNair,'^  Wend.  54;  Blood  v.  Goodrich,  9  Wend.  69,   12 
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authority  directly  on  the  point,  inasmuch  as  the  statute  under 
which  it  was  decided  did  not,  in  express  terms,  require  the 
authority  of  the  agent  to  he  evidenced  hy  writing;  and 
therefore  says,  when  the  question  arises  under  a  statute  con- 
taining that  provision,  a  problem  of  considerable  difficulty 
will  be  presented.  Browne  on  Frauds  §  12.  A  person  phys- 
ically unable  or  too  illiterate  to  write  his  name,  may  sign  by 
making  a  cross,  a  straight  or  a  crooked  Hue,  a  dot,  or  any 
other  symbol.  Simply  making  a  mark  by  bringing  the  pen 
in  contact  with  the  paper  is  sufficient.  The  right  to  sign 
in  any  of  these  modes  cannot,  in  principle,  depend  wholly 
upon  the  question  of  capacity. 

I  do  not  believe  the  legislature  intended  to  give  any  such 
extraordinary  virtue  to  the  mere  physical  act  of  touching  a 
pen  to  paper  as  to  mean  that  a  deed  should  be  valid  if  it  was 
done  but  invalid  if  it  was  not  done,  though  the  grantor 
adopted  the  signature  made  for  him  by  a  delivery  of  the 
deed  and  an  acceptance  of  the  consideration.  The  essential 
ingredient  of  the  transaction,  in  the  language  of  Chief  Jus- 
tic'^e  Shaw,  is  the  disposing  purpose,  an  intention,  by  the  act 
done  or  directed,  to  divest  himself  of  title  and  pass  it  to  the 
grantee.  If  this  is  the  purpose  of  the  grantor's  mind,  the 
deed  is  his,  though  his  name  be  traced  by  the  hand  of 

another.     -  ^  r,         • 

Any  rational  hvpothesis,  fairly  deducible  from  the  evi- 
dence, which  will  harmonize  it  and  further  the  due  adminis- 
tration of  justice,  the  court  is  bound  to  adopt.  There  is 
nothing  in  the  proofs  which  will  justify  even  a  suspicion  that 
the  subscribing  witness  was  controlled  by  corrupt  motives  in 
makino-  the  oath  in  proof  of  the  execution  of  the  letter  of 
attorn^v;  nor  is  there  anything,  except  the  opinion  of  the 


Wend.  524:  Newton  v.  Bronson,  13  N.  Y.  587  ;  Videau  v.  Grijln,  21  Cal. 
389  Despatch  Line  v.  Bellamy  Co.,  12  N  H.  205  :  Grore  v.  lodges  bo  P^^^ 
St.  504);  although  the  rule  in  Massachusetts  is  otherwise  J^f^flJ; 
Park  11  Grav  102.  Compare  Phode  v.  Louthain,  8  Black f  413;  Hunter 
.Parker,  7  31.  &  W.  ■^22;  Frost  v.  Deenng,  21  3Ie.  156  ;  Soames  v.  Spen^ 
e'er,  1  Bowl.  &  P.  32.— Rep. 


204  CASES  m  CHANCERY.  [30  Eq. 

Gibbons  v.  Potter. 

experts  and  the  evidence  afforded  by  the  papers  themselves, 
to  show  that  he  was  inveigled,  by  any  species  of  deceit,  into 
making  the  affidavit.  The  opinions  and  the  papers  furnish 
evidence  quite  too  micertain,  in  view  of  the  hypothesis  sug- 
gested, to  be  the  basis  of  a  judgment  against  the  com- 
plainants at  this  remote  period  and  under  the  peculiar 
circumstances  of  this  case. 

The  defence,  in  my  judgment,  is  not  proved,  and  the 
complainants  are  therefore  entitled  to  a  decree. 


Alpheus  D.  Gibbons 


Henry  L.  Potter. 

1.  A  suitor  who  attempts  to  overcome  his  own  written  admission  of 
a  payment,  can  only  succeed  by  the  production  of  proof  sufficient  to 
make  the  truth  of  his  claim  clear. 

2.  A  witness  who  feigns  forgetfulness  of  cii'cumstances  collateral  to 
his  main  story,  which  he  must  recollect  if  he  has  any  memory  at  all, 
and  in.  respect  to  which  he  would  be  open  to  contradiction  if  his  testi- 
mony is  untrue,  is  unworthy  of  belief. 


On  final  hearing,  on  bill,  answers  and  proofs. 

3fr.  Thomas  S.  Shafer  and  M7\  William  J.  Magie,  for  com- 
plainant. 

Mr.  J.  H.  Stone,  for  defendant. 

The  Vice-Chancellor. 

This  case  presents  simply  a  question  of  fact :  Did  the 
defendant  make  a  payment  of  $8,000  on  the  mortgage  in 
suit  in  August,  1876  ?     The  mortgage  was  given  for  $14,600, 


3  Stew.]  OCTOBER  TERM,  1878.  205. 


Gibbons  v.  Potter. 


being  part  of  the  purchase-money  of  a  farm  conveyed  by 
the  complainant  to  the  defendant,  and  bears  date  August 
1st,  1872,  and  provides  for  the  payment  of  the  principal  sum 
as  follows:  $4,400  August  1st,  1874;  $3,400  August   1st, 
1875;    $3,400  August  1st,  1876,  and   $3,400  August   1st, 
1877.     On  the  1st  of  August,  1876,  $9,300  remained  unpaid, 
being  the  installment  which  fell  due  on  that  day,  and  that 
which  would  come  due  August  1st,  1877,  and  $2,500  of  the 
installment  which  had  fallen  due  August  1st,  1875.     The 
defendant  says  he  paid,  the  complainant  $8,300  about  the 
middle  of  August,  1876.     He  produces  two  receipts,  both 
signed  by  the  complainant,  in  support  of  his  claim.     They 
bear  date  August  1st,  1876 ;   one  is  endorsed  on  the  bond, 
and  the  other  is  a  separate  paper  which  passed  into  the  pos- 
session of  the  defendant  at  the  time  it  was  made.     It  is 
agreed  that  they  were  not  made  on  the  day  they  bear  date. 
The  proofs  show  that  the  parties  met  at  the  house  of  the 
complainant  about  the  middle  of  August,  1876,  and  that  the 
defendant  then  passed  to  the  complainant  three  papers  :  a 
note  of  a  person  by  the  name  of  Robinson,  for  $250,  falling 
due  December  30th,  1876,  and  which  the  defendant,  and 
not  the  drawer,  paid;  the  defendant's  own  note,  payable  to 
the  order  of  the  complainant,  at  four  months,  for  $307 ;  and 
the   defendant's  own   check  or  note,  at   a  short   day,  for 
$83.40.     No  endorsement  was  made  on  the  bond  at  that 
time,  but  a  loose  receipt  was  given  to  the  defendant.     The 
Robinson  note  was  payable  at  a  Rahway  bank,  and  was  paid 
there  by  the  defendant,  January  2d,  1877.    On  the  next  day, 
or  the  day  following,  the  defendant  again  went  to  the  house 
of  the  complainant,  and  the  receipts  in  controversy  were 
then  made. 

The  defendant  says  his  payment  consisted  of  over  $8,000 
in  money,  some  notes  and,  he  thinks,  a  small  check,  but  he 
is  unable  to  give  the  precise  details,  while  the  complainant 
says  not  a  penny  in  money  was  paid,  and  nothing  was 
delivered  to  him  but  the  three  papers.  Deducting  the  dis- 
count, the  value  of  the  three  papers,  on  the  1st  of  August, 
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1876,  was  just  about  sufficient  to  pay  the  interest  then  due, 
and  $300  of  the  principal.  This,  the  complainant  says,  was 
the  sum  of  principal  that  it  was  understood  was  then  paid, 
and  nothing  more.  The  loose  receipt,  given  at  the  time  the 
papers  were  passed,  is  not  produced.  The  defendant  says 
he  gave  it  to  the  complainant  at  the  time  the  endorsement 
was  made  on  the  bond,  but  the  complainant  denies  this,  and 
says  the  defendant  destroyed  it  at  that  time.  Both  the 
receipts  were  written  by  the  defendant.  The  complainant 
swears  that  they  have  been  altered  since  he  signed  them; 
that  he  read  them  before  signing,  and  they  then  simply 
acknowledged  a  payment  of  $300  of  principal,  and  that  the 
word  eighty,  making  the  sum  eighty-three  hundred  dollars, 
has  been  added  since.  Such  a  change,  in  the  receipt  taken 
,^y  the  defendant,  was  easy  enough;  and  in  respect  to  the  one 
endorsed  on  the  bond,  and  which  remained  in  his  possession, 
the  complainant  says  that  was  written  and  signed  first,  and 
after  he  signed  it,  he  observed  that  the  figures  denoting  its 
amount  had  not  been  put  on,  and  he  handed  it  back  to  the 
defendant  to  have  them  added ;  that,  while  he  was  in  the 
act  of  signing  the  other  or  duplicate  receipt,  he  saw  the 
defendant  using  his  pen  on  the  bond,  but  did  not  see  what 
he  was  doing,  but  supposed,  of  course,  he  was  adding  the 
figures ;  that,  very  shortly  afterwards,  the  defendant  handed 
the  bond  back,  folded  up,  and,  without  unfolding  it  or  mak- 
ing any  examination  of  it,  he  put  it  away.  His  theory  is, 
that  the  defendant  made  the  fraudulent  alteration  while  he 
had  the  paper  for  the  purpose  of  adding  the  figures. 

The  receipts  unquestionably  make  a  strong  case  for  the 
defendant,  and  put  upon  the  complainant  the  burden  of 
showing  that  the  money  was  not  paid,  or  that  the  receipts 
were  altered  after  they  were  signed.  To  be  successful  on 
either  ground,  his  proofs  must  be  sufficient  to  produce  strong 
and  clear  conviction.  I  think  they  fully  come  up  to  that 
standard,  and  show,  with  almost  absolute  certainty,  that 
the  money  was  not  paid. 
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In  cases  of  this  kind,  the  conduct  of  the  chief  actors  in 
the  transaction  generally  furnishes  sufficient  evidence  of  the 
truth  to  show  at  least  in  what  direction  to  search  for  it. 
Few  bad  men  possess  such  perfect  cunning  in  the  art  of 
deceiving  as  to  be  able  to  make  their  acts  accord  naturally 
with  their  words  in  concealing  their  evil  purposes.  The 
complainant  says  he  first  discovered  the  receipt  on  the  bond 
was  wrong  on  the  last  day  of  January,  1877 ;  he  had  not 
examined  it  before  since  the  endorsement  was  made,  and 
he  happened  to  look  at  -it  then  because  a  half-year's  interest 
was  due  the  next  day.  He  went  at  once  in  pursuit  of  the 
defendant;  he  found  him,  on  the  2d  of  February,  at  his 
own  house,  and  there,  in  the  presence  of  his  wife  and  son, 
showed  him  the  bond  and  told  him  the  receipt  was  for  an 
untrue  amount.  He  says  the  defendant  admitted  the  receipt 
was  wrongs  and  explained  the  error  by  saying  he  must  have 
been  thinking,  when  he  wrote  it,  of  the  $83  check.  The 
complainant  says  he  asked  for  an  immediate  correction ; 
that  the  defendant  hesitated  a  short  time,  and  then  said  his 
duplicate  receipt  was  in  IN'ew  York ;  he  would  prefer  to  see 
that  first,  but  he  would  get  it  the  next  day,  and  call  at  the 
complainant's  house  in  the  afternoon  and  make  the  correc- 
tion.    He  did  not  keep  his  promise. 

This  was  a  very  important  interview.  Its  scenes  must 
have  made  a  very  deep  impression  upon  the  mind  of  every 
person  present.  The  defendant,  on  his  first  examination, 
admitted  that  the  complainant  at  this  time  claimed  there 
was  an  error  in  the  receipt,  but,  on  a  subsequent  examina- 
tion, he  said  if  he  had  said  so  it  was  a  mistake,  for  it  was 
not  until  a  later  interview  that  such  claim  was  made.  But 
his  conduct,  I  think,  furnishes  very  cogent  proof  of  the 
truth  of  his  first  statement ;  he  at  once  prepared  to  make  a 
tender  of  the  unpaid  balance  of  the  mortgage,  though  it 
had  not  yet  fallen  due.  As  to  what  transpired  at  this  inter- 
view, the  complainant's  evidence  stands  not  only  substan- 
tially uncontradicted,  but  strongly  corroborated  by  the  fact 
that   neither   the   defendant,  his  wife,  nor   his   son,  have 
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attempted  to  tell  what  did  occur.  All  three  say  they  did 
not  see  the  bond,  nor  hear  the  complainant  say  anything 
about  a  mistake ;  but  they  stop  there ;  neither  attempts  to 
narrate  what  was  said  or  done.  All  the  way  through  the 
case  the  defendant  has  preserved  absolute  silence  as  to  what 
he  said  when  the  complainant  first  claimed  that  the  receipt 
admitted  the  payment  of  a  larger  sum  than  he  had  paid. 
The  payment  of  so  large  an  amount  was  an  event  neither 
could  forget,  nor  was  it  possible  for  such  a  transaction  to 
become  the  subject  of  confusion  or  doubt  in  the  mind  of 
either  in  so  short  a  time.  Both  knew,  the  instant  the  claim 
of  mistake  was  made,  whether  it  was  true  or  false,  and  the 
fact  that  the  defendant  does  not  even  pretend  that  he  met  it 
with  any  sort  of  denial,  leaves  hira  in  a  position  where  his 
conduct  must  be  considered  as  strongly  confirmatory  of  the 
truth  of  the  complainant's  evidence. 

The  complainant  also  says  that,  after  the  defendant  failed 
to  keep  his  promise  to  call  on  him,  he  went  in  pursuit  of 
him  again,  the  next  morning,  and  found  him  on  the  street. 
He  says  the  defendant  then  stated  that  he  had  not  got  his 
receipt  the  day  before,  but  he  would  get  it  that  day  and  call 
in  the  evening;  but  he  again  failed  to  keep  his  promise. 
The  next  day  was  Sunday.  On  Monday  the  defendant 
called,  in  the  complainant's  absence,  and  left  word  he 
should  call  at  his  (the  defendant's)  house  the  next  day.  He 
says  he  went  early  the  next  morning,  when  the  defendant 
produced  the  duplicate  receipt,  declared  that  he  had  paid 
the  money  and  could  prove  it ;  that  his  son  at  once  cried 
out  that  he  had  seen  the  money  paid,  and  immediately 
thereafter  the  defendant's  wife  said  she  had  seen  her  hus- 
band start  from  home  with  the  money  to  make  the  pay- 
ment; that  thereupon  the  defendant,  and  before  he  (the 
complainant)  had  had  an  opportunity  to  utter  a  word,  ten- 
dered him  $1,035  in  payment  of  the  balance  of  the  mort- 
gage, and  then  said  that  he  had  already  paid  all  the  farm 
was  worth ;  its  value  had  been  misrepresented  to  him  ;  and 
that,  if  the  complainant  would  refund  what  he  had  paid,  he 
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would  reconvey  the  farm.  Up  to  this  time,  the  complain- 
ant says  he  had  had  no  chance  to  speak,  but  he  now  said  he 
could  not  entertain  any  proposition  of  compromise  until  the 
mistake  was  corrected.  He  says  the  defendant  then  advised 
him  not  to  act  hastily,  for,  if  he  did,  he  would  only  make 
food  for  the  lawyers.  He  then  left,  and  on  the  same  day 
directed  this  suit  to  be  brought. 

The  defendant  admits  the  tender;  indeed,  he  sets  it  up  in 
his  answer ;  but  he  does  not  tell  what  induced  him  to  make 
it,  nor  give  any  of  the  circumstances  leading  to  it.  So  far 
as  his  evidence  gives  any  light,  it  was  unprovoked  and 
without  motive.  He  says,  when  the  complainant  first  called, 
in  February,  he  merely  came  for  his  interest;  no  bond  was 
shown,  and  nothing  was  said  about  a  mistake  ;  he  says  that 
that  subject  was  first  mentioned  in  a  subsequent  interview, 
but  he  does  not  say  that  there  was  any  dispute  or  disagree- 
ment then,  nor  does  he  pretend  that  he  denied  the  com- 
plainant's claim.  If  it  was  false,  the  simple  impudence  of 
making  it  would,  it  seems  to  me,  have  appeared  so  outrage 
ous  to  the  defendant  as  to  have  provoked  him  to  strong 
denial  and  bitter  denunciation.  Ko  man  with  sufficient 
self-love  to  protect  himself  or  his  property,  would  permit  a 
claim  of  this  kind  to  be  made  against  him,  being  fully  con- 
scious of  its  utter  falsity,  without  instantly  denying  it  and 
sternly  rebuking  the  efirontery  of  the  person  making  it. 
Silence,  under  such  circumstances,  can  be  interpreted  in  but 
one  way. 

The  defendant's  story  is  clearly  marked  by  dissimulation 
throughout.  He  admits  the  complainant  came  to  his  house 
when  the  tender  was  made,  at  his  request,  but  he  afiects  to 
be  unable  to  remember  what  he  said  when  he  made  the 
request.  He  says  :  "  I  may  have  told  him  I  had  some  money 
for  him,  or  I  would  have  something  there  for  him,  or  I  don't 
know  but  what  he  wanted  to  see  the  receipt;  it  is  possible 
I  may  have  told  him,  if  he  came,  he  could  see  the  receipt." 
Such  confusion  of  recollection  was  impossible  to  a  man  who 
was  conscious  he  was  Resisting  an  unjust  pretension  founded 
14 
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on  an  impudent  falsehood.  Why,  if  the  receipt  was  true 
there  would  have  been  no  reluctance  in  showing  it ;  it  would 
have  been  the  very  first  thing  produced  to  confront  the  com- 
plainant, and  he  would  have  been  challenged  at  once  to 
gainsay  what  it  asserted.  The  defendant's  conduct,  as  por- 
trayed b}^  himself,  I  think,  is  a  powerful  witness  against  the 
truth  of  his  story. 

An  effort  has  been  made  to  support  the  defendant's  evi- 
dence by  attempting  to  show  that,  at  the  time  the  alleged 
payment  was  made,  he  had  sufficient  money  to  make  it.  He 
says  he  derived  it  from  the  sale  of  certain  United  States 
coupon  bonds  which  he  held  at  the  time  of  his  purchase  of 
the  complainant,  and  which  he  continued  to  hold  afterwards, 
although  most  of  his  real  estate  was  constantly  under  mort- 
gage. His  ignorance  of  how  he  got  the  bonds,  and  of  what 
they  consisted,  is  as  profound  as  it  could  have  been  if  he  had 
never  owned  them  at  all.  He  says  he  obtained  them  seven 
or  eight  years  ago,  but  he  cannot  remember  how  many 
there  were,  nor  of  what  series  they  were,  nor  the  sum 
total  of  their  par  value ;  but  he  believes  it  was  about 
$7,000.  He  does  not  remember  of  whom  they  were  pur- 
chased, nor  at  what  place  (except  somewhere  in  the  city 
of  New  York),  nor  who  bought  them,  nor  what  was  given 
in  exchange  for  them,  nor  how  they  were  paid  for ;  nor 
is  he  certain  whether  the  interest  fell  due  quarterly  or 
semi-annually,  though  he  collected  it  for  seven  or  eight 
years.  Such  inexplicable  ignorance  is,  in  my  view,  an 
unmistakable  badge  of  falsehood.  A  witness  who  feigns 
forgetfulness  of  the  circumstances  collateral  to  his  main 
story,  and  which  he  must  recollect  if  he  has  any  memory  at 
all,  and  in  respect  to  which  he  would  be  open  to  contradic- 
tion if  his  testimony  is  untrue,  is  unworthy  of  belief.  It  is 
barely  possible  the  defendant  sold  some  federal  bonds  about 
the  time  he  alleges  he  made  this  payment,  but  the  evidence 
furnished  by  his  own  conduct  in  disproof  of  the  payment  is  so 
thoroughly  conclusive  that,  even  if  that  fact  could  be  consid- 
ered fully  proved,  Ijis  story  would  still  be  incapabl'e  of  belief. 
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The  evidence  of  the  defendant's  wife  is  swept  away  by 
force  of  its  own  evidence  of  untrustworthiness.  It  is  pain- 
fully manifest  that  she  was  controlled,  in  what  she  said,  by 
^n  anxious  zeal  for  her  husband's  cause,  rather  than  by  her 
recollection  or  knowledge. 

The  statement  of  the  defendant's  son,  that  he  was  present 
and  saw  the  money  paid,  is  opposed  by  so  strong  an  array 
of  counter-proof  that,  notwithstanding  the  natural  inclina- 
tion of  the  mind  to  give  credit  to  the  testimony  of  children, 
my  judgment  almost  involuntarily  rejects  his  evidence.  I 
•cannot  believe  that  his  statements  are  corruptly  false,  but  I 
think  it  is  highly  probable  that  his  memory,  under  the  art- 
ful and  positive  statements  of  his  father,  has  been  so  wrought 
upon  as  to  have  unconsciously  substituted  the  occurrences 
of  a  prior  visit  for  those  of  the  last. 

There  are  many  other  circumstances  pointing  in  the  same 
direction.  I  do  not  deem  it  necessary  to  refer  to  them  further 
than  to  say  that,  with  those  already  mentioned,  they  leave 
no  doubt  in  my  mind  that  the  payment  of  $8,000  claimed 
was  not  made,  and  that  the  receipts  to  that  extent  are  false. 

The  last  installment  of  the  mortgage  having  fallen  due 
during  the  pendency  of  this  suit,  the  complainant  is  entitled 
to  a  decree  for  $9,000,  with  interest  from  August  1st,  1876. 
I  will  80  advise. 


Aaron  Claflin 

V. 

Philip  Mess  and  others. 

1.  As  to  debts  existing  at  the  time  a  voluntary  conveyance  is 
made,  the  law  raises  a  conclusive  presumption  of  fraud,  but  a  subse- 
quent creditor  can  only  impeach  such  a  conveyance  by  showing  fraud 
in  fact. 

2.  A  subsequent  creditor  may  avoid  a  voluntary  deed  on  the  ground 
that  it  was  made  to  defraud  existing  creditors,  but,  in  order  to  do  so, 
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he  must  show  debts   still  outstanding  which  existed  when  the  deed 
alleged  to  be  fraudulent  was  made. 

3.  Payment  by  a  grantor  of  all  his  debts  existing  at  the  time  he 
makes  a  voluntary  conveyance,  repels  the  idea  that  he  thereby  intended 
to  defraud  his  creditors. 


On  final  hearing,  on  bill,  answer  and  proofs. 

Mr.  S.  H.  Jones  and  Mr.  John  R.  Emery,  for  complainant. 

Mr.  Carl  Lentz  and  Mr.  S.  H.  Pennington.,  for  defendants. 

The  Vice-Chancellor. 

-  This  suit  is  brought  by  a  judgment  creditor  to  set  aside 
certain  conveyances  alleged  to  have  been  made  in  fraud  of 
creditors.  The  title  sought  to  be  avoided  was  made  Octo- 
ber 4th,  1870,  and  was  put  on  record  January  16th,  1871. 
No  dealings  took  place  between  the  judgment  debtor  and 
the  complainant  until  May  26th,  1871,  and  the  debt  on 
which  the  complainant's  judgment  is  founded  was  not 
incurred  until  1873. 

In  respect  to  debts  existing  at  the  time  a  voluntary  settle- 
ment or  conveyance  is  made,  the  law  raises  a  conclusive 
presumption  of  fraud,  and  no  circumstances  can  be  shown 
which  will  repel  that  presumption.  It  is  a  sound  principle 
of  law,  as  well  as  of  morals,  that  a  man  must  be  just  before 
he  is  generous.  But  there  is  no  such  presumption  in  respect 
to  subsequent  debts,  and  a  creditor  whose  debt  is  incurred 
subsequent  to  the  making  of  a  voluntary  deed,  in  order  to 
impeach  it,  must  show  fraud  in  fact.  Cook  v.  Johnson,  1  Beas. 
54;  Belford  v.  Crane,  1  C.  E.  Gr.  271;  Ridgeway  v.  Under- 
wood, 4  Wash.  C  C  137 ;  Reade  v.  Livingstone,  3  Johns.  Ch. 
481.  Actual  fraud  may  be  established  in  the  same  way  and 
by  the  same  means  that  any  other  fact  may  be  proved.  It 
may  be  considered  proved  when  it  appears  that,  after 
deducting  the  property  which  is  the  subject- of  the  gift,  the 
grantor  has  not  retained  sufficient  available  assets  for  the  pay- 
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ment  of  his  debts  {Freeman  v.  Pope,  L.  R.  (5  Ch.  Ap.)  544) 
and  it  may  also  be  inferred  in  case  the  grantor  retains  suffi- 
cient property  to  pay  his  debts,  but  does  not  actually  pay 
them,  but  apphes  his  property  to  some  other  use  {Spirett  v. 
WUlows,  3  DeG.  J.  ^  S.  302);  and  so,  too,  a  fraudulent  pur- 
pose will  be  regarded  as  manifest  where  a  grantor  secretly 
makes  a  voluntary  deed  with  a  view  to  future  indebtedness, 
and  with  a  design  of  so  placing  his  property  that  he  may 
(have  the  benefit  of  it  in  getting  credit,  but  of  having  it 
beyond  the  reach  of  his  creditors  in  case  his  business  is 
unsuccessful.     Q^amer  v.  Eeford,  2  C.  E.  Gr.  383. 

A  subsequent  creditor  may  also  impeach  a  voluntary 
■deed,  simply  on  the  ground  that  it  was  made  with  intent  to 
defraud  existing  creditors.  1  Am.  Lead.  Gas.  40 ;  1  Story's 
Eq.  Juris.  §  361 ;  King  v.  Wdcox,  11  Paige  594.  But,  in  such 
a  case,  in  prder  to  establish  a  good  title  to  relief,  he  must 
show  that,  at  the  time  of  the  commencement  of  his  suit, 
there  were  debts  still  outstanding  which  the  grantor  owed 
at  the  time  he  made  the  deed,  otherwise  no  foundation  is 
laid  for  avoiding  it  as  a  fraud  upon  antecedent  creditors,  for 
if  the  grantor  has  paid  all  his  debts  incurred  prior  to  the 
conveyance,  that  fact  fully  repels  all  idea  of  fraud  as  to 
them.  Hunt  on  Fimid.  Con.  52;  1  Am.  Lead.  Gas.  41 ;  Spi- 
rett V.  WiUows,  3  DeG.  J.  #  S.  292;  F)reman  v.  Pope,  L.  R. 
(9  Eq.)  205 ;  S.  C,  L.  R.  (5  Gh.  Ap.)  536 ;  Lush  v.  Wilkinson, 
5  Ves.  387 ;  Kidney  v.  Gonsomaher,  12  Ves.  156.  The  com- 
plete dominion  which  the  law  gives  every  man  over  his 
property,  allows  him  to  do  with  it  as  he  pleases  while  he  is 
free  from  debt,  or  so  long  as  he  pays  his  debts. 

For  present  purposes  it  will  be  assumed,  notwithstanding 
■some  evidence  to  the  contrary,  that  the  deed  in  controversy 
Ts  without  sufficient  consideration  to  support  it  against  cred- 
itors whose  debts  existed  at  the  time  it  was  made.  The 
complainant's  rights  as  a  creditor  arose  long  after  the  title 
he  seeks  to  avoid  became  a  matter  of  public  record.  The 
evidence  will  not  support  a  finding  that  the  deed  in  question 
was  made  with  intent  to  defraud  future  creditors ;  on  the 
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contrary,  it  is  shown  quite  clearly  that  the  grantor  dis- 
charged all  his  debts  for  more  than  a  year  after  the  deed 
was  made,  with  quite  as  much  promptness  as  most  persons 
engaged  in  trade.  It  is  not  shown  that  a  single  debt  which 
existed  at  the  date  of  the  conveyance,  was  still  outstanding 
when  this  suit  was  commenced.  The  complainant  attempted 
to  show  that  such  a  debt  still  existed,  but  his  eftbrt  resulted 
in  proving  that  the  particular  debt  he  had  in  mind  had  been 
fully  paid  in  less  than  a  year  after  the  deed  was  made.  The 
evidence  wholly  fails  to  show  that,  at  the  time  this  action 
was  brought,  there  was  a  single  debt  or  liability  of  the 
defendant  outstanding  or  undischarged  which  existed  at 
the  date  of  the  deed.  There  were,  therefore,  when  the 
complainant  sued,  no  antecedent  creditors,  nor  creditor, 
whose  equity  he  could  invoke,  or  whose  wrongs  he  could 
display  as  a  foundation  for  relief  personal  to  himself. 

The  fact  is  proved  beyond  dispute — indeed,  scarcely  any 
attempt  was  made  to  deny  it — that  the  defendant,  a  year  or 
more  after  he  made  the  conveyance,  repeatedly  represented, 
to  persons  of  whom  he  desired  to  obtain  credit,  that  he  was 
still  the  owner  of  the  property.  His  conduct  in  this  respect 
was  not  only  fraudulent,  but  criminal,  and  he  ought  to  have 
been  made  to  suffer  the  consequences  of  his  false  pretences. 
But  the  property  w^as  then  lawfully  vested  in  another,  w^hose 
title  had  been  notified  to  all  the  world,  by  an  open,  public 
record,  for  a  year  or  more,  and  no  representation  that  the 
defendant  could  make,  which  was  neither  countenanced  by 
nor  known  to  the  owner,  could  affect  the  title. 

In  my  view,  the  complainant  has  failed  to  make  a  case 
which  entitles  him  to  the  relief  he  asks;  his  bill  must 
therefore  be  dismissed,  with  costs. 
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Carrie  E.  Black,  by  her  next  friend, 

V. 

Clayton  A.  Black. 


1.  A  gift  by  a  wife  to  her  husband  is  good,  provided  it  be  voluntary 
and  not  the  result  of  his  craft  or  power. 

2.  When  a  husband  receives  money  belonging  to  his  wife,  the  law 
presumes  he  receives  it  for  her  use,  and  she  may  recover  on  the 
strength  of  this  presumption,  unless  he  produces  proof  to  rebut  it. 

3.  A  wife's  money,  expended  by  herself,  or  under  her  direction,  on 
her  husband's  land,  or  in  any  other  way  for  his  use  and  benefit,  in  the 
absence  of  an  agreement  to  repay,  will  be  regarded  as  a  gift. 

4.  A  gift  by  a  wife  to  her  husband  may  be  proved  by  circumstances. 

5.  Where  a  wife  expends  her  money  on  the  lands  of  her  husband, 
in  improving  and  adorning  his  home,  equity  will  imply,  independent 
of  anything^  in  the  nature  of  a  contract  or  promise,  that  she  did  so 
pursuant  to  an  understanding  that  she  was  to  be  permitted  to  enjoy 
the  benefits  flowing  from  her  expenditure,  and  if  he  wrongfully  drives 
her  from  his  house,  equity  will  give  lier  relief. 

6.  A  wife  must  live  with  her  husband,  and  make  his  home  hers,  and 
give  him  her  services,  unless  she  can  show  that  he  has  done  something 
which  relieves  her  from  her  duty  to  him. 

7.  To  justify  a  decree  of  separation,  actual  physical  violence  need 
not  be  proved,  but  it  must  be  shown  that  there  is  reasonable  ground  to 
believe  that,  if  the  husband  is  allowed  to  retain  his  power  over  his 
wife,  and  she  is  compelled  to  remain  subject  to  him,  her  life  or  health 
will  be  endangered. 

8.  Evidence  must  be  weighed  according  to  the  means  and  opportu 
nities  of  knowledge  of  the  witnesses  of  the  facts  whereof  they  testify. 

9.  A  wife  who  causelessly  deserts  her  husband  is  not  entitled  to  the 
aid  of  a  court  of  equity  in  getting  possession  of  such  chattels  as  she 
has  contributed  to  the  furnishing  and  adornment  of  her  husband's 
house. 

10.  Equity  will  not  lend  its  aid  to  the  causeless  disruption  of  family 
relations,  or  countenance  unjustifiable  disregard  of  the  obligations  of 
the  marriage  contract. 


On  final  hearing,  on  bill,  answer  and  proof's. 
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Mr.  S.  D.  Dillaye,  for  complainant. 
Mr.  G.  S.  Cannon  and  Mr.  James  Wilson,  for  defendant. 

The  Vice-Chancellor. 

This  is  a  suit  by  a  wife  against  her  husband,  to  establish 
certain  property  rights.  It  is  purely  a  property  suit.  She 
asks  neither  an  absolute  nor  limited  divorce,  nor  that  her 
right  to  be  supported  shall  be  assured  to  her  by  the  decree 
of  this  court ;  but  simply  that  her  legal  right  to  certain  chat- 
tels and  debts,  and  her  equitable  right  to  be  compensated  for 
the  loss  of  certain  rights  and  privileges  belonging  to  her  as 
a  wife,  and  of  which  she  has  been  wrongfully  deprived,  shall 
be  vindicated  and  enforced.  She  grounds  her  action  on 
four  distinct  claims  :  First,  for  money  expended  by  her  in 
erecting  buildings  on  the  defendant's  land  ;  second,  for  cer- 
tain chattels  belonging  to  her  which  are  in  her  husband's 
possession  and  use,  and  which  he  refuses  to  surrender  to  her; 
third,  for  money  belonging  to  her,  which  the  defendant  has 
appropriated  to  his  own  use,  contrary  to  her  will;  and, 
fourth,  for  money  lent  by  her  to  him.  The  money  value  of 
her  several  claims,  according  to  her  estimate,  is  over  $35,000. 

The  parties  were  married  in  November,  1859,  in  the  city 
of  Philadelphia,  where  the  complainant  then  resided  with 
her  parents,  and  soon  thereafter  she  came-  to  live  with  her 
husband,  on  his  farm  in  Burlington  county.  They  continued 
to  live  together  there  until  the  28tli  day  of  October,  1874, 
when,  the  complainant  says,  "  she  was  constrained,  by  her 
husband's  outrageous  conduct  and  long-continued  ill-treat- 
ment and  cruelty,  culminating  in  infamous  accusations,  to 
leave  his  house  and  separate  herself  forever  from  him." 
Three  children  were  born  unto  them,  the  eldest  now  being 
about  eighteen  years  of  age  and  the  youngest  thirteen.  The 
complainant's  father,  who  was  a  gentleman  of  large  wealth, 
died  in  July,  1872,  leaving  a  will  by  which  he  gave  her 
$50,000  absolutely,  and  also  the  income  for  tier  life  of  over 
$200,000  more.     By  the  death  of  defendant's  father,  which 
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also  occurred  in  July,  1872,  he  acquired  an  estate  which  the 
complainant,  in  her  bill,  estimates  at  about  $50,000.  It  is 
not  disputed  that  the  complainant,  soon  after  the  death  of 
her  father,  expended  of  her  own  moneys,  in  rebuilding  and 
beautifj'ing  the  dwelling-house  on  her  husband's  farm  and 
in  erecting  a  new  stable,  over  $20,000,  and  that  she  subse- 
quently purchased  many  costly  articles  of  household  furni- 
ture and  placed  them  in  the  house,  and  one  or  two  carriages 
and  other  articles  of  luxury,  and  brought  them  upon  the 
farm.  Her  expenditures,  both  on  the  buildings  and  for 
other  purposes,  were  much  more  extravagant  than  the  defend- 
ant would  have  made  or  his  means  warranted.  She  says,  in 
her  bill,  she  made  them  to  furnish  a  home  for  herself,  her 
husband  and  her  children  for  life,  and  in  her  testimony  she 
twice  declares  her  purpose  in  making  them  was  to  provide  a 
home  for  herself  and  her  children.  The  proof  shows,  very 
clearly,  that  the  project  of  rebuilding  the  house  originated 
with  her  even  before  her  father's  death,  and  that  she  set 
about  carrying  it  out  soon  after  she  came  into  possession  of 
her  share  of  his  wealth.  Her  husband  was  quite  content  to 
continue  to  live  in  the  old  house.  It  was  natural  he  should 
be.  It  was  a  large,  substantial,  well-preserved  structure, 
quite  equal,  if  not  superior,  to  the  best  farm-houses  in  that 
part  of  the  state ;  it  was  the  place  of  his  birth,  his  home, 
and  had  been  the  home  of  his  father  and  his  mother.  It 
was  natural  that  a  man  reared  upon  a  farm,  of  plain  tastes 
and  thrifty  habits,  and  with  the  strong  attachment  to  the 
home  of  his  youth  common  to  our  nature,  should  regard 
any  project  looking  towards  the  demolition  of  the  old  house 
as  little  short  of  a  wasteful  desecration.  The  reconstruction 
of  the  house  was  undertaken  by  the  complainant  with  the 
distinct  understanding  that  the  defendant  would  contribute 
nothing,  and  that  she  must  pay  the  whole  cost.  She  says 
it  was  agreed,  before  the  work  was  commenced,  that  she  was 
to  pay  for  all  of  it,  and  she  admits  that  $4,000  of  the  money 
she  used  she  borrowed  of  the  defendant,  and  the  evidence 
shows  that  she  returned  a  security,  in  payment  of  this  loan, 
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after  she  left  him.  It  is  not  pretended  that  her  outlay  was 
made  under  a  promise,  or  even  in  expectation,  of  repajnuent, 
but,  on  the  contrary,  it  clearly  appears  she  had  no  such 
expectation  or  desire.  She  wanted  to  live  in  a  house  which, 
in  its  costs  and  luxurious  appointments,  should  correspond 
with  her  fortune,  and  she  obviously  spent  her  money  to 
gratify  that  desire,  and  without  the  least  expectation  or  wish 
of  creating  a  liability  against  her  husband.  Nor  did  he 
suppose,  in  permitting  her  to  gratify  her  pride,  that  he  was 
incurring  a  liability  which  might  sweep  away  his  whole 
inheritance. 

Stripped  of  all  mere  rhetorical  exaggeration  or  aggrava- 
tion, the  eq-uity  presented  by  the  bill  under  the  first  head 
may  be  thus  summarized  :  The  complainant,  believing  that 
her  husband  would  treat  her,  during  their  joint  lives,  with 
the  kindness  and  affection  which  a  faithful  wife  has  a  right 
to  receive  from  her  husband,  has  expended  a  large  sum  of 
money  on  her  husband's  land,  with  his  approbation,  in  making 
a  beautiful  and  attractive  home  for  their  joint  occupation 
and  enjoyment;  but  he,  after  securing  the  benefit  of  her 
large  outlay,  has,  in  flagrant  violation  of  her  conjugal  rights, 
by  cruel  and  brutal  treatment,  driven  her  from  his  house 
and  compelled  her  to  seek  safety  by  separating  herself  from 
him,  and  has  thus  wantonly  deprived  her  of  all  the  pleasure 
and  happiness  which  she  made  her  outlay  to  secure.  It  is 
clear,  I  think,  so  long  as  she  continued  to  live  with  her  hus- 
band and  to  participate  in  the  enjoyment  of  the  luxury  and 
splendor  her  wealth  had  brought  about  them,  she  was  not  in 
a  position  to  set  up  any  claim  against  him.  She  was  then 
receiving  all  she  desired  to  gain  by  her  outlay;  She  gave 
her  money  to  purchase  a  home,  not  for  herself  alone,  but  for 
her  husband  and  her  children,  and  while  she  continued  a 
member  of  his  family,  and  received  the  consideration  due 
to  her  as  a  wife  and  a  mother,  she  was  in  the  full  enjoyment 
of  the  full  measure  of  her  rights.  Neither  in  justice  or 
morals  could  she  ask  anything  more.  Her  expenditures 
were  a  gift  to  her  husband.     She  voluntarily  incorporated 
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her  property  into  his,  so  that  hers  lost  its  distinctive  charac- 
ter and  individuality,  and  became  an  indissoluble  part  of 
his.  She  sunk  or  merged  hers  into  his,  and  thereby  made 
it  his.  Her  purpose  is  seen  in  her  acts,  and  they  speak  as 
plainly  and  as  forcibly  as  any  words  she  could  have  spoken 
or  written. 

There  can  be  no  doubt  that  a  wife  may  give  a  part,  or  the 
whole,  of  her  separate  estate  to  her  husband,  and  thus  invest 
him  with  a  perfect  title,  bat  the  courts,  in  consequence  of 
his  great  influence  over  her,  always  look  upon  such  transac- 
tions with  watchfulness,  and  require  the  husband,  when  he 
sets  up  a  title  founded  on  a  gift  from  his  wife,  to  show,  by 
full  proof,  that  her  act  was  free  and  voluntary,  and  not  the 
result  of  his  craft  or  powder.     Clancy  on  Mar.  Worn.  347. 

When  a  husband  receives  money  belonging  to  his  wife, 
the  law  pr«5sumes  he  receives  it  for  her  use,  and  if  he  denies 
that  he  is  liable,  the  mere  fact  that  he  received  it  casts  upon 
him  the  burden  of  showing  that  he  has  appropriated  it 
according  to  her  direction,  or  that  she  gave  it  to  him.  This 
is  the  rule  in  respect  to  the  corpus  or  principal;  a  different 
rule  prevails  as  to  interest  or  income.  If  he  receives  inter- 
est or  income  and  spends  it  with  her  knowledge  and  without 
objection,  a  gift  will  be  presumed  from  her  acquiescence. 
Horner  v.  Webster,  4  Vr.  406 ;  Hurney  v.  Phillips,  50  Pa.  St. 
328 ;  Clancy  on  3Iar.  Worn.  352.  Money  received  by  a  hus- 
band from  his  wife,  and  expended  by  him,  under  her  direction, 
on  his  land,  in  improving  the  home  of  the  family,  cannot  be 
recovered  by  the  wife.  Her  direction  to  expend  it  on  his 
property  constitutes  a  gift  to  him,  and  cuts  oft'  all  right, 
either  legal  or  equitable,  to  reclaim  the  money  or  demand 
an  account.  Johnston  v.  Johnston's  Adm'r,  31  Pa.  St.  450. 
An  appropriation  by  a  wife,  herself,  of  her  separate  property 
to  the  use  and  benefit  of  her  husband,  in  the  absence  of  an 
agreement  to  repay,  or  any  circumstances  from  which  such 
an  agreement  can  be  inferred,  will  not  create  the  relation  of 
debtor  and  creditor  nor  render  the  husband  liable  to  account. 
^delin  v.  Edelin,  11  Md.  420.     Though  no  words  of  gift  be 
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spoken,  a  gift  by  a  wife  to  her  husband  may  be  shown  by 
the  very  nature  of  the  transaction,  or  appear  from  the  attend- 
ing circumstances.  Havford  v.  Bockee,  5  C.  E.  Gr.  106. 
If  a  wife  should  vokmtarily  accept  a  bond,  payable  to  her 
husband,  for  her  share  of  her  father's  estate,  and  then  pass 
it  to  him,  though  she  did  not  utter  a  word  indicating  her 
purpose,  the  circumstances  would  most  unequivocally  show 
a  gift.  Vreeland  v.  Vreeland's  Adw'r,  1  C.  JE.  Gr.  521.  The 
court  will  not,  in  transactions  between  husband  and  wife, 
infer  an  equitable  assumpsit  contrary  to  their  manifest  under- 
standing.    Clinton  v.  Hooper,  1  Ves.  188. 

But  a  decision  which  regards  the  complainant's  expendi- 
tures as  a  gift,  does  not,  in  my  judgment,  settle  the  question 
of  the  defendant's  liability.  They  were  made  with  his  con- 
sent; he  could  have  prevented  their  being  made  if  he  had 
willed  to  do  so.  He  knew  the  motives  and  purposes  which 
controlled  the  complainant,  and  what  were  her  hopes  and 
expectations.  His  house  was  her  home ;  she  had  a  right  to 
dwell  there  and  make  it  the  scene  of  her  greatest  usefulness, 
honor  and  happiness.  He  knew  that  her  object  was  to  make 
his  home  beautiful  and  attractive  for  their  joint  enjoyment, 
and  he  accepted  her  gift  on  a  well-understood  condition  that 
he  would  accord  to  her  the  full  measure  of  her  rights  and 
privileges  as  his  wife.  The  intimacy  and  union  of  their 
relation  would  necessarily  give  rise  to  such  an  understand- 
ing. She  had  a  right  to  believe,  independent  of  anything  in 
the  nature  of  a  contract  or  promise,  that  she  would  always 
be  permitted  freely  to  enjoy  with  him  all  the  benefits  flowing 
from  any  expenditure  she  made  to  increase  the  comfort  and 
luxury  of  his  home.  He  has  no  right  to  defeat  or  disappoint 
these  expectations;  and  hence,  if  it  be  true  that  he  has 
causelessly  driven  her  from  his  house  and  compelled  her  to 
seek  safety  in  flight,  I  think  his  conduct  exhibits  a  case  of 
grievous  v/rong  which  calls  loudly  for  redress,  and  which 
this  court,  in  the  exercise  of  its  undoubted  power,  is  bound 
to  give. 
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The  question,  then,  presented  by  this  branch  of  the  case,  is 
this:  Was  the  complainant  justified  in  separating  herself 
from  her  husband  ?  The  justification  she  ofiers  is  cruelty. 
She  must  show  a  case  of  extreme  cruelty  such  as  would 
entitle  her  to  a  decree  of  separation.  The  courts  can  know 
no  middle  ground — a  wife  must  live  with  her  husband,  make 
his  home  hers,  and  give  him  her  society  and  services,  unless 
she  can  show  reasons,  valid  in  law,  relieving  her  from  her 
duty  to  him.  To  justify  a  divorce  a  mensa  et  thoro,  actual 
physical  violence  need  not  be  proved,  but  such  conduct,  by 
the  husband,  must  be  shown  as  will  justify  the  court  in 
believing  that,  if  he  is  allowed  to  retain  his  power  over  his 
wife  and  she  is  compelled  to  remain  subject  to  him,  her  life 
or  her  health  will  be  endangered,  or  that  he  will  render  her 
life  one  of  such  extreme  discomfort  and  wretchedness  as  tO' 
incapacitate  her  to  discharge  the  duties  of  a  wife.  Close  v. 
Close,  10  C.  K  Gr.  529;  ^Unglish  v.  English,  12  C  E.  Gr. 
585.  Slight  violence  by  a  husband  who  has  evinced  a  hatred, 
almost  diabolical,  against  his  wife,  in  attempting  to  blast  her 
reputation  by  fabricating  a  charge  of  adultery  against  her, 
has  been  deemed  sufiScient.  Graecen  v.  Graecen,  1  Gr.  Ch. 
459;  Thomas  v.  Thomas,  5  G.  E.  Gr.  97.  Any  husband 
whose  sense  of  decency  and  justice  is  so  completely  destroyed 
as  to  be  able,  deliberately,  to  set  on  foot  a  scheme  to  fasten 
upon  his  wife  a  false  charge  of  adultery,  is,  in  my  estimation, 
capable  of  doing  anything  a  cruel  heart  can  desire  or  a  brutal 
mind  invent,  and  any  woman  whose  life  must  be  spent  in 
the  seclusion  of  his  home,  and  whose  person  is  subject  to  his 
power,  occupies  a  position  of  such  constant  and  extreme 
danger  as  to  have  a  right  to  the  protection  of  the  law  when- 
ever she  demands  it. 

The  proof  in  support  of  the  charge  of  cruelty,  comes 
from  the  mouth  of  the  complainant  alone,  and  is  of  the 
most  meagre  character.  She  says  she  left  because  her  hus- 
band abused  and  ill-treated  her ;  that  his  ill-treatment  gen- 
erally consisted  in  the  use  of  coarse  and  profane  language, 
and  that  on  two  occasions  he  struck  her.     The  blows  are 
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strongly  denied  by  the  defendant.  A.  person  whom  the 
complainant  says  was  present  when  one  of  them  was  given, 
and  saw  it,  swears  that  he  saw  nothing  of  the  kind,  and 
that,  although  he  was  frequently  with  the  complainant,  and 
conversed  with  her  familiarly,  she  never  uttered  a  word  of 
complaint  against  her  husband.  On  the  part  of  the  defend- 
ant, the  servants  of  the  family  and  several  persons  who 
lived  on  terms  of  social  intimacy  with  these  unfortunate 
people,  have  been  examined,  and  they  uniformly  testify  that 
they  never  saw  anything  approaching  cruelty,  or  even 
unkindness,  in  the  conduct  of  the  defendant  towards  the 
complainant,  and,  with  a  single  exception,  they  also  say  they 
never  heard  her  make  any  complaint  against  her  husband. 
The  family  physician,  however,  says  it  was  quite  a  common 
thing  for  the  complainant  to  complain  of  her  husband ;  that 
she  never  made  any  distinct  charge  against  him,  except  that 
he  used  abusive  language,  but  what  it  was,  or  why  she 
denominated  it  abusive,  she  did  not  explain.  The  defendant 
admits  that  he  has  frequently  expostulated  with  her,  in  very 
strong  terms,  against  what  he  thought  were  gross  impro- 
prieties of  conduct.  Whether  what  he  said  by  way  of  remon- 
strance she  esteemed  abusive,  or  he  actually  hurled  at  her 
vile  epithets,  which  she  could  not  hear  from  his  lips  without 
believing  that  his  heart  was  turned  against  her,  or  he 
merely  reproved  her,  with  becoming  gentleness,  for  some 
frivolous  fault,  her  testimony  neither  tells  nor  shows.  As 
the  case  now  stands,  her  judgment  as  to  what  constitutes 
cruelty  by  the  use  of  abusive  language,  must  be  accepted 
as  conclusive,  or  the  charge  of  cruelty,  so  far  as  it  rests 
upon  her  evidence,  must  be  held  not  proved.  It  is  need- 
less to  say,  her  judgment  cannot  be  accepted. 

But  the  most  weighty  evidence  on  this  point,  in  the 
opinion  of  the  counsel  of  the  complainant,  remains  to  be 
considered.  It  is  a  letter,  alleged  to  have  been  written  by 
the  defendant  to  his  wife,  and  sent  to  one  of  her  male 
acquaintances,  and  by  him  given  to  the  complainant.  It  is 
not  necessary  to  state  its  contents.     It  is  enough  to  say  it  is 
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revoltingly  obscene,  and  could  only  have  proceeded  from  a 
very  corrupt  and  filthy  mind.     Nothing  proceeding  from 
the  heart  of  a  husband,  simply  in  the  form  of  words,  could 
be  more  cruelly  brutal  to  a  refined  and  virtuous  wife.     If 
the  defendant  wrote  it,  and  the  complainant  left  him  in  con- 
sequence of  the  wounds  and  anguish  it  produced,  I  am  not 
prepared  to  say  she  was  not  fully  justified.    But  it  is  certain 
she  did  not.     She  did  not  leave  under  sudden  provocation, 
but  pursuant  to  a  purpose  long  cherished  and  frequently 
expressed.     She  does  not  pretend  that  the  letter  provoked 
the  separation ;  in  fact,  it  is  quite  certain  that,  at  the  time 
she  left  him,  she  had  neither  seen  nor  heard  of  it.     Neither 
before,  nor  at  the  time  she  left,  did  she  ever  speak  of  the 
letter  to  the  defendant,  or  to  any  other  person,  and  on  the 
morning  when  she  left  she  asked  the  defendant  to  kiss  her, 
and  permitted  him  to  do  so.     If  she  was  not  wholly  insen- 
sible to  emotions  of  scorn  and  indignation,  she  would  never 
have  submitted  to  the  indignity  of  a  kiss  from  the  man  whom 
she  believed  guilty  of  such  an  unmanly  attempt  to  insult  and 
humiliate  her.     Nor  do  I  believe  the  defendant  wrote  the 
letter.     He  swears  he  did  not.     The  stigma  of  its  author- 
ship should  not  be  fastened  upon  him,  except  upon  full 
proof  such  as  produces  clear  conviction.     There  is  nothing 
in  his  life  or  conduct,  as  portrayed  by  the  evidence,  which 
will  for  one  moment  justify  a  suspicion  that  he  was  capable 
of  so  dastardly  an  outrage  upon  any  woman,  much  less  can 
it  be  believed  that  he  would  commit  it  upon  the  woman  who 
is  the  mother  of  his  children,  and  whose  name  is  insep- 
arably linked  with  his.     Five  experts,  after  careful  compar- 
ison of  the  letter  whose  authorship  is  on  trial,  with  writings 
admitted   to   have   been   written   by   the   defendant,   have 
pronounced  opinions  against  the  defendant.     They  had  no 
previous  knowledge  of  his  handwriting.     Two  persons  well 
acquainted  with  his  handwriting  have  expressed  opposite 
opinions,  ^vhile  the  complainant,  who  is,  of  course,  very 
familiar  with  his  handwriting,  says  she  believes  he  wrote  it. 
There  is,  unquestionably,  a  strong  resemblance,  both   in 
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general  appearance  and  in  certain  individual  characteristics, 
between  the  true  and  the  disputed  writings,  but  this  is  true 
of  every  well-executed  counterfeit.  The  opinion  of  experts, 
based  on  comparison  alone,  is  evidence  of  low  degree,  and 
has  been  regarded  by  eminent  judges  much  too  uncertain, 
even  when  only  slightly  opposed,  to  afford  a  safe  foundation 
for  a  judicial  decision.  Garney  v.  Langlands,  5  Barn.  ^  Aid. 
185;  DoeY.  Suckermore,  5  Ad.  ^  El.  751;  1  Greenl.  Ev.  § 
580,  note  (2);  Stark.  Eo.  173,  note  (c).  Evidence  must  be 
weighed  according  to  the  means  and  opportunities  of 
knowledge  of  the  witnesses  of  the  facts  whereof  they  testify. 
When  the  defendant  swears  he  did  not  write  this  letter,  he 
speaks  concerning  a  fact  of  which  his  knowledge  is  more 
perfect  than  that  of  any  other  witness,  or  of  all  the  others. 
If  his  bearing  in  this  case  has  been  that  of  an  honest  wit- 
ness, and  his  testimony  as  a  whole  seems  to  be  reasonable, 
probable  and  truthful,  and  if,  notwithstanding  the  strong 
bias  of  his  deep  interest,  he  has  appeared  willing  to  tell  the 
whole  truth,  whether  it  helped  or  hurt  him,  his  evidence 
must,  in  virtue  of  its  intrinsic  force,  outweigh  any  amount 
of  counter-proof  consisting  of  opinion  merely.  I  think  his 
evidence  is  entitled  to  that  degree  of  weight  in  this  case. 
In  my  judgment,  the  complainant's  separation  from  her  hus- 
band was  causeless;  it  was  in  fact  a  wrongful  desertion. 
She  must  therefore  be  held  to  have  voluntarily  and  cause- 
lessly deprived  herself  of  the  rights  and  privileges  for  which 
she  is  now  seeking  compensation.  Her  first  claim  must 
therefore  be  denied. 

This  conclusion  practically  disposes  of  her  second  claim. 
She  asks  a  decree  compelling  her  husband  to  surrender  into 
her  possession  certain  chattels  which  she  has  contributed  to 
the  general  stock  used  at  his  home  for  the  use  and  enjoyment 
of  the  family,  because  he  has  wrongfully  driven  her  from 
his  home.  A  case  thus  made  up,  combining  strict  legal  right 
with  an  unconscionable  violation  of  conjugal  duty,  would 
undoubtedly  give  an  indisputable  right  to  redress.  But  she 
has  no  such  case ;  s]ie  is  the  person  who  is  in  the  wrong,. 
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who  has  been  unfaithful  to  conjugal  duty,  and  upon  whose 
head  rests  the  shame  of  destroying  a  home.  Her  case  stands 
on  her  legal  right  alone.     She  has  that,  but  it  is  a-ll. 

In  ray  view  the  defendant  has  failed  to  show  a  title  by  gift. 
It  has  already  been  decided  in  this  very  case  (11  C.  E.  Gr.  296) 
that  a  bare  legal  right,  existing  in  the  hands  of  a  faithless 
wife,  who  has  causelessly  deserted  her  husband,  is  not  suffi- 
cient to  induce  this  court  to  put  its  power  in  motion  to  help 
her.  The  answer  originally  filed  in  this  case  did  not  deny 
the  averments  of  the  bill  as  to  the  complainant's  title  to  a 
part  of  the  chattels  now  claimed,  and  thereupon  a  motion 
was  made  on  her  behalf  for  an  order  directing  their  surren- 
der. In  deciding  that  application  the  chancellor  said  :  "This 
motion  must  necessarily  be  based  on  the  broad  ground  that 
a  married  woman  is,  without  regard  to  circumstances,  enti- 
tled to  the  ^id  of  equity  to  obtain  possession  of  her  property 
when  it  is  withheld  from  her  by  her  husband  ;  and,  further, 
that  if  she  chooses  to  abandon  her  husband's  house,  though 
she  may  be  actuated  by  caprice  merely,  or  even  by  a  worse 
motive,  she  has,  by  virtue  of  her  legal  right  alone,  a  claim 
upon  a  court  of  equity  to  its  aid  in  obtaining  possession  of 
that  property,  even  though  it  be  household  furniture  which, 
up  to  the  time  of  her  departure,  was  in  the  joint  use  of  her 
husband  and  herself  in  their  household,  and  is  still  in  his 
possession,  in  the  use  of  the  family.  A  decent  regard  for 
the  interests  of  society  would  forbid  the  court  from  enter- 
taining such  a  proposition.  Equity  will  not  lend  its  aid  to 
the  causeless  disruption  of  family  relations,  or  countenance 
the  unjustifiable  disregard  of  the  obligations  of  the  marriage 
contract.  They,  therefore,  who  come  into  this  court  for 
relief  in  such  cases,  must  not  only  come  with  clean  hands, 
but  must  show  a  reason  valid  in  conscience,  as  well  as  a  legal 
right,  for  the  assistance  which  they  seek."  These  views 
command  my  hearty  assent.  They  rest  on  obvious  consid- 
erations of  justice  and  sound  policy.  It  was  long  ago 
declared  that  a  wife  who  deserts  her  husband  to  enjoy  the 
society  of  her  paramour,  would,  on  account  of  her  miscon- 
15 
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duct,  be  refused  the  aid  of  a  court  of  equity  against  her 
husband,  in  respect  to  her  separate  estate,  which,  under  other 
circumstances,  she  would  have  a  right  to  claim.  Lee  v.  Lee, 
2  Dick.  806 ;  Clancy  on  Mar.  Worn.  354.  If  the  complain- 
ant's legal  right  is  sufficient,  notwithstanding  her  desertion, 
to  entitle  her  to  the  aid  of  this  court,  she  would,  in  legal 
theory  at  least,  upon  the  same  ground,  be  entitled  to  the 
same  aid,  even  if  she  was  living  in  a  state  of  open  adultery. 

In  refusing  to  aid  the  complainant,  no  question  of  legal 
right  is  determined.  On  the  contrary,  her  legal  right 
is  admitted.  She  may,  perhaps,  have  such  complete 
dominion  over  the  chattels  in  controversy  as  to  be  able  to 
invest  her  vendee  with  a  title  which  her  husband  cannot 
successfully  resist  in  a  court  of  law.  Houston  v.  Clark,  50 
N.  H.  482 ;  Jones  v.  Jones,  19  Iowa  242.  But  she  is  repulsed 
simply  because  her  desire  to  sue,  if  not  her  right  of  action, 
flows  directly  from  her  own  wrongful  act.  She  wants  her 
husband  to  give  up  the  property  which  she  has  contributed 
to  their  home,  because  she  has  deserted  him.  Because  she 
has  taken  herself  away,  she  wants  to  take  her  property  also. 
Her  suit  is  the  sequence  of  her  desertion ;  if  there  had  been 
no  desertion,  there  would  have  been  no  suit.  She  asks  the 
court  to  help  in  her  wrong.  Such  a  suitor,  with  such  a 
case,  has  no  right,  in  my  judgment,  to  the  aid  of  this  court. 

The  third  claim,  which  is  a  demand  for  money  alleged  to 
have  been  wrongfully  appropriated  by  her  husband,  stands 
on  an  entirely  different  footing.  If  it  is  true  that  he  has 
appropriated  to  his  own  use  moneys  which  she  gave  him  to 
deposit  in  bank  to  her  credit,  or  if  he  has  refused  to  pay 
over  to  her  moneys  which  he  has  received  for  her  use,  she 
is  entitled  to  relief.  She  never  consented  that  he  should 
have  the  use  or  enjoyment  of  such  moneys,  and,  if  he  has 
kept  them,  or  used  them  contrary  to  her  express  direction, 
his  conduct  was  both  inequitable  and  dishonest.  But  the 
evidence  totally  fails  to  establish  the  truth  of  this  claim ;  in 
truth,  it  has  so  scanty  a  support  in  the  proofs  that,  in  the 
very    elaborate   and   zealous   argument    pressed   upon   my 
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attention  by  the  counsel  of  the  complainant,  it  received  only 
a  very  curt  and  nonchalant  mention. 

The  remaining  claim,  that  for  borrowed  money,  I  think 
must  be  sustained.  It  is  evidenced  by  three  promissory 
notes.  The  defence  interposed  to  it  is,  in  my  view,  without 
substance  or  merit.  The  defendant  admits  that  he  borrowed 
the  money,  and  that  he  has  not  paid  it,  but  says,  about  two 
weeks  before  the  complainant  left  him,  she  and  he  had  a 
settlement;  that,  on  its  conclusion,  she  asked  him  for  $30, 
which  he  refused  to  give  her ;  that  she  then  said  he  would 
not  be  bothered  with  her  much  longer;  that  he  then  said 
that  he  wanted  her  to  remember  she  had  certain  obligations 
of  his,  to  which  she  replied  at  once,  she  would  return  them 
to  him;  and  that  thereupon  he  wrote,  on  an  old  letter 
envelope,  a  receipt  or  release  whereby  she  renounced  and 
gave  up  all  claims  she  held  against  him,  and  requested  her 
to  sign  it.  She  at  first  refused,  saying  she  had  not  time 
(she  was  ready  to  go  to  the  depot  to  take  a  train),  but,  upon 
Tiis  repeating  his  request,  saying  he  would  like  her  to  sign 
it,  she  stepped  to  the  table  and  signed  it. 

So  fap  as  the  evidence  gives  us  any  light,  her  act  was 
without  reason  or  motive,  a  mere  rash  or  foolish  freak;  she 
had  already  finally  determined  to  leave  her  husband,  and  he 
knew  it;  there  had  been  no  previous  talk  or  negotiation 
upon  the  subject,  nor,  so  far  as  appears,  had  she  ever 
thought  of  it  before.  All  we  know  is,  that  he  reminds  her 
that  she  holds  certain  obligations  against  him ;  she  at  once 
says  she  will  return  them,  and,  without  giving  her  the 
slightest  opportunity  to  retreat,  or  even  to  get  a  clear  com- 
prehension of  her  act,  he  attempts  to  fasten  her  by  a  very 
broad,  written  surrender.  His  urgency  and  her  precipi- 
tancy, and  the  utter  absence  of  anything  like  a  sensible 
motive  or  a  reasonable  consideration  for  her  act,  I  think 
must  leave  it,  in  judicial  estimation,  without  the  slightest 
force  or  efficacy.  The  complainant  is  entitled  to  a  decree 
for  the  amount  due  on  the  three  notes  given  by  the  defend- 
ant to  her. 
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A  decree  in  conformity  with  the  foregoing  views  will  be 
advised.  Neither  party  is  entitled  to  costs.  When  the 
character  of  the  complainant's  claims,  and  the  motives 
which  prompted  her  to  prefer  them  by  suit,  are  considered , 
it  is  obvious  that  she  is  in  no  plight  to  ask  to  be  indem- 
nified against  the  costs  of  the  litigation. 


Clayton  A.  Black 

V. 

Carrie  E.  Black. 


1.  A  wife  will  never  suffer  her  person  to  be  debauched  until  her 
affections  are  corrupted, 

2.  To  prove  adultery  by  circumstances,  a  criminal  desire  and  an 
opportunity  to  gratify  it,  must  be  shown.  Where  these  both  concur, 
guilt  is  presumed. 

3.  Criminal  desires  may  be  inferred  from  strong  expressions  of  attach- 
ment, stolen  interviews  and  a  clandestine  correspondence. 


On  final  hearing,  on  bill,  answer  and  proofs. 

Mr.  G.  S.  Cannon  and  Mr.  James  Wilson,  for  complainant. 

Mr.  S.  D.  Dillaye,  for  defendant. 

The  Vice-Chancellor. 

This  is  a  suit  for  divorce  for  adultery.  If  the  evidence 
can  be  believed,  the  fact  is  established  beyond  all  doubt. 
But  a  single  act  need  be  proved.  Many  have  been  shown 
in  this  case,  by  both  direct  and  circumstantial  evidence.  I 
shall  not  enter  into  details ;  to  do  so,  would  serve  no  useful 
purpose. 
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But  a  single  question  need  be  considered :  Can  the  evi- 
dence given  in  support  of  any  one  of  the  charges  be  believed  ? 
A  guilty  love  generally  precedes  adultery.  A  wife  never 
commits  it  until  after  she  is  depraved  in  mind  and  heart. 
Her  affections  must  be  debauched  before  she  will  allow  her 
person  to  be.  In  cases  of  this  class,  where  infidelity  is 
charged  against  a  wife,  it  is  always  important  to  inquire 
whether  the  evidence  shows  she  has  so  far  suffered  herself  to 
be  alienated  from  her  husband  as  to  allow  a  criminal  love  or 
desire  for  another  man  to  enter  her  heart.  If  such  a  passion 
has  found  a  dwelling  there,  proof  which  would  otherwise  be 
scarcely  sufficient  to  raise  a  passing  cloud  of  suspicion,  will 
possess  a  most  convincing  force.  A  guilty  attachment  is 
shown  conclusively  in  this  case.  Four  of  the  defendant's 
letters  to  one  of  her  illicit  lovers,  are  in  evidence.  Their 
authenticity  is  undisputed.  They  present  a  sad  picture  of 
moral  degradation.  They  accuse  her  of  lascivious  love, 
of  stolen  interviews  and  clandestine  correspondence.  In 
one  of  them,  she  says  : 

"Oh,  darling  I  if  I  could  only  have  you  hei'e  to-night,  if  only  for  a 
few  minutes,  I  would  feel  so  much  happier.  I  have  the  blues,  and  can 
you  wonder  at  it?  Only  think  how  long  it  has  been  since  I  have  had 
any  time  at  all  with  you ;  and  are  the  prospects  for  the  future  any 
better?  It  does  not  look  so  to  me.  But  one  thing  you  can  rest 
assured  of,  my  dearest — the  separation  does  not  lessen  my  love  for  you, 
but  strengthens  it  I  Every  day  of  my  life,  I  love  you  better  ;  so  do  not 
get  discouraged  and  lose  your  faith,  for  our  time  must  come,  sooner  or 
later.  This  hope  is  all  that  keeps  me  up.  *  *  *  I  niust  stop ; 
I  am  almost  asleep.     I  wish  I  could  kiss  you  good-night." 

In  another,  she  says : 

"I  wish  I  could  see  you  and  have  a  nice  long  talk  with  you.  I 
would  prize  such  a  privilege  beyond  expression.  Your  dear  letter  was 
&  great  comfort  to  me.  I  read  it  many,  many  times,  and  then  was 
compelled  to  consign  it  to  the  flames,  which  I  did  not  do  until  just 
before  my  return  home.  *  *  *  I  cannot  write  you  much  to-day — 
not  but  what  I  would  like  to,  and  could  write  all  the  afternoon,  but  I 
have  to  take  chances,  which  are  almost  up.  I  have  to  go  to  Philadel- 
jphia,  in  the  mornings  so  that  knocks  us  again.     When  will  our  time 
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come?  I  am  getting  very  much  discouraged.  *  *  *  Good-bye, 
my  darling,  do  not  forget  me,  and  keep  in  good  cheer.  Our  time 
must  and  will  come,  sooner  or  later." 

And  in  a  third,  she  thus  piteously  and  impatiently  bewails 
her  situation,  because  she  is  restrained,  by  duty  and  decency,, 
from  the  unbridled  gratification  of  her  lustful  desires  : 

"Oh,  darling!  you  don't  know  how  I  feel.  Every  day  of  my  life,  I 
love  you  better ;  and  every  day  my  future  looks  darker  and  harder  to 
bear.  Why  is  it  that  I  have  to  suffer  so  ?  What  have  T  done  to  merit 
such  punishment?  If  I  could  but  have  you,  and  live  and  be  with  you 
as  I  would  like,  I  would  willingly  sacrifice  every  other  pleasure.  Will 
the  time  ever  come  that  I  can  ?     I  hope  so." 

A  wife  who  can  give  utterance  to  such  sentiments  and 
desires  to  a  man  not  her  husband,  needs  only  a  slight  oppor- 
tunity to  complete  her  degradation.  In  mind  and  heart,  she 
is  already  thoroughly  defiled,  and  all  she  needs  to  complete 
her  dishonor,  is  an  opportunity  to  surrender  her  body  to  the 
lustful  embrace  of  a  paramour.  It  is  clearly  shown  that 
the  defendant  has  enjoyed  frequent  opportunities  to  satiate 
her  guilty  desires  with  both  of  her  lovers.  Her  letters  give 
evidence  that  she  had  had  such  an  opportunity  with  one  of 
them.  It  is  found  in  this  sentence  :  "  Only  think  how  long- 
it  has  been  since  I  have  had  any  time  at  all  with  you.'* 
There  can  be  no  doubt  her  criminal  desires  were  recipro- 
cated by  her  paramours.  From  one  of  them,  she  says  she 
had  received  a  dear  letter,  which  she  read  many  times  before 
committing  it  to  the  flames.  Both  her  act  in  burning  and 
her  confession,  show  the  true  nature  of  their  relations  and 
the  condition  of  their  minds  and  hearts.  In  proving  adultery 
by  circumstances,  two  facts  must  be  established — a  crimi- 
nal disposition  or  desire  in  the  mind  of  both  the  defendant 
and  her  pariiceps  criminis^  and  an  opportunity  to  commit  the 
crime.  When  both  these  are  shown,  guilt  is  necessarily 
inferred.  Berckmans  v.  Berckmans,  1  C.  E.  Qr.  143 ;  2  Bish. 
on  Mar.  ^  Div.  §  619.  Proof  that  the  parties  have  carried  on 
a  clandestine  correspondence,  made  strong  expressions  of 
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attachment  and  held  secret  interviews,  will  furnish  very 
strong  evidence  of  criminal  inclinations  and  desires.  2  Bish. 
on  Mar.  ^  Div.  §  616. 

The  manner  in  which  the  defendant  has  conducted  her 
defence,  tends  very  strongly  to  strengthen  the  conviction 
that  she  is  guilty.  She  has  sufi'ered  herself,  notwithstanding 
the  fact  that  she  has  put  herself  in  a  defensive  attitude,  to 
stand  absolutely  undefended  by  anything  in  the  nature  of 
testimony,  against  a  vast  mass  of  evidence  imputing  to  her 
acts  of  open  lewdness. and  the  most  shocking  indecency. 
One  of  the  persons  with  whom  she  is  charged  to  have  held 
criminal  relations  has,  during  the  whole  period  this  suit 
has  been  pending,  been  constantly  within  the  reach  of  the 
process  of  this  court ;  and  yet,  so  far  as  appears,  she  has 
never  made  the  slightest  effort  to  procure  his  evidence.  I 
believe  she  could  easily  have  procured  the  testimony  of  the 
other,  if  slie  had  really  desired  it.  Her  failure  to  produce 
either  of  these  witnesses,  evinces,  I  think,  a  consciousness 
of  guilt  so  deep  as  to  have  produced  a  feeling  of  helplessness. 
Some  of  the  acts  proved  against  her  are  too  indecent  and 
shameless  to  have  been  committed  by  any  creature  not  of 
the  lowest  order  of  prostitutes.  I  confess,  I  find  it  impossi- 
ble to  believe  that  she  has  sunk  to  such  an  extreme  depth 
of  degradation.  But  there  is  other  evidence  of  her  guilt, 
so  strongly  confirmed  by  her  own  words  and  conduct  as  to 
put  its  truth  beyond  doubt.  She  must  be  pronounced  guilty 
of  adultery  and  divorced  forever  from  her  husband. 


Isaac  S.  Allaire 

V. 

Maria  J.  Day  and  Stanley  Day. 

1.  A  final  decree,  made  on  hearing,  in  a  case  whei'e  the  defendant's 
counsel  failed  to  appear  at  the  hearing,  and  also  failed  to  lay  before 
the  court  the  evidence  taken  on  behalf  of  the  defendant,  will  not  be 
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set  aside,  if  it  appears  the  same  Judgmeut  must  have  been  pronounced 
had  the  defendant's  proofs  been  submitted  and  considered  at  the 
hearing. 

2.  A  final  decree,  which  is  clearly  right  upon  a  full  consideration  of 
the  whole  case,  will  not  be  set  aside  merely  to  afford  the  defendant  an 
opportunity  to  be  heard  on  final  hearing. 

3.  A  deed  which  is  fraudulent  in  fact  as  against  creditors,  may  be 
avoided  by  subsequent  as  well  as  antecedent  creditors. 


On  petition  and  proofs. 

Mr.  Nelson  Runyon,  for  petitioner. 

Mr.  A.  Zabriskie,  for  complainant. 

The  Vice-Chancellor. 

This  is  an  application  to  open  a  final  decree  on  the  ground 
of  surprise  and  merits.  A  perfect  case  of  surprise  is  shown. 
The  counsel  of  the  defendants  did  not  appear  at  the  hearing, 
nor  did  he  have  the  defendants'  proofs  presented  to  the 
court.  They  had  a  right  to  believe  that  he  would,  without 
special  instruction  or  direction,  make  a  proper  presentation 
of  their  defence.  His  failure  to  do  so  was  a  breach  of  duty 
that  they  were  not  bound  to  anticipate  or  guard  against. 
His  misconduct  was  a  surprise,  and  if  they  have  a  merito- 
rious defence,  they  are  entitled  to  the  benefit  of  it.  The 
court  is  bound  to  hear  them. 

The  case  was  brought  to  hearing  regularly.  The  proofs 
on  the  part  of  the  defendants  had  been  fully  taken,  at  least 
all  that  their  counsel  thought  it  advisable  to  take.  They 
say,  by  their  petition,  that  they  had  several  other  witnesses 
besides  those  examined,  by  whom  they  could  have  proved 
the  matters  alleged  in  their  answer,  but  were  advised  by 
their  counsel  that  they  did  not  need  further  proofs.  There 
is  nothing  to  show  that  the  advice  was  not  proper  under  the 
circumstances.  There  is  no  charge  of  collusion  between 
the   complainant  and   the  defendants'  counsel.     The  only 
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charge  they  make  against  their  counsel  is  that  he  suffered 
the  case  to  be  heard  in  his  absence,  and  without  having  their 
proofs  presented  to  the  court.  In  the  absence  of  fraud, 
shown  by  either  direct  proof  or  circumstances,  the  court  can- 
not review  his  management.  Nothing  is  shown  which  will 
justify  even  a  suspicion  that,  in  the  production  of  the  proofs, 
their  counsel  did  not  conduct  their  case  with  prudence  and 
sagacity.  It  is  true,  he  did  not  offer  one  of  the  defendants 
as  a  witness,  but  this  fact  furnishes  no  evidence  of  fraud  or 
carelessness,  or  even  a  want  of  proper  skill  and  judgment. 
It  must  be  presumed  that  he  knew  his  witness  perfectly,  and 
whether  it  was  best  to  expose  what  he  knew,  or  withhold  it. 
It  is  also  important  to  observe  that  no  complaint  is  made 
on  this  ground  in  the  petition,  and  it  must  therefore  be 
understood  that  the  defendants  have  no  fault  to  find  with 
the  conduct  of  their  case  in  that  particular. 

Do  the  proofs  show  a  good  defence  ?  The  defendants' 
proofs  are  now  before  the  court.  No  further  evidence  has 
been  taken.  If,  upon  a  full  consideration  of  all  the  evidence, 
it  now  appears  that,  had  the  defendants'  proof  been  before 
the  court  when  the  case  was  heard  originally,  the  same 
judgment  would  have  been  pronounced,  then  it  is  obvious 
that  no  injustice  has  been  done,  and  the  decree  should  stand. 
The  court  should  not  go  through  the  idle  ceremony  of  open- 
ing the  decree  merely  to  give  the  defendants  an  opportunity 
to  be  heard,  if  it  is  now  plain  that,  at  the  end  of  the  delay 
that  course  will  cause,  precisely  the  same  result  must  be 
reached. 

The  complainant  is  a  judgment  creditor  of  one  of  the 
defendants,  and  seeks,  by  this  suit,  to  have  his  judgment 
charged  upon  certain  lands  held  by  the  other,  on  the  ground 
that  the  title  was  put  in  the  other  by  the  judgment  debtor, 
for  the  purpose  of  defrauding  his  creditors.  The  defend- 
ants are  husband  and  wife.  The  proofs  produced  by  the 
complainant,  standing  unopposed,  make  a  perfect  case. 
They  put  in  the  mouths  of  both  defendants  admissions  that 
the  lands  in  question,  were  conveyed  to  the  wife  to  save 


234  CASES  IN  CHANCERY.  [30  Eq. 


Allaire  v.  Day. 


them  from  the  husband's  creditors,  and  show  confessions,  by 
the  husband,  that  he  fled  from  a  neighboring  state  here  to 
elude  his  creditors.  They  also  show  that  the  husband,  after 
he  became  insolvent,  fabricated  an  account  on  his  books,  in 
favor  of  his  wife,  by  which  she  was  represented  to  be  hi» 
largest  creditor.  Looking  simply  at  the  complainant's  proof^ 
the  decree  now  assailed  is  unquestionably  right.  The  wife's 
title  was  a  mere  fraudulent  cover.  Is  their  force  materially 
changed  or  impaired  by  the  defendants'  proofs  ?  The  wife 
claims  to  have  received  considerable  sums  of  money  from 
the  estates  of  her  father  and  mother,  who  were  residents  of 
England,  and  died  there,  and,  further,  that  a  part  of  this 
money  was  used  by  her  husband  in  the  purchase  of  the 
lands  in  controversy.  These  moneys  were  sent  directly  to- 
the  husband,  and  the  wife  thinks  by  drafts  payable  to  him. 
She  insists  that  they  were  her  separate  property  and,  as  such, 
she  had  a  right  to  make  any  use  or  disposition  of  them  she 
thought  proper.  She  admits  that,  as  they  were  received,  her 
husband  took  them  and  invested  them  in  his  business,  with 
her  consent,  but  she  also  says  it  was  understood  between 
them  that,  when  he  saw  a  good  opportunity,  he  was  to  invest 
them  for  her.  Such  arrangements  are  not  entitled  to  much 
favor  in  equity,  for  it  seldom  happens  that  the  proper  oppor- 
tunity for  the  contemplated  investment  occurs,  until  after  the 
husband  has  obtained  all  the  credit  his  ostensible  ownership 
of  his  wife's  property  can  give  him,  and  until  his  creditors 
are  about  to  resort  to  legal  means  to  compel  him  to  pay  his 
debts.  He  is  usually  permitted  to  hold  himself  out  to  the 
Avorld  as  owner,  for  the  purpose  of  contracting  debts,  but  she 
generally  steps  in  and  attempts  to  assume  the  ownership  just 
in  time  to  rescue  the  property  <irom  her  husband's  creditors. 
Whether  the  parties  actually  intend  deception  or  not,  that 
is  the  natural  effect  of  their  conduct,  and  they  should,  on 
general  principles,  be  held  responsible  for  the  natural  con- 
sequences of  their  conduct. 

The  husband  in  this  case  made  the  bargain  for  the  lands, 
raised  the  money  and  paid  it,  and  did  every  other  act  that 
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was  done  in  negotiating  and  completing  the  purchase.  The 
wife  was  not  present.  He  alone  knows  how  the  money  was 
obtained,  and  whose  it  was.  The  wife  had  nothing  what- 
ever to  do  with  the  purchase,  and  is  absolutely  without  the 
least  personal  knowledge  respecting  it.  She  has  been  exam- 
ined as  a  witness,  but  he  has  not.  She  says  her  husband 
told  her  her  money  was  used,  and  she  refers  to  his  books  to 
confirm  his  statements,  but  admits  that  she  knows  nothing 
except  what  she  has  derived  from  her  husband  and  his  books. 
The  law  does  not  permit  him  to  make  evidence  for  his  wife 
in  this  way.  His  books  were  not  proved  so  as  to  be  evidence 
in  any  case  (Cole  v.  Anderson,  3  Hal.  68),  and  if  they  had 
been  they  were  incompetent,  as  against  the  complainant,  to 
show  w^hose  money  was  used.  Inslee  v.  Prall,  1  Dutch.  665. 
All  the  wife's  statements  respecting  whose  money  was  used 
are  without  the  slightest  force  as  evidence  ;  she  simply  tells 
what  she  was  told,  not  what  she  knows  herself.  The  hus- 
band's answer,  on  this  point,  is  evidence  (an  answer  under 
oath  having  been  required  by  the  bill),  but  its  force  is  com- 
pletely overcome  by  the  admissions  proved  against  him. 
Two  witnesses  have  testified  that  he  confessed  he  had  falsely 
manufactured  an  account  on  his  books  in  favor  of  his  wife. 
Whether  the  account  which  he  spoke  of  was  the  same  to 
wiiich  his  wife  referred,  as  confirming  his  statements  to  her, 
does  not  appear,  but  the  proof  of  his  admission  is  uncon- 
tradicted, and,  while  that  stands,  it  is  impossible  to  believe 
his  answer.  The  defendants'  proofs  leave  the  case  made  by 
the  complainant's  evidence  practically  untouched. 

But  it  is  insisted,  even  if  it  be  found  that  the  lands  in 
question  were  paid  for  with  the  husband's  money,  the  com- 
plainant is  not  in  a  position  to  assail  the  wife's  title  success- 
fully, his  judgment  being  founded  on  a  debt  incurred  after 
she  acquired  title.  The  complainant  became  a  creditor  of 
the  husband  in  1869.  That  debt,  he  swears,  remains  unpaid, 
and  in  this  he  is  uncontradicted.  His  judgment  is  founded 
on  a  debt  contracted  in  1871.  The  deeds  to  the  wife  were 
made  in  1870.     According  to  the  complainant's  proofs  the 
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husband  procured  the  lands  to  be  conveyed  to  his  wife  after 
he  became  insolvent,  with  design  to  save  his  property  from 
his  creditors,  This  rendered  the  deeds  fraudulent  in  fact, 
and  voidable  by  either  antecedent  or  subsequent  creditors. 
Cook  V.  Johnson,  1  Beas.  54;  Belford  v.  Crane,  1  C.  E.  Gr. 
271 ;  Rldgeway  v.  Underwood,  4  Wash.  C.  C.  137.  There  are 
authorities  which  hold  that  a  subsequent  creditor  may 
impeach  a  voluntary  conveyance  simply  on  the  ground  that 
it  was  executed  in  fraud  of  antecedent  creditors,  but  in  that 
oase  he  is  bound  to  show  that  some  of  the  antecedent  debts 
still  remain  unpaid.  Hunt  on  Fraud.  Conv.  52 ;  1  Am.  Lead. 
Cas.  41;  Spirett  v.  Willows,  3  DeG.  J.  ^  S.  292;  Freeman  v. 
Pope,  L.  R.  (9  Eq.  205);  S.  C,  L.  R.  (5  Ch.  Ap.)  536. 

The  main  facts  on  which  the  complainant's  right  to  relief 
rests  are  not  disproved,  or  their  force  impaired  in  any 
material  point  by  the  defendants'  proofs.  Their  defence  is 
without  merit ;  the  order  to  show  cause  must  therefore  be 
discharged,  with  costs. 


Easton  and  McMahon 

V. 


New  York  and  Long  Branch  R.  R.  Co.,  Edward  G.  Brown, 
H.  R.  Campbell  and  J.  B.  Campbell. 

An  order  granting  leave  to  bring  an  action  at  law  on  an  injunction 
bond  taken  in  this  court,  may  be  rescinded,  if  the  equities  of  the  par- 
ties were  not  considered  at  the  time  of  its  allowance. 


On  petition  and  order  to  show  cause  why  an  order  giving 
leave  to  sue  at  law  on  an  injunction  bond,  should  not  be 
rescinded. 
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Mr.  John  P.  Jackson,  for  applicants. 
Mr.  John  W.  Taylor,  contra. 

The  Vice-Chancelloe. 

This  is  an  application  to  rescind  an  order  heretofore  made 
in  this  case,  permitting  the  defendants,  Brown  and  Camp- 
bell, to  sue  the  complainants  and  their  surety  at  law  on  an 
injunction  bond.     A  rescission  is  asked  on  the  ground  that 
the  order  was  made  under  a  misapprehension  as  to  the  cor- 
rect rule  of  practice.     The  bond  in  question  was  given  under 
the  forty-sixth  rule  of  this  court,  but  does  not  contain  the 
jurisdictional  clause  required  by  that  rule,  the  words  "  such 
damages  to  be  ascertained  in  such  manner  as  the  chancellor 
shall  direct,"  being  omitted.     This  omission,  on  the  appli- 
cation for  l6ave  to  sue  at  law,  was  held  to  deprive  this  court 
of  all  jurisdiction  over  the  obligors  and  their  surety,  and  to 
leave  the  question  of  their  liability  exclusively  to  the  cogni- 
zance of  the  common  law  courts.  For  this  reason,  I  declined, 
on  that  application,  to  consider  whether  a  breach  of  the  con- 
dition of  the  bond  had  occurred  or  not,  or  whether  any 
equitable  reason  or  consideration  existed  rendering  it  just 
and  right  to  withhold  permission.     I  thought  if  this  court 
was  not  competent  to  determine  the  right  of  the  parties  and 
administer  relief,  the  question  whether  a  right  of  action 
existed,  as  well  as  the  measure  of  damages,  should,  both  as 
a  matter  of  principle  and  sound  practice,  be  left  to  the  judg- 
ment of  the  tribunal  w^here  the  suitor  must  go  for  his  rem- 
edy.    It  seemed  to  me  that  if  this  court  could  not  exercise 
jurisdiction  over  the  parties,  and  afford  a  remedy,  it  should 
not  attempt  to  intermeddle  with  the  question  whether  the 
condition  of  the  bond  had  been  broken  under  such  circum- 
stances as  to  entitle  the  obligors  to  an  action  or  not.     The 
authorities  which  controlled  my  judgment  will  be  found  in 
Easton  and  McMahonv.  N.  Y.  and  Long  Branch  B.  B.  Co., 
11   C.  E.    Gr.    359.      Another  case,  supporting  the  same 
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view,  has  recently  come  to  my  notice.  Grade  v.  Sheldon^ 
3  Barh.  235. 

At  the  time  this  opinion  was  pronounced,  the  question 
whether  this  court  could  give  a  remedy  on  an  injunction 
bond  in  a  case  where  jurisdiction  was  not  conferred  by  the 
consent  of  the  obligors,  was  undecided  in  this  state.  But 
the  chancellor  has  since  decided  that  this  court  has  power 
over  all  bonds  given  pursuant  to  its  orders  and  rules  of  prac- 
tice, and  also  to  determine  all  questions  of  liability  and  dam- 
ages arising  thereon.  Wauters  v.  Va7i  Vor^st,  1  Stew.  103; 
N.  Y.  ^  Long  Branch  B.  B.  Co.,  vide  infra.  In  his  opinion 
in  the  case  last  cited,  he  says,  in  referring  to  the  order  now 
under  consideration  :  "  "When  the  order  giving  leave  to  sue 
at  law  was  made,  the  subject  was  res  nova,  Wauters  v.  Van 
Vorst  not  having  yet  been  decided.  On  the  principle  of 
that  decision  the  order  in  question  would  not  have  been 
made,  but  the  subject  of  liability  and  consequent  damages 
would  have  been  disposed  of  in  the  court  of  chancery." 
And  the  chief  justice,  in  pronouncing  the  judgment  of  a 
majority  of  the  judges  of  the  court  of  errors  and  appeals, 
in  the  same  case,  says  these  bonds  "  are  entirely  under  the 
control  of  the  chancellor  until  he  issues  his  order  to  put 
them  in  suit.  If  the  equity  of  any  possible  case  should 
require  such  order  to  be  withheld,  it  is  within  the  discretion 
of  the  chancellor  to  take  such  course."  It  is  obvious  the 
order  assailed  rests  on  views  palpably  erroneous  when  tested 
by  either  of  these  weighty  judicial  utterances. 

According  to  the  chancellor's  judgment,  consent  by  the 
obligors  is  not  necessary  to  jurisdiction,  but  the  court  may, 
in  virtue  of  its  power  to  demand  security,  afford  the  person 
for  whose  protection  the  bond  is  taken  a  remedy  thereon, 
according  to  its  own  peculiar  mode  of  procedure;  and,  in 
the  opinion  of  the  chief  justice,  the  obligors  have  a  clear 
right,  before  being  required  to  answer  to  a  common  law 
action,  and  as  an  essential  preliminary  step  to  such  action, 
to  the  judgment  of  the  chancellor  whether  any  considera- 
tions exist  rendering  it  inequitable,  under  the  facts  of  the 
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particular  case,  for  the  obligee  to  seek  reparation  in  a  cora- 
mon  law  court  for  any  injuries  he  may  have  suffered  in 
consequence  of  the  injunction.  For  the  reasons  already 
mentioned,  no  such  preliminary  inquiry  was  made  in  this 
case,  but  the  whole  matter  of  right  and  liability  was  sent  to 
the  forum  having,  as  it  was  supposed,  exclusive  jurisdiction 
of  the  questions  necessary  to  be  presented  for  determina- 
tion. The  refusal  to  enter  upon  this  inquiry  may  have 
deprived  the  obligors  of  the  only  defence  they  can  success- 
fully interpose  to  the  .demand  of  the  obligees.  Though 
they  may  have  a  perfectly  good  defence  in  equity,  they  may 
be  defenceless  at  law.  Against  the  error  on  which  the 
order  rests,  they  can  only  have  relief  and  protection  here. 
The  order,  being  a  matter  resting  entirely  in  the  discretion 
of  the  court,  is  not  appealable.  In  re  Anderson^  2  C.  E.  Gr. 
536.  An  attempt  was  made  to  question  the  validity  of  the 
order  in  this  case,  by  an  appeal,  but  the  appeal  was  dis- 
missed for  the  reason  just  stated. 

A  rehearing  will  always  be  granted  when  it  is  plain  a 
mistake,  either  in  law  or  fact,  has  been  made  {Brumagim  v. 
Chew,  4,(7.  E.  Gr.  337),  or  injustice  has  been  done  {N.  J. 
Zinc  Co.  V.  N.  J.  Franklinite  Co.,  1  3IcCart.  380).  And 
even  if  the  order  or  decree  has  been  partly  acted  upon,  or 
partly  executed,  that  will  not  constitute  an  insurmountable 
objection  to  a  rehearing,  if  manifest  error  has  been  commit- 
ted.    Acliland  v.  Braddick,  3  Jur.  39. 

While  the  judgment  of  the  court  of  errors  and  appeals 
cannot  be  said  to  possess  the  technical  force  of  a  judgment 
of  reversal,  still  it  so  plainly  declares  that  the  obligors 
named  in  this  bond  are  entitled  to  the  judgment  of  this 
court  upon  a  preliminary  question  upon  which  they  have 
been  refused  a  hearing,  that  to  allow  the  order  compelling 
them  to  litigate  the  question  of  their  liability  in  a  common 
law  court,  to  stand,  would  seem  almost  to  be  a  resolute  per- 
sistence in  an  error  which  may  deprive  them  of  a  defence 
that  only  this  court  can  hear. 

The  application  to. rescind  must  be  granted. 
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The  Executrix  of  John  Den  Blaker,  deceased, 

V. 

The  Receivers   of   the   New  Jersey   Midland   Railway 

Company. 


1.  Negligence  by  a  railroad  company  does  not  relieve  a  person 
attempting  to  cross  its  track  from  the  duty  of  exercising  ordinary  care 
and  prudence. 

2.  When  a  person  is  killed  by  collision  with  a  locomotive,  if  it 
appears  that  his  carelessness  materially  contributed  to  the  disaster,  his 
next  of  kin  have  no  right  to  damages. 

3.  A  person  approaching  a  railroad  crossing  is  bound  to  look  and 
listen,  and  if  he  fails  to  do  so,  and  injury  ensues,  he  is  without  remedy  ; 
or  if,  using  his  eyes  and  ears,  he  sees  or  hears  an  approaching  train, 
and  foolishly  tries  the  experiment  of  crossing  in  advance  of  it,  and 
fails,  his  failure  will  be  esteemed  his  own  fault. 


On  petition  for  a  remedy  for  damages  alleged  to  have 
been  sustained  in  consequence  of  death,  where  death  was 
caused  by  negligence. 

Mr.  M.  G.  Gillham  and  Mr.  Coffey,  for  petitioner. 

Mr.  C.  B.  Alexander,  of  New  York,  for  receivers. 

The  Vice-Chancellor. 

The  petitioner  seeks  to  recover  damages  for  the  death  of 
her  husband.  Her  claim  is  made  under  the  statute  givino;  a 
remedy  to  the  personal  representatives  of  a  person  killed, 
where  death  is  caused  by  the  wrongful  act,  neglect  or 
default  of  another.  (i?ey.  p.  294.)  She  charges  that  the 
death  of  her  husband  was  caused  by  the  negligence  of  the 
employes  of  the  receivers.  The  negligence  imputed  to 
them  need  not  be  particularized — it  may  be  admitted  to  be 
sufficient  to  give  her  a  right  of  action.  The  important  ques- 
tion is,  Was  not  the -person  killed  also  guilty  of  negligence 
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to  such  an  extent  as  to  deprive  his  next  of  kin  of  any  right 
to  damages  ?  In  cases  of  this  class,  the  court  is  not  at  lib- 
erty to  measure  or  compare  the  faults  of  the  parties  to  see 
which  is  most  faulty,  and  then  compel  the  most  culpable  to 
make  compensation  to  the  other.  Negligence  by  one  party 
does  not  relieve  the  other  from  the  duty  of  exercising 
ordinary  care  and  prudence.  In  this  case,  it  may  be  con- 
ceded that  the  employes  of  the  receivers  were  grossly  care- 
less, yet,  if  it  appears  that  the  deceased  was  also  careless, 
and  his  carelessness  materially  contributed  in  producing  the 
collision  which  resulted  in  his  death,  or  was  the  proximate 
cause  of  it,  his  next  of  kin  have  no  right  to  damages. 
Drake  v.  Mount,  4  Vr.  445;  Harper  v.  Erie  Rallw.  Co,,  3  Vr. 
90;  Baxter  v.  Troy  ^  Boston  R.  E.  Co.,  41  iV.  Y.  61;  Wilcox 
V.  Borne  ^  Watertown  R.  R.  Co.,  Id.  358 ;  Railroad  Co.  v.  Hous- 
ton, 5  Otto  Z02. 

Mr.  Den  Blaker,  the  petitioner's  testator,  was  killed  June 
12th,  1876,  wdiile  attempting  to  cross  the  track  of  the  Mid- 
land Railway,  on  a  public  highway  known  as  Midland  avenue, 
in  the  county  of  Bergen.  The  railway  at  this  crossing  is 
built  in  acut  which,  at  the  crossing,  is  about  four  feet  deep, 
and  increases  in  depth  as  it  extends  westward,  until  it 
reaches  a  depth  of  twelve  and  a  half  feet  above  the  top  of 
the  rails.  The  length  of  the  cut,  from  its  western  extremity 
to  the  crossing,  is  five  hundred  and  eightj'-four  feet.  Mid- 
land avenue,  as  it  approaches  the  railway  from  the  north,  is 
also  built  in  a  cut  for  a  distance  of  one  hundred  and  thirty- 
five  feet,  and  descends  to  the  railway,  from  the  point  where 
the  descent  begins,  at  the  rate  of  two  and  a  half  feet  in 
every  fifty  feet.  At  a  point  on  Midland  avenue  nine  hun- 
dred feet  north  of  the  crossing,  the  track  of  the  railway 
west  of  the  cut  can  be  seen  for  over  one-fourth  of  a  mile ; 
at  a  point  on  the  avenue  seventy -five  feet  north  of  the 
centre  line  of  the  railway  at  the  crossing,  a  person  sitting  in 
an  open  wagon  can  see  up  the  cut,  westward,  one  hundred 
and  sixty  feet ;  at  fifty  feet  distant,  he  can  look  up  the  cut  a 
distance  of  two  hundred  and  sixt}-  feet,  and  at  twenty-five 
16 
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feet  distant  he  can  see  through  the  cut.  On  the  day  the 
accident  occurred,  Mr.  Den  Blaker  had  been  at  work  on 
some  land  north  of  the  railway,  which  he  was  farming.  He 
lived  soutli  of  the  railway,  and  had  been  accustomed  to 
cross  it  frequently  in  going  to  and  from  his  work.  On  the 
day  in  question,  his  work  had  been  interrupted  by  a  rain, 
and  he  had  started  to  return  home.  He  was  in  an  open 
farm-wagon  drawn  by  two  horses.  He  was  seen  by  an 
acquaintance  when  about  four  Hundred  yards  north  of  the 
railway ;  he  was  then  going  towards  it  on  w^hat  the  witness 
describes  as  a  jog  trot ;  he  had  a  blanket  over  his  shoulders 
and  drawn  up  around  his  neck,  which  he  held  together,  in 
front,  with  one  hand,  while  he  held  the  reins  with  the 
hoter.  As  he  passed  the  witness,  he  said  he  had  some 
work  to  do  and  must  hurry  home.  At  this  point  the  track 
of  the  railway  west  of  the  cut  is  in  open  view  for  about 
one-fourth  of  a  mile.  From  this  point  the  evidence  fur- 
nishes no  information  respecting  Mr.  Den  Blaker's  move- 
ments or  conduct  until  his  horses  were  in  the  act  of  stepping 
upon  the  railway.  Death  was  inflicted  by  an  eastward 
bound  train,  consisting  of  two  passenger  cars  and  a  locomo- 
tive, running  at  a  speed  of  twenty-five  or  thirty  miles  an 
hour.  The  fireman  says  he  first  saw  Mr.  Den  Blaker  when 
the  locomotive  was  twenty-five  or  thirty  yards  from  the 
crossing;  that  his  horses  were  just  stepping  on  the  track  on 
a  very  slow  walk  ;  that  Mr.  Den  Blaker  had  a  blanket  about 
his  shoulders,  his  hat  down  over  the  side  of  his  face,  to 
keep,  as  he  supposes,  the  rain  out  of  his  ear;  his  hands  were 
resting  on  his  legs,  and  the  reins  were  slack.  He  further 
says  that  Mr.  Den  Blaker  did  not  raise  his  head,  nor  make 
any  efibrt  to  stop  or  escape,  and  that  he  does  not  believe 
that  he  saw  the  locomotive  at  all.  Both  the  fireman  and 
engineer  swear  that  the  bell  was  rung  constantly  while  they 
were  passing  through  the  cut,  and  up  to  the  time  of  the 
collision.  A  passenger  on  the  train,  and  also  two  persons 
who  were  about  four  hundred  yards  north  of  the  crossing, 
at  the  time  of  the  'disaster,  swear  that  they  did  not  hear 
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the  bell.  A  moderate  wind  was  blowing  from  the  east, 
w^iich  unquestionably  reduced  both  the  velocity  and  volume 
of  the  sound  of  the  approaching  train  perceptible  at  the 
crossing. 

It  is  now  an  established  principle  of  law,  almost  univers- 
ally recognized,  that  a  person  intending  to  cross  a  railroad 
track,  is  bound  to  look  and  listen  for  an  approaching  train 
before  going  upon  it,  and  if  he  fails  to  do  so,  and  injury 
ensues,  he  is  without  remedy ;  or,  if  he  looks  and  listens, 
and  sees  or  hears  a  train  approaching,  and  then  daringly 
assumes  the  hazard  of  attempting  to  cross  in  advance  of  it, 
and  fails,  he  must  bear  the  consequences  of  his  folly.  In  a 
case  substantially  identical  in  its  facts  with  the  one  in  hand, 
the  supreme  court  of  the  United  States  recently  said,  speak- 
ing by  Justice  Field  :  "  The  failure  of  the  engineer  to  sound 
the  whistle  or  ring  the  bell,  if  such  were  the  fact,  did  not 
relieve  the  deceased  from  the  necessity  of  taking  ordinary 
precautions  for  his  safety.  Negligence  of  the  company's 
employes  in  these  particulars  w^as  no  excuse  for  negligence 
on  his  part.  He  was  bound  to  look  and  listen,  before 
attempting  to  cross  the  railroad  track,  in  order  to  avoid  an 
approaching  train,  and  not  go  carelessly  into  a  place  6t 
danger.  Had  he  used  his  senses,  he  could  not  have  failed 
both  to  hear  and  see  the  train  which  was  coming.  If  he 
omitted  to  use  them,  and  went  thoughtlessly  upon  the  track, 
he  was  guilty  of  culpable  negligence,  and  so  far  contributed 
to  his  injuries  as  to  deprive  him  of  any  right  to  complain  of 
others.  If,  using  them,  he  saw  the  train  coming,  and  yet 
undertook  to  cross  the  track  (instead  of  waiting  for  the  train 
to  pass),  and  was  injured,  the  consequences  of  his  mistake 
and  temerity  cannot  be  cast  upon  the  company.  No  rail- 
road company  can  be  held  liable  for  a  failure  of  experiments 
of  that  kind.  If  one  chooses,  in  such  a  position,  to  take 
risks,  he  must  bear  the  possible  consequences  of  failure." 
Railroad  Co.  v.  Houston,  5  Otto  702.  Precisely  similar  views 
have  been  repeatedly  enunciated  by  the  courts  of  this  state. 
A  simple  reference  to  the  cases  is  all  that  need  be  done. 
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Even  a  brief  summary  of  the  principle  decided  in  each  would 
seem  more  like  a  labor  of  display  than  necessity  or  utility. 
Central  R.  JR.  v.  Moore,  4  Zab.  831 ;  Bam/on  v.  Central  R.  i?.,. 
1  Dutch.  558;  Telfer  v.  Northern  R.  R.,  1  Vr.  199;  Harper 
V.  Erie  Railway,  3  Vr.  88 ;  N.  J.  R.  R.  ^^  Trans.  Co.  v.  West^ 
Id.  95 ;  iV.  J.  Express  Co.  v.  Nichols,  4  Fr.  439 ;  Z)raAe  v. 
ilfoim^,  /f/.  445 ;  Central  R.  R.  v.  Van  Rom,  9  Vr.  138 ;  Del.y 
Lack.  ^  West.  R.  R.  v.  Toffey,  Id.  580. 

If  we  test  the  claim  of  the  petitioner  by  these  rules,  it  is 
obvious  it  must  be  rejected.  It  is  plain,  the  disaster  could 
not  have  happened  had  the  deceased,  in  approaching  the 
crossing,  exercised  the  caution  which  the  law  requires,  and 
which  any  person  of  reasonable  prudence  would  have  exer- 
cised in  approaching  a  place  of  such  well-known  danger.  So 
far  as  appears,  his  organs  of  sight  and  hearing  were  perfect, 
and  had  he  made  that  use  of  them  which  a  reasonable  reijard 
for  his  safety  demanded,  it  would  have  been  impossible  for 
him  not  to  have  both  seen  and  heard  the  train  in  time  to 
have  averted  a  collision.  If  the  statements  of  the  fireman 
are  believed — and  there  is  no  evidence  contradicting  them — 
it  is  manifest  death  was  the  result  of  foolhardy  heiedlessness. 
The  fact  that  the  disaster  happened,  tends  very  strongly,  in 
my  judgment,  to  confirm  the  substantial  truth  of  his  story. 
But,  in  my  opinion,  scarcely  any  rational  view  of  the  evi- 
dence, as  a  whole,  can  be  adopted,  which  will  not  fully 
establish  such  a  complete  case  of  contributory  negligence  as 
bars  all  rio:ht  to  damao;es. 

The  relief  asked  must  be  denied,  and  the  petition  dis- 
missed. 


Elizabeth  T.  Denton 

V. 

Harrison  Cole. 


1.  Where  the  owner  of  the  equity  of  redemption  pays  off  a  mort- 
gage with  the  funds  of  a  third  person,  for  the  purpose  of  purchasing 
it  for  such  third  person,  the  mortgage  will  not  be  considered  satisfied, 


S  Stew.]  OCTOBER  TEEM,  1878.  245 

Denton  v.  Cole. 

either  as  to  the  owner  or  subsequent  encumbrancers ;  aliter,  if  the 
mortgage  is  paid  with  money  of  the  owner,  though  he  may  pay  it  for 
the  purpose  of  repledging  it. 

2.  A  mortgage  may  be  assigned,  in  equity,  by  mere  delivery,  without 
writing. 

3.  It  is  a  ;'ule  of  equity  that,  where  one  of  two  innocent  persons 
must  suffer,  he  must  bear  the  loss  who,  by  his  negligence,  has  made 
injury  to  one  or  the  other  possible. 


On  petition  of  Jacob.  Kimble,  and  proofs,  and  order  to 
show  cause  why  final  decree  shall  not  be  opened  and  bill 
■dismissed  as  to  petitioner. 

Mr,  Lewis  Cochran,  for  petitioner. 

Mr.  Thomas  Kays,  for  complainant. 

The  Vice-Chancellor. 

The  petitioner  asks  that  the  final  decree  in  this  case  be 
opened,  and  the  bill,  so  far  as  he  is  concerned,  be  dismissed, 
on  the  ground  that  the  complainant's  mortgage,  as  to  him, 
must  be  considered  paid.  The  petitioner  was  not  made  a 
party  to  the  suit  originally,  in  consequence  of  his  failure  to 
record  the- assignment  of  the  mortgage  under  which  he 
claims,  but  his  assignor  was.  The  petitioner  has  since  been 
:admitted  on  his  own  application.  The  facts  material  to  the 
point  in  dispute  are,  briefly,  these  :  The  complainant's  mort- 
gage was  executed  and  recorded  in  1862,  and  that  of  the 
petitioner  in  1868.  The  mortgaged  premises  were  conveyed 
to  John  E.  Howell,  December  5th,  1870.  Howell,  between 
December  13th,  1870,  and  February  18th,  1871,  paid,  in  four 
payments,  the  amount  due  on  the  complainant's  mortgage 
to  its  then  owner,  Andrew  J.  Gale.  None  of  these  pay- 
ments were  endorsed  on  either  the  bond  or  mortgage,  but  a 
loose  receipt  was  given  for  each.  The  mortgage  was  not 
•cancelled  nor  in  any  way  spoliated.  Howell,  for  some  years 
prior  to  the  time  these  payments  were  made,  had  had  charge 
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of  the  complainant's  money  for  the  purpose  of  keeping  it 
invested,  and  when  they  were  made  he  held  over  $4,000  of 
her  money  for  investment.     Howell  says  his  payments  to 
Gale  were  made  with  the  complainant's  money,  and  for  the 
purpose  of  purchasing  the  mortgage  for  her.     He  also  says 
that  at  the  time  the  last  payment  was  made  he  took  an 
assignment  of  the  mortgage  to  the  complainant,  which  sub- 
sequently became  lost.     Another  assignment  was  then  pro- 
cured, which  bears  date  and  is  acknowledged  August  1st, 
1873.     Mr.  Gale  denies  that  he  ever  made  but  one  assign- 
ment, and  that,  he  swears,  he  signed  in  May  or  June,  1874. 
The  question  in  dispute,  it  will  thus  be  seen,  is.  Were  the 
payments  by  Howell  made  in  purchase  or  in  satisfaction  of 
the  complainant's  mortgage  ?     The  legal  rules  to  be  applied 
in  its  solution  are  free  from  all  doubt.     If  Howell  paid  the 
mortgage  with  his  own  money,  the  debt  was  thereby  dis- 
charged, and  from  that  moment  the  mortgage  ceased  to  have 
any  force  whatever  against  the  petitioner,  but  if,  on  the  con- 
trary, the  money  he  used  was  the  money  of  the  complainant, 
and  he  used  it,  not  to  pay,  but  to  purchase,  the  mortgage 
for  the  complainant,  the  debt  was  not  discharged,  and  the 
grasp  of  the  mortgage,  as  a  lien    on  the  property,    was 
never  lost  nor  relaxed.     Hoi/  v.  Bramhall,  4  C.  E.  Gr.  563. 
A  mortgage  may  be  assigned,  in  equity,  by  delivery,  without 
writing.     Galway  v.  Fidlerton,  2  C.  E.  Gr.  394.     It  is  there- 
fore unimportant  whether  Howell  took  an  assignment  to  the 
complainant  at  the  time  he  made  the  last  payment  or  not. 
The  evidence  on  this  jDoint  is  only  material  so  far  as  it  tends 
to  aflect  Howell's  credibility.     Howell  swears  the  money  he 
used  in  paying  Gale  was  the  money  of  the  complainant,^ 
which  he  held  for  investment  for  her,  and  that  his  payments 
were  made  in  purchase  for  her,  and  not  in  satisfaction  of  the 
mortgage.     Can  these  statements  be  believed  ?     This  ques- 
tion covers  the  whole  field  of  inquiry. 

Howell  alone  knows  whose  money  he  used.  No  attempt 
has  been  made  to  impeach  his  character.  A  man  of  his 
age,  profession  and  -large  business  transactions  must  have- 
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had  a  well-established  character.  In  the  absence  of  proof 
to  the  contrary,  it  must  be  presumed  to  have  been  unassail- 
able. Courts  are  not  at  liberty  to  cast  aside  the  testimony 
of  a  witness  against  whom  nothing  is  shown,  and  whose 
story  is  intrinsically  reasonable  and  probable.  It  is  true 
Howell  is  contradicted,  but  I  am  not  sure  that  the  opposing 
evidence  is  so  unmistakably  true  as  to  show  clearly  that  his 
is  the  false  and  the  other  the  truthful.  Most  of  the  contra- 
dictions would  seem  to  be  rather  the  result  of  infirmity  of 
memory,  or  honest  misapprehension,  than  willful  falsifica- 
tion. Mr.  Gale  says  the  assignment  he  made  to  the  com- 
plainant was  signed  by  him  in  May  or  June,  1874,  and  that, 
at  the  time  he  signed  it,  it  was  not  dated,  and  that  he  never 
acknowledged  it.  The  assignment  put  in  evidence  bears 
date  August  1st,  1873,  and  has  a  certificate  of  acknowledg- 
ment appended  bearing  the  same  date.  It  is  not  disputed 
that  Mr.  Gale  consulted  counsel,  before  executing  it,  whether 
it  was  proper  for  him  to  sign  it  or  not.  It  is  probable  that 
the  assignment  was  submitted  to  his  counsel.  No  careful 
counsel  would  advise  with  a  client  respecting  an  act  so 
important,  unless  the  paper  was  before  him,  nor  would  the 
omission  of  a  date,  or  the  insertion  of  a  false  date  be  likely 
to  escape  his  attention. 

It  is  clear  that  Mr.  Gale  is  mistaken,  when  he  says  he  did 
not  acknowledge  the  assignment,  or  that  the  certificate  of 
acknowledgment  to  this  paper  was  procured  by  fraud  or 
corruption.  There  is  nothing  in  the  evidence  which  will 
justify  even  a  suspicion  that  a  resort  to  such  desperate 
means  Avas  necessary  in  order  to  procure  an  assignment. 
On  the  contrary,  it  appears  that  Mr.  Gale  was  entirely  will- 
ing to  execute  an  assignment,  on  being  satisfied  that  it  was 
proper  for  him  to  do  so.  I  think  the  papers  bear  very 
cogent  testimony  against  the  accuracy  of  Mr.  Gale's  recol- 
lections, and  that,  as  between  his  recollection  and  that  of 
Mr.  Howell,  they  show  that  Mr.  Howell's  is  much  the  more 
trustworthy. 
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It  is  also  undisputed  that,  at  the  time  the  payments  were 
made  to  Mr.  Gale,  Mr.  Howell  had  sufficient  money,  belong- 
ing to  the  complainant,  in  his  hands,  to  make  the  payments ; 
the  payments  covered  a  period  of  nearly  three  months,  but 
neither  of  them  was  endorsed  on  the  papers — and  the 
weight  of  the  evidence  shows  that  Howell  directed  that  they 
should  not  bfe — and,  although  Howell  was  the  owner  of  the 
mortgaged  premises,  and  had  possession  of  the  mortgage 
from  March,  1871,  to  the  summer  of  1874,  he  preserved  it  in 
its  original  condition,  without  cancellation  or  spoliation. 
The  corroborating  force  of  these  circumstances  serves,  in 
my  opinion,  to  dispel  all  doubts  as  to  the  truth  of  Howell's 
story.  I  believe  the  money  he  paid  to  Mr.  Gale  was  the 
money  of  the  complainant,  and  that  he  paid  it  in  the  pur- 
chase of  the  mortgage  for  her. 

I  am  satisfied  that  the  evidence  of  the  gentleman  who 
induced  the  petitioner  to  purchase  the  mortgage  now  held 
by  him,  in  respect  to  what  he  says  Howell  said  to  him  about 
the  complainant's  mortgage,  is  the  result  of  a  misapprehen- 
sion. He  says  he  knew  that  the  complainant's  mortgage 
stood  open  on  the  record  while  he  was  endeavoring  to 
induce  the  petitioner  to  purchase  the  mortgage  now  held  by 
him,  but,  that  he  ascertained  from  Howell,  before  the 
assignment  was  made  to  the  petitioner,  that  the  mortgage 
now  held  by  the  complainant  was  paid.  He  subsequently 
required  Howell  to  guaranty  the  payment  of  the  petitioner's 
mortgage.  The  assignment  was  made  to  the  petitioner 
November  22d,  1871,  and  Howell's  guaranty  bears  date 
December  2d,  1871.  If  what  passed  between  the  witness 
and  Howell  was  understood  by  both  to  refer  to  the  com- 
plainant's mortgage,  and  if  it  was  clearly  understood  by 
both  that  the  complainant's  mortgage  was  paid,  yet  stood 
open  on  the  record,  it  is  difficult  to  conceive  why  its  surren- 
der for  cancellation  was  not  demanded  when  the  assignment 
was  made  to  the  petitioner^  or  subsequently,  when  the  guar- 
anty was  required,  or  why  the  guaranty  was  not  so  drawn 
as  to  assert  distinctly  that  it  was  paid.     But  it  is  also  proper 
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to  say  that,  at  the  time  the  petitioner  took  the  assignment 
of  his  mortgage,  he  knew  that  the  complainant's  mortgage 
was  prior  to  his,  and  that  it  still  stood  open  on  the  record. 
So  far  as  the  evidence  shows,  he  made  no  effort,  then  or 
subsequently,  to  have  it  discharged.  His  conduct  was 
extremely  careless,  and  this  fact  clearly  brings  him  within 
the  rule  which  declares  that,  where  one  of  two  innocent 
persons  must  suffer,  he  must  bear  the  loss  who,  by  his  neg- 
ligence, has  made  injury  to  one  or  the  other  possible. 

The  petitioner's  proofs  are  insufficient,  in  my  judgment, 
to  dislodge  the  complainant  from  the  position  she  is  entitled 
to  on  the  papers.  The  order  to  show  cause  must  be  dis- 
charged, with  costs. 


Executors  of  Jonathan  H.  Ransom,  deceased, 

V. 

Darius  W.  Geer. 

1.  At  law,  one  of  two  executors  cannot  sue  his  co-executor,  but  in 
equity  he  may. 

2.  An  executor  cannot  be  permitted  to  conduct  both  sides  of  a  liti- 
gation in  which  he  has  a  personal  interest  adverse  to  the  estate  which 
he  represents,  and,  in  such  a  suit,  he  cannot  be  both  a  complainant  and 
a  defendant. 

3.  Where  a  suit  is  brought  against  an  executor,  for  a  debt  due  from 
him  to  the  estate,  he  should  not  be  made  a  complainant,  but  should  be 
made  a  defendant  in  the  character  in  which  he  owes  the  debt. 

4.  Proceedings  in  equity  are  conducted  with  less  regard  to  mere  form 
than  proceedings  at  law. 

5.  When  a  bill,  in  its  premises,  sets  forth  sufficient  facts  to  show  that 
the  complainant  is  entitled  to  relief  as  an  executor,  or  that  the  defend- 
ant is  liable  as  an  executor,  it  is  not  necessary  that  either  should  be  so 
styled  in  the  commencement  or  conclusion  of  the  bill. 

6.  Where  a  complainant  is  compelled,  in  stating  his  case,  to  show 
that  he  holds  rights  in  the  subject  matter  of  the  suit  in  two  different 
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characters,  the  court,  in  virtue  of  the  facts  upon  which  he  gets  a  stand- 
ing in  court  as  a  suitor,  acquires  jurisdiction  over  him  for  all  purposes 
connected  with  the  suit,  and  may,  by  its  decree,  settle  and  adjudge  all 
his  rights. 

On  hearing,  on  demurrer. 

Mr.  L.  Zabrislde,  for  demurrant. 

Mr.  George  R.  Dutton,  for  complainants. 

The  Vice-Chancellor. 

The  demurrer  in  this  case  ascribes  two  faults  to  the  bill  : 
First,  that  it  omits  a  necessary  party  who  should  be  either 
a  complainant  or  a  defendant  in  his  representative  capacity ; 
and,  second,  that  it  omits  another  person  who  is  a  necessary 
party  defendant. 

The  bill  is  filed  by  Warren  A.  Ransom  and  Aaron  P. 
Ransom,  as  executors  of  the  last  will  and  testament  of  Jona- 
than H.  Ransom,  deceased,  against  Darius  W".  Geer  and 
Edward  W.  Geer.  The  complainants  sue  as  executors,  and 
ask  relief  against  the  defendants  as  individuals.  The  bill  is 
founded  on  three  mortgages  made  by  Darius  W.  Geer  and 
wife  to  the  two  complainants,  and  also  to  Darius  W,  Geer, 
as  executors  of  Jonathan  H.  Ransom,  deceased,  and  prays 
that  payment  of  the  mortgage  debts  may  be  decreed,  and, 
in  case  default  shall  be  made,  that  the  mortgaged  premises 
may  be  sold.  It  will  be  observed  that  Darius  W.  Geer  is 
made  a  defendant  as  an  individual,  but  is  neither  a  complain- 
ant nor  defendant  in  his  representative  capacity.  This  omis- 
sion, it  is  insisted,  renders  the  action  fatally  imperfect  in  its 
parties.  It  is  not  averred  that  the  Darius  W.  Geer  who  is 
the  mortgagor,  is  another  and  different  person  from  the  per- 
son of  that  name  who  is  the  executor.  Both  the  mortgagor 
and  the  executor  being  designated  by  precisely  the  same 
name,  I  think  it  must  be  assumed,  in  the  absence  of  an  aver- 
ment to  the  contrary,  that  both  characters  belong  to  the 
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same  person.  That  is  the  fact,  and  if  it  were  possible,  by  a 
system  of  artificial  reasoning,  to  reach  a  dififerent  conclu- 
sion, such  conclusion  would  in  this  case  be  contrary  to  the 
truth. 

At  law,  one  of  two  executors  cannot  sue  his  co-executor, 
but  in  equity  he  may.  Rinehart's  JEx'r  v.  Rineharf,  2  Mc  Cart. 
45;  3  Wms.  Ex'rs  1911;  1  DanielVs  Ch.  Pr.  227;  Decker 
V.  Miller,  2  Paige  150;  Wood  v.  Brown,  34  N.  Y.  344 
McGregor  v.  McGregor,  35  N.  Y.  221;  Peake  v.  Ledger,  8 
Hare  313;  Smith  v.  Lawrence,  11  Paige  208.  It  was  said,  in 
the  case  last  cited,  that  an  executor  cannot  sue  his  co-execu- 
tor at  law  for  a  debt  due  by  the  latter  to  their  testator, 
because  each  has  the  same  right  to  the  funds  of  the  estate, 
and  the  eifect  of  a  common  law  recovery  would  be  to  trans- 
fer the  particular  fund  represented  by  the  debt,  from  the 
custody  of  |;he  defendant  into  the  exclusive  possession  of  his 
co-executor.  But  one  may  sue  the  other  in  equity ;  for,  a 
court  of  equity,  owing  to  its  peculiar  mode  of  administering 
relief,  may  determine  the  question  of  how  much  is  due  from 
any  one  of  the  executors  to  the  estate,  without  changing  the 
possession  of  the  fund,  or  compelling  one  to  deliver  the  funds 
in  his  possession  to  the  other;  and  may,  also,  after  the 
amount  of  the  debt  in  dispute  is  settled,  make  such  order 
respecting  Its  custody  and  disposition  as  justice  shall  require. 
These  authorities  render  it  obvious  that  it  was  not  neces- 
sary, to  the  perfection  of  this  suit,  to  make  the  executor, 
against  whom  relief  is  sought,  a  complainant.  N'or  could 
such  a  practice  be  tolerated  as  at  all  compatible  with  the 
proper  administration  of  justice.  An  executor  cannot,  at 
the  same  time  and  in  the  same  suit,  be  permitted  to  act  both 
for  and  against  the  estate.  Black  v.  Shreve,  3  LTal.  Ch.  457. 
Fundamental  principles  forbid  that  he  should  be  trusted  to 
conduct  both  sides  of  a  litigation,  or  even  allowed  to  occupy 
a  position  where  he  would  be  entitled  to  know,  in  advance, 
by  what  means  it  was  expected  the  claim  against  him  could 
be  established,  and  also  what  evidence  would  be  offered  in 
disproof  of  his  defence.     But  was  it  necessary  in  this  case 
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to  make  Darius  W.  Geer  a  defendant  in  his  representative 
capacity  ? 

In  Eoans  v.  Evans,  8  C.  E.  Gr.  72,  a  suit  was  brought  by 
one  of  three  executors  against  the  other  two.  By  the  will 
under  which  the  three  derived  their  authority,  a  devise  of 
certain  lands  was  made  to  each  of  the  defendants,  subject  to 
the  payment  by  each  of  a  certain  sum  into  the  estate.  The 
complainant,  as  legatee,  was  entitled  to  a  part  of  the  money. 
The  complainant  was  not  styled  executor  in  the  commence- 
ment of  the  bill,  nor  were  the  defendants  styled  as  executors 
in  the  prayer  for  process;  bat  the  bill,  in  its  premises,  fully 
stated  the  facts  upon  which  the  complainant's  right  to  relief 
rested,  and  correctly  described  the  character  and  relation  of 
the  parties.  Chancellor  Zabriskie,  in  disposing  of  a  demur- 
rer grounded  upon  an  objection  that  the  bill  should  have 
been  filed  by  the  complainant  as  executor  and  against  the 
defendants  as  executors,  said  :  "  Proceedings  in  equity  are 
conducted  with  less  regard  to  mere  matters  of  form  and 
technical  objections  than  proceedings  at  law.  When  a  bill, 
in  its  body,  sets  forth  facts  which  give  the  complainant  a 
right  as  executor,  or  make  the  defendant  liable  as  such,  so 
that  the  court,  upon  these  allegations,  can  give  the  relief 
required,  it  is  mere  form,  and  useless  form,  to  require  that 
either  party  should  be  so  styled  in  the  commencement  or 
conclusion  of  the  bill."  And,  upon  the  question  as  to  the 
character  in  which  the  defendants  stood  bound  in  that  case. 
Tie  said :  "  In  this  case  the  defendants  were  personally 
bound  to  pay  this  money  into  the  estate.  Upon  their  failure 
to  do  so,  the  complainant,  as  an  executor,  could  file  a  bill  to 
compel  such  payment.  So  long  as  they  have  not  paid  the 
money  into  the  estate,  the  suit  must  be  against  them  indi- 
vidually, to  compel  such  payment."  So  here,  the  liability 
sought  to  be  enforced  is  that  of  the  individual  and  not  of  the 
representative.  If  a  decree  goes  against  him,  it  must  be 
against  the  individual  and  not  the  executor;  and  the  suit, 
therefore,  is  properly  brought  against  the  individual. 


3  Stew.1  OCTOBER  TERM,  1878.  253 


Ransom  v.  Geer. 


In  Dare's  Adm'rs  v.  Allen's  Mr'rs,  1  Gr.  Ch.  288,  it  appeared 
that  a  legacy  had  been  given  to  a  married  woman  whose  hus- 
band died  intestate  after  the  bequest  took  effect  and  before 
the  legacy  was  paid.  Administration  was  granted  to  the 
widow  and  two  others,  who,  without  the  widow's  consent, 
directed  an  action  to  be  brought  for  the  legacy  in  the  names 
of  all  the  administrators,  charging  that  the  husband  had 
reduced  the  legacy  into  possession  during  his  life-time,  and 
claiming  that  his  administrators  were,  therefore,  entitled  to 
it.  On  the  application  of  the  widow,  Chancellor  Penning- 
ton struck  her  name  from  the  bill  as  a  complainant,  and 
made  her  a  defendant,  stating  that  it  was  not  enough  that 
she  should  be  a  party  to  the  suit,  so  that  the  court  could 
protect  her  interest,  but  that  she  had  a  right  to  be  in  a  posi- 
tion where  she  would  be  free  to  set  up  rights  in  her  own 
way.  She  was  made  a  defendant  in  her  individual  capacity. 
These  adjuclications  cover  the  whole  field  of  controversy 
upon  the  first  point,  and  leave  no  doubt  that  Darius  W.  Geer 
was  properly  omitted  as  a  complainant,  and  that  he  was 
properl}^  made  a  defendant  as  an  individual. 

One  of  the  complainants,  "Warren  A.  Ransom,  holds  a 
mortgage  in  his  own  right,  and  not  as  executor,  on  the 
mortgaged  premises.  It  is  admitted  to  stand  subsequent  in 
order  of  priority  to  those  held  by  the  executors.  He  admits 
the  complainant's  case  as  made  by  the  bill,  and,  so  far  as  the 
record  shows,  he  has  no  interest  standing  in  the  slightest 
conflict  with  the  interests  of  the  estate  which  he  in  part 
represents.  He  is  a  party  to  the  suit,  and  has,  by  an  express 
averment,  submitted  himself,  in  his  individual  capacity,  to 
the  power  of  the  court,  and  agreed  to  perform  any  decree 
the  court  may  deem  it  proper  to  make  in  respect  to  his  mort- 
gage. The  defendant  insists  that  this  is  not  enough,  but  to 
make  the  suit  perfect  in  parties,  Mr.  Ransom  must  be  made 
a  defendant  in  his  individual  capacity.  But  why  ?  He  is 
now  in  court  in  both  his  representative  and  individual 
capacity,  and,  in  both  characters,  is  entirely  under  the  control 
of  the  court.     The  complainants  could  not  state  their  case 
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in  clue  legal  form  without  disclosing  all  rights  and  interests 
in  the  mortgaged  premises  acquired  subsequent  to  their  first 
mortgage.  Mr.  Ransom  was  compelled,  by  the  very  nature 
of  the  case  he  was  required  to  present,  to  come  into  court 
in  both  characters,  and  therefore,  simply  in  virtue  of  the 
facts  upon  which  he  was  permitted  to  acquire  a  standing  in 
court  as  a  suitor,  the  court  obtained  complete  power  over 
him,  both  as  an  executor  and  as  an  individual,  and  may  law- 
fully adjudge  and  determine  upon  his  rights  and  duties,  in 
both  characters,  in  dispensing  justice  respecting  the  subject 
matter  of  the  suit.  One  of  the  fundamental  purposes  of  a 
court  of  equity  is  to  do  complete  justice  by  settling  the 
rights  of  all  parties  having  any  interest  in  the  subject  of  the 
suit,  and  to  this  important  end  it  requires  that  all  persons 
interested  in  the  subject  matter  of  the  controversy  shall  be 
brought  before  the  court,  either  as  complainants  or  defend- 
ants, that  all  their  rights  may  be  settled  and  concluded  by 
its  judgment.  That  requirement,  in  my  opinion,  has  been 
substantially  complied  with  in  this  case,  and  the  demurrer 
should,  therefore,  be  overruled,  with  costs. 


Joseph  C.  Todd 

V. 

Administrators  op  Philip  Rafferty,  deceased. 

1.  Profits  made  secretly  by  one  of  two  partners,  in  the  business  of 
the  firm,  are  partnership  property. 

2.  The  statute  of  limitations  applies  to  actions  of  account  between 
partners. 

3.  Where  the  accounts  between  partners  have  been  closed  for  six 
years,  and  there  has  been  acquiescence  for  that  period,  without  fraud, 
the  statute  constitutes  a  bar ;  but  the  statute  affords  no  defence  in  a 
case  where  there  have  b§en  dealings  within  six  years. 
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4.  The  statute  does  not  begin  to  run  against  each  item  of  an  account 
between  partners,  from  the  time  it  becomes  a  part  of  the  account,  but 
if  part  be  within  six  years,  it  draws  that  which  is  before  after  it. 

5.  When  the  court  assumes  jurisdiction  on  the  ground  of  fraud,  the 
statute  only  begins  to  run  from  the  discovery  of  the  fraud. 

6.  A  court  of  equity  will  not  sit  as  the  divider  of  gains  which  are 
the  proceeds  of  crimes  or  frauds  involving  moral  turpitude. 


Oa  final  hearing  on  bill,  answer  and  proofs. 
Mr.  Socrates  Tattle,  for  complainant. 

Mr.  William  Pennington  and  Mr.  A.  B.  Woodruff,  for 
defendants. 

The  Vice-Chancellor. 

This  is  a  suit  by  a  surviving  partner,  against  the  adminis- 
trators of  his  deceased  copartner,  for  an  account.  In  Janu- 
ary, 1859,  Joseph  C.  Todd  and  Philip  Rafferty  formed  a 
copartnership,  under  the  name  of  Todd  &  Rafferty,  to  carry 
on  the  business  of  manufacturing  and  selling  machinery, 
and  also  for  the  purpose  of  doing  a  general  commission  and 
agency  business  for  the  purchase  and  sale  of  machinery  and 
machinists',  and  railroad  supplies.  This  relation  continued 
until  March,  1872.  They  then  discontinued  business,  and 
transferred  a  part  of  their  assets  to  a  corporation  known  by 
the  name  of  the  Todd  &  Rafferty  Manufacturing  Company. 
^o  formal  dissolution  was  ever  agreed  upon,  and  it  is 
admitted  that  the  partners  never  finally  settled  or  adjusted 
their  affairs.  The  works  at  which  their  machinery  was 
made  were  located  at  Paterson,  and  this  part  of  the  business 
was  managed  by  Mr.  Todd;  they  also  had  an  office  and 
store  in  the  city  of  New  York,  where  their  sales  were  prin- 
cipally made,  and  the  mercantile  part  of  their  business 
conducted.  Mr.  Rafferty  had  charge  of  this  part  of  the 
business.  A  separate  set  of  books  was  kept  at  each  place. 
Mr.  Rafferty  died  in  July,  1872,  and  the  bill  in  this  case  was 
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filed  March  28th,  1876,  after  an  unsuccessful  effort  had  been 
made  to  settle  the  matters  in  dispute  by  arbitration. 

The  bill  exhibits  but  a  single  ground  of  complaint,  viz.: 
that  Mr.  Rafferty,  during  the  existence  of  the  partnership, 
carried  on  a  part  of  its  business  secretly,  without  entering  it 
upon  the  books  of  the  firm,  and  appropriated  the  profits  to 
his  own  use.  The  sum  thus  withdrawn,  it  is  said,  exceeds 
$30,000.  The  proofs  in  demonstration  of  this  charge  are 
complete.  The  private  books  of  Mr.  Rafferty,  in  which  this 
business  was  entered,  are  in  evidence.  They  show  that,  up 
until  within  about  three  years  of  the  discontinuance,  he 
carried  on  a  very  considerable  business,  precisely  like  that 
carried  on  by  the  firm,  and  took  the  profits  to  himself.  The 
evidence,  in  my  estimation,  renders  it  equally  certain  that 
such  business  was  carried  on  clandestinely.  A  partner, 
having  equal  rights  and  powers,  and  pursuing  business  for 
profit,  would  never  willingly  consent  that  so  valuable  a  part 
of  the  joint  business  should  be  diverted  by  his  associate  to 
his  own  benefit.  In  the  absence  of  an  express  stipulation 
to  the  contrary,  the  parties  to  a  contract  of  copartnership 
always  understand,  from  the  very  nature  of  the  relation, 
that  all  gains  made  by  either  in  the  prosecution  of  the  com- 
mon business,  shall  be  joint  property.  Generally,  a  copart- 
nership is  a  combination  of  the  capital,  skill,  industry  and 
influence  of  two  or  more  persons  for  the  prosecution  of  a 
particular  business  for  their  mutual  benefit,  and  a  claim  by 
one  that  he  has  a  right  to  carry  on  a  part  of  the  joint  busi- 
ness for  his  own  advantage  and  to  the  manifest  injury  of 
his  associates,  is  so  utterly  destructive  of  the  rights  and 
duties  legally  incident  to  the  relation,  that  it  will  never  be 
sanctioned  by  a  court  until  it  is  clearly  shown  that  he  holds 
such  right  by  the  assent  of  his  associates.  It  is  certain  that 
the  existence  of  such  right  should  not  be  inferred  from 
slight  circumstances,  and  that  is  all  there  is  to  support  it  in 
this  case.  I  consider  the  fact  clearly  established,  that  Mr. 
Rafferty  carried  on,  clandestinely,  a  part  of  the  business 
which  he  and  the  complainant  had  associated  themselves 
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together  to  prosecute  for  their  joint  benefit,  and,  conse- 
quently, I  deem  it  to  be  entirely  beyond  dispute  that  the 
complainant  is  entitled  to  an  account  of  such  business,  and 
to  be  awarded  a  share  of  its  profits,  unless  some  other  suffi- 
cient defence  has  been  shown. 

But  the  defendants  insist  that  the  complainant's  right  of 
action  is  barred  by  lapse  of  time,  and  they  have  invoked  the 
protection  of  the  statute  of  limitations  by  their  answer.  It 
will  be  remembered  that  the  business  of  the  partnership 
was  discontinued  in  March,  1872,  but  no  final  settlement 
was  then  had,  nor  had  been  previously  made,  and  that  this 
suit  was  commenced  March  28th,  1876.  The  business  car- 
ried on  by  Mr.  RafFerty,  in  fraud  of  the  complainant,  ceased 
in  January,  1869,  More  than  six  years  elapsed  between 
the  cessation  and  the  commencement  of  this  suit.  This  is 
the  delay  on  which  the  defence  rests. 

The  statute  undoubtedly  embraces  actions  of  account, 
either  at  law  or  in  equity,  between  partners.  Cowart  v.  Per- 
rine,  3  C.  E.  Gr.  457.  And  where  the  accounts  have  been 
closed  for  six  years,  and  there  has  been  acquiescence  for 
that  period,  unexplained  by  circumstances  and  not  coun- 
tervailed by  an  acknowledgment,  the  statute  constitutes  an 
insuperable  bar.  Barber  v.  Barber,  18  Ves.  286 ;  Tatani  v. 
Williams,  3  Hare  357 ;  Story  on  Part.  §  233,  note  (4) ;  Coll 
on  Part.  §  374.  But  the  statute  has  no  application  to  a  case 
where  there  have  been  dealings  within  six  years,  where 
assets  have  been  converted  into  money,  or  assets  have  been 
applied  in  discharge  of  partnership  liabilities  within  that 
period,  and  no  settlement  has  ever  been  made.  And  in 
such  a  case  the  statute  does  not  begin  to  run  against  each 
item  from  the  time  it  becomes  a  part  of  the  account,  but  if 
a  part  of  the  account  be  within  six  years,  that  part  of  it 
draws  after  it  the  items  before  six  years,  so  as  to  protect 
them  from  the  statute.  Stout  v.  Seabrook's  Ux'rs,  3  Stew.  187 ; 
Coster  V.  Murray,  5  Johns.  Ch.  530 ;  Miller  v.  Miller,  L.  R. 
(8  Eq.)  499 ;  Atwater  v.  Fowler,  1  Edw.  Ch.  423.  In  the  case 
last  mentioned,  the  court  said,  until  the  business  of  winding 
17 
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up  the  affairs  of  the  partnership  is  in  such  a  situation  that 
an  account  can  he  stated,  and  its  affairs  finally  closed,  the 
partner  asking  relief  is  not  in  laches  in  not  demanding  an 
account.  Applying  these  rules  to  the  facts  of  the  case  in 
hand,  it  is  perfectly  obvious  the  statute  does  not  afford  even 
the  shadow  of  a  defence. 

But  even  if  the  partnership  dealings  appearing  upon  the 
books  of  the  firm  had  been  fully  settled  and  closed  for  more 
than  six  years  prior  to  the  bringing  of  this  suit,  still  the 
defence  of  the  statute  would  be  unavailing  to  the  defend- 
ants, for  the  rule  is  well  established  in  equity,  that  where 
the  complainant's  action  is  grounded  on  a  fraud,  which  the 
defendant  has  concealed  until  sufficient  time  has  run  to 
enable  him  to  set  up  the  statute,  the  statutory  period  will 
not  be  considered  to  have  commenced  until  the  fraud  is 
discovered,  or  would  have  been  discovered  had  reasonable 
diligence  been  exercised.  Ang.  on  Lim.  §  183 ;  Story's  Eq. 
Juris.  §§  1521,  1521a;  Hoveden  v.  Lord  Annesley,  2  Sch.  ^■^ 
Lef.  634 ;  Header  v.  Norton,  11  Wall  458.  Vice-Chancellor 
Wigram,  in  Blair  v.  Bromley,  5  Hare  541,  said,  where  the 
court  assumes  jurisdiction  on  the  ground  of  fraud,  the  statute 
only  begins  to  run  from  the  discovery  of  the  fraud;  and  this 
doctrine  was  reiterated  by  Lord  Cottenham  when  the  case 
came  before  him  on  appeal.  2  Phil.  Ch.  354.  In  Brooks- 
bank  V.  Smith,  2  You.  ^  ColL  {Exch.  Eq.)  60,  Baron  Alder- 
son  said,  courts  of  equity  adopt  the  statute  of  limitations  to 
assist  their  discretion.  In  cases  of  fraud,  however,  they  hold 
that  the  statute  runs  only  from  discovery,  because  the  plain- 
tiff's laches  does  not  commence  until  he  is  acquainted  with 
the  circumstances.  Chief  Justice  Barker  held,  in  Farnam  v. 
Brooks,  9  Pick.  244,  that,  even  at  common  law,  fraud,  if  not 
discovered  until  within  six  years  before  action  brought,  was 
a  good  answer  to  the  statute ;  but  this  view  is  unquestion- 
ably opposed  to  the  general  current  of  judicial  opinion. 
Trouj)  V.  Smith,  20  Johns.  46 ;  Allm  v.  Miller,  17  Wend.  204 ; 
Smith  V.  Bishop,  9  Vt.  110;  Fee  v.  Fee,  10  Ohio  469;  Clarke 
V.  Marriott,  9  Gill  331.      But  it  will  be  found  these  cases 
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uniformly  concede  that  it  is  an  established  doctrine  of  equity 
jurisprudence,  that  a  defendant  will  not  be  permitted  to 
avail  himself  of  the  statute,  when  it  appears  he  has,  by  fraud, 
prevented  the  complainant  from  coming  to  a  knowledge  of 
his  rights.  In  my  opinion,  it  is  not  possible  to  take  any 
view  of  this  case  which  will  make  the  statute  of  limitations 
a  bar  to  the  complainant's  action. 

It  is  admitted  that  part  of  the  gains  made  by  Mr.  RaiFerty, 
in  the  business  he  carried  on  secretly,  were  obtained  by  the 
practice  of  fraud.  Instances  are  shown  where,  acting  as  the 
agent  of  a  purchaser,  he  would  purchase  at  one  price  and 
sell  to  his  principal  at  a  price  considerably  larger,  thus 
becoming  both  seller  and  purchaser,  and  getting  both  com- 
missions and  a  profit.  The  complainant  claims  a  share  of 
the  gains  thus  fraudulently  made,  and  he  grounds  his  right 
on  a  series  vof  cases  which  hold  that,  when  an  illegal  or 
fraudulent  transaction  has  been  completed,  and  the  money 
■earned  by  it,  being  due  to  two  or  more  persons,  has  been 
received  by  one  or  a  third  person  for  the  wrong-doers,  an 
action  will  lie  in  favor  of  any  one  of  the  wrong-doers  for  his 
share.  It  is  claimed  for  this  doctrine,  that  it  does  not  violate 
that  salutary  principle  of  juridical  ethics  which  declares  that 
a  court  will  never  lend  its  aid  in  the  enforcement  of  a  con- 
tract founded  in  immorality  or  illegality,  for,  it  is  said,  in 
such  cases  the  illegal  transaction  being  fully  completed,  the 
court,  in  compelling  the  wrong-doers  to  divide,  does  not 
enforce  the  original  contract  between  the  parties,  but  pro- 
ceeds upon  an  implied  promise  arising  from  the  reception  of 
the  money,  and  that  such  implied  promise  is  so  entirely  dis- 
tinct from  the  original  arrangement  as  to  be,  in  legal  estima- 
tion, free  from  its  taint.  This  view,  substantially,  has  been 
adopted  in  the  following  cases :  Faikey  v.  Beynous,  4  Burr. 
2069 ;  Petrie  v.  Hamray,  3  T.  R.  418 ;  Tenant  v.  Elliott,  1 
Bos.  ^  Pul.  3;  Farmer  v.  Russell,  Id.  296;  Nash  v.  Ash, 
1  Eden  379;  Watts  v.  Brooks,  3  Ves.  612;  Sharp  v.  Taylor,  2 
Fkil.  Ch.  801;  Mc Blair  v.  Gibbes,  17  How.  232;  Brooks  v. 
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Adams,  2  Wall.  70 ;  Woodworth  v.  Bennett,  4  Hand  273 ;  Mer~ 
ritt  V.  Millard,  4  Keijes  208. 

But  this  doctrine  has  been  repudiated  with  considerable- 
sternness,  in  this  state,  by  this  court  and  also  by  the  supreme 
court.  In  Watson  v.  Murray,  8  C.  E.  Gr.  257,  one  of  several 
partners  brought  his  bill  for  the  dissolution  of  a  copartner- 
ship engaged  in  carrying  on  the  lottery  business,  and  asking, 
also,  for  the  sale  of  its  property  and  a  distribution  of  its 
assets.  Although  it  did  not  distinctly  appear  by  the  plead- 
ings (the  case  was  heard  on  demurrer)  where  the  business  had 
been  carried  on,  in  order  to  put  the  case  in  the  best  possible 
shape  for  the  complainant,  it  was  assumed  it  had  been  carried 
on  in  states  where  such  business  was  lawful.  Vice-Chan- 
cellor  Dodd  held  that  the  action  could  not  be  maintained, 
characterizing  it  as  an  attempt  to  use  the  power  of  the  court 
to  apportion  among  criminals  the  gains  resulting  from  their 
crimes.  The  lottery  business,  by  our  law,  is  a  misdemeanor, 
and  any  gains  resulting  from  its  prosecution,  whether  carried 
on  here  or  elsewhere,  must,  in  our  tribunals,  be  regarded  as 
the  spoils  of  crime. 

The  case  presented  to  the  supreme  court  was  less  offensive 
in  its  moral  features.  It  was  an  action  to  recover  part  of  the 
proceeds  of  a  transaction  simply  illegal,  not  criminal.  The 
plaintiff  and  defendant  were  doing  business  separately  as  loan 
brokers.  They  had  an  arrangement  by  which  they  were  to 
assist  each  other,  and  under  which,  if  the  plaintiff  sent  a  cus- 
tomer to  the  defendant  for  whom  he  procured  a  loan,  he  was 
to  be  entitled  to  half  the  commissions  received  by  the  defend- 
ant. It  was  understood  that  the  commissions  to  be  charged 
were  to  be  in  excess  of  the  rate  allowed  by  law.  Chief  Jus- 
tice Beasley,  in  stating  the  reasons  why  he  could  not  assent 
to  the  rule  which  would  constrain  a  court  to  sit  as  the  divider 
of  such  gains,  said  :  "  Until  the  money,  which  is  the  wages 
of  the  ill-doing,  has  come  into  the  hands  of  the  several  delin- 
quents, the  illegal  transaction,  so  far  as  they  are  concerned,  is 
not  closed,  and  unless  the  matter  has  been  entirely  concluded 
by  such  adjudications  that  it  would  be  but  captiousness  to 
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■dissent  from  them,  it  might  well  be  worth  consideration, 
whether  it  would  not  be  more  consistent  with  the  usual 
<3ourse  of  the  law,  and  more  protective  of  public  interest, 
to  proclaim  the  outlawry  of  such  affairs  from  the  first  step  to 
the  last.  If  A.  and  B.  make  sale  of  forged  papers,  and  the 
proceeds  are  paid  by  the  purchaser  to  A.,  a  court  of  law  can 
scarcely  be  said  to  perform  either  a  very  respectable  or  use- 
ful function  when  its  assists  B.  in  obtaining  his  share  of  the 
profits  of  the  business.  •  Nor  would  it  seem  that  it  should 
give  much  concern  to  those  who  dispense  public  justice,  if 
one  of  two  such  delinquents  should  be  successful  in  fraudu- 
lently withholding  from  his  companion  a  share  of  the  wages 
of  iniquity.  Under  such  conditions,  the  assistance  of  the 
law  might,  it  would  seem,  be  rightfully  refused,  not  for  the 
sake  of  the  party  who  thus  cheated  his  associate  in  guilt,  but 
in  order  to  \'ender  such  affairs  as  precarious  and  difficult  as 
possible  to  those  who  might  be  inclined  to  enter  upon  them." 
Gregory  v.  Wilson,  7  Vr.  320.  These  adjudications,  in  my 
judgment,  definitely  settle  the  principle  which  must  be 
applied  in  declaring  the  rights  of  the  parties  to  this  suit. 

It  is  true,  the  gains  sought  to  be  recovered  in  the  cases 
just  referred  to,  resulted  from  ventures  carried  on  in  defi- 
ance of  positive  statutory  prohibitions,  but  the  rule  which 
declares  that,  an  agent,  authorized  to  buy,  shall  not  himself 
become  the  vendor,  and  that  any  profit  secretly  made  by  him, 
in  violation  of  this  rule,  is  the  fruit  of  fraud,  has  all  the  force 
a  legal  rule  can  have.  It  is  rooted  in  justice  and  sound 
policy,  and  stands  prominent  among  those  cardinal  principles 
of  justice  which  have  received  the  approval  of  the  general 
judgment  of  mankind  as  being  indispensable  to  the  promo- 
tion of  honesty  and  fair  dealing.  In  my  estimation,  there  is 
little  ground  for  comparison,  on  the  score  of  the  moral  qual- 
ity of  the  acts,  between  an  open  demand  and  acceptance  of 
illegal  brokerage  and  the  secret  betrayal  of  confidence.  The 
first  is  simply  an  open  violation  of  law,  while  the  latter  adds 
to  the  wrong  of  the  first,  secret  treachery.  The  first  is  the 
-doing  of  an  act  prohibited  by  law,  while  the  latter  is  the 
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commission  of  a  wrong  intrinsically  evil.  But  little  dis- 
tinction can  be  made  between  tbis  mode  of  cheating  and 
obtaining  money  by  false  pretence,  and  it  is  quite  probable 
some  of  the  gains  in  dispute  were  the  product  of  that  crime. 

But  it  is  said  the  complainant  is  liable,  as  surviving  part- 
ner, to  the  persons  defrauded,  for  the  whole  amount  fraudu- 
lently gained,  and  that,  in  such  a  case,  right  and  liability 
should  be  reciprocal.  The  general  rule  may  be  admitted  to 
be  that  all  the  members  of  a  firm  ai'e  liable  for  the  fraud  of 
one  of  their  number,  committed  in  the  business  of  the  part- 
nership, though  they  in  no  way  participated  in  the  wrong, 
and  derived  no  advantage  from  it,  and  though  the  fraud- 
doer  alone  was  benefited  by  the  fraud.  Gow  on  Part  55 ;. 
Stoiy  on  Part.  §  108.  But  that  question  is  not  before  the 
court,  and  cannot  be  determined  in  this  suit.  And  even  if 
the  complainant's  liability  was  clear,  that  fact  would  not,  at 
this  time,  afford  him  a  right  to  the  judgment  he  claims. 
Generally  speaking,  wrong-doers  cannot  ask  for  contribu- 
tion, and  this  rule  is  just  as  applicable  to  partners  as  to 
others.  Story  on  Part.  §  220.  Cases  may  possibly  occur 
where  the  innocent  members  of  a  firm  may,  in  consequence 
of  their  association,  be  required,  as  to  third  persons,  to  bear 
losses  which,  as  among  themselves,  should  be  wholly  borne 
by  the  wrong-doing  member.  In  such  a  case  it  would 
seem  that  contribution,  or  even  full  indemnity,  would  be  an 
act  of  justice,  but  it  would  also  seem  to  be  clear  that  such 
relief  should  not  be  given  on  the  bare  possibility  that  a  loss 
of  that  character  may  hereafter  ensue.  Relief  in  such  a; 
case  should  not  go  in  advance  of  harm.  The  consideration 
of  the  question  whether  the  complainant  has  a  remedy  or 
not,  on  this  ground,  may,  very  properly,  be  deferred  until 
he  has  actually  suffered  wrong.  His  wrongs  at  present, 
under  this  head,  are  purely  anticipatory. 

I  find  nothing  in  the  case  which  entitles  the  defendants  to 
an  account  from  the  complainant  of  the  business  carried  on 
by  him  in  connection  with  other  persons  than  Mr.  Rafferty. 
Such  business  was  totally  dissimilar,  in  every  point  of  view^ 
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from  that  conducted  by  Mr.  Rafferty  and  the  complainant, 
and  its  prosecution  took  nothing  from  the  latter  concern  to 
which  it  was  in  anywise  entitled,  and,  so  far  as  can  be  per- 
ceived by  any  light  furnished  by  the  proofs,  its  prosecution 
could  not  in  any  way  injure  or  prejudice  the  latter  concern. 

The  complainant  is  entitled  to  an  account  of  the  partner- 
ship dealings,  and  such  account  must  include  all  gains 
lawfully  made  by  Mr.  Rafterty  during  the  terra  of  the  part- 
nership, in  selling  machinery  and  machinists'  and  railroad 
supplies,  whether  manufactured  by  the  partnership  or  by 
others;  and,  also,  all  gains  lawfully  made  by  him  in  pur- 
chasing, for  others,  machinery  and  machinists'  and  railroad 
supplies. 

A  reference  will  be  ordered,  in  order  that  an  account  may 
be  taken  in  conformity  with  the  principles  herein  stated. 


CASES 

ADJUDGED    IN 

THE  PREROGATIVE  COURT 

OF 

THE  STATE  OF  NEW  JERSEY. 

OCTOBER  TERM,  1878. 


Theodore  Runyon,  Esq.,  Ordinary. 

Jacob  H.  Vanderbeck,  executor,  appellant, 

Henry  H.  Yanderbeck,  respondent. 

The  delivery  of  a  note  by  the  holder  to  the  maker,  with  intent 
thereby  to  discharge  the  debt,  does  discharge  it. 


On  appeal  from  decree  of  Bergen  orphans  court. 
Mr.  G.  Ackerson,  Jr.,  for  appellant. 
Mr.  A.  Benedict,  for  respondent. 

The  Ordinary. 

The  question  argued  on  the  hearing  was,  whether  the 
respondent,  Henry  H.  Vanderbeck,  is  chargeable  with  the 
amount  of  a  certain  promissory  note  and  interest,  given  by 
Tiim  to  the  testator,  his  father,  in  or  about  1870.  The 
appellant  alleges  that  the  amount  of  the  note  was  $1,750 
that  it  was  given  to  the  testator  for  so  much  money  lent  by 
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him  to  the  respondent ;  that  the  latter  obtained  possession 
of  it  in  the  life-time  of  his  father,  through  an  arrangement 
between  them,  by  which  it  was  delivered  up  to  him  in  con- 
sideration of  the  delivery  to  his  father  of  his  title-deeds  for 
his  land,  to  be  held  as  security  for  the  payment  of  the  debt 
which  the  note  represented  and  the  interest  thereon ;  that 
his  father  held  the  deeds,  accordingly,  up  to  the  time  of  his 
death;  that,  after  his  father's  death,  and  at  the  time  of  mak- 
ing the  inventory  and  appraisement,  the  respondent,  who 
was  one  of  the  executors  of  his  father's  will,  wrongfully 
took  the  deeds  from  among  the  testator's  papers,  on  the 
occasion  of  their  being  produced  by  the  executors  to  the 
appraisers,  and  has  ever  since  retained  them,  denying  all 
liability  for  or  on  account  of  the  note,  and  claiming  that  his 
father  forgave  him  the  debt,  and  delivered  the  note  up  to 
him,  accordingly,  to  be  cancelled,  and  that  his  father  held 
the  deeds  merely  for  safe-keeping  and  at  the  respondent's 
request. 

It  is  clear,  from  the  evidence,  that  the  note  in  question 
was  given  up  by  the  testator  to  the  respondent,  to  be  can- 
celled, about  two  years  before  the  death  of  the  former.  It 
is  also  clear  that  the  note  was  for  the  sum  of  $1,550,  and 
not  $1,750,  as  the  appellant  insists.  It  was  given  for  money 
advanced  by  the  testator  to  the  respondent  for  part  of  the 
purchase-money  of  a  small  tract  of  land  which  the  latter 
purchased  in  May,  1870,  for  a  place  of  residence,  from 
Samuel  P.  Bush,  at  the  suggestion  of  the  testator,  who 
promised  to  aid  him  in  paying  for  it.  It  appears  that  the 
respondent  then  contemplated  removing,  with  his  family,  to 
Paterson,  to  which  the  testator  was  opposed,  and  urged  him 
to  buy  that  property.  Of  the  purchase-money  ($2,500),  the 
respondent  paid  $1,000  of  his  own  funds,  and  the  rest  he 
obtained  from  the  testator,  who,  a  few  days  afterwards, 
requested  him  to  give  him  his  note  for  the  money,  which 
was  done.  The  respondent,  on  giving  .the  note,  expressed 
to  the  testator  his  dissatisfaction  at  being  required  to  do  so, 
saying,  among   other. things,  that   he  had   purchased   the 
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property  in  deference  to  the  wishes  of  the  testator  and 
against  his  own  inclination ;  expressed  a  wish  that  the  tes- 
tator would  take  a  conveyance  of  the  property  from  him, 
and  pay  him  what  he  had  contributed  to  the  purchase- 
money,  and  added  that  he  would  not  be  able  to  pay  the 
interest,  and  that  his  brothers  and  sisters  would,  after  the 
testator's  death,  compel  him  to  pay  the  note  out  of  his  share 
of  the  testator's  estate.  The  testator  replied  that  he  would 
see  that  that  did  not  take  place,  and,  adding  that  he  always 
had  an  idea  of  keeping  the  loaf  under  his  own  arm,  took 
the  note  and  put  it  in  his  pocket.  The  respondent  says  that 
he  never  after  that  spoke  to  the  testator  on  the  subject  of 
the  note,  nor  did  the  testator  speak  to  him  in  reference  to  it, 
until  the  spring  of  the  year  1873 ;  that  then  the  testator's 
wife,  the  respondent's  mother,  came  to  his  house  and  told 
him  that  the  testator  had  requested  her  to  tell  him  to  come 
down — that  he  was  going  to  give  him  the  note.  He  further 
testifies  that  he,  accordingly,  a  few  days  afterwards,  went  to 
see  his  father,  and  that  the  latter  called  for  his  box  of 
papers,  which  was  handed  to  him;  that  he  then  took  out  the 
envelope  containing  the  notes  which  the  respondent  had 
given  him,  and  took  from  it  the  note  of  $1,550,  and  laid  it 
on  the  table  before  him ;  that  he  then  handed  to  the 
respondent  the  note  for  $250  (which  was  a  note  also  given 
by  the  respondent  to  the  testator),  and  told  him  to  endorse 
the  interest  on  it,  which  the  respondent  accordingly  did,  and 
thereupon  handed  him  the  amount  of  the  interest,  calculated 
at  the  rate  of  seven  per  cent,  per  annum ;  that  the  testator 
counted  the  money  and  returned  part  of  it  to  him,  saying 
that  the  other  children  paid  him  only  six  per  cent.,  and  that 
he  would  take  no  more  from  the  respondent ;  that  he  then 
put  that  note  in  the  envelope,  and  replaced  it  in  the  box, 
and  handed  the  note  of  $1,550  to  the  respondent,  saying, 
"Now  I  give  this  to  you,  and  you  can  take  care  of  it;  I 
I  give  it  in  your  hand,  and  you  know  you  have  it;"  that 
thereupon  the  respondent's  mother  said  to  the  testator ; 
"Now,  man,  you  must  know  what  you  are  doing,  for  the 
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rest  will  no  doubt  find  fault  with  it;"  to  which  the  testator 
replied:  "If  they  don't  find  this  note  when  I  am  gone,  I 
don't  see  what  they  can  do  about  it;"  and  that  she  said,  in 
answer,  that  perhaps  it  would  be  better  if  the  testator 
"should  write  something  about  it,"  to  which  he  rejoined,  "I 
beiieve  I  can  do  with  my  own  as  I  will ;  I  have  written  all 
that  I  think  is  necessary."  He  further  says,  that  the  testa- 
tor then  turned  to  him  and  said:  "Now  you  make  away 
with  it,  so  that  it  cannot  be  found  when  I  am  gone,  and  I 
will  risk  it."  The  respondent  took  the  note,  and,  after  cut- 
ting oft*  the  upper  part  of  it,  containing  the  amount  in  fig- 
aires,  the  stamp  and  the  date,  with  a  view  to  keeping  it  as  a 
memento  of  his  father,  burnt  the  rest  of  the  paper. 

The  respondent's  wife  and  his  mother  corroborate  him  in 
these  statements.  His  mother,  who  was  called  as  a  witness 
for  the  appellant,  testifies  that,  when  the  testator  handed  the 
note  to  the  respondent,  she  said  to  him:  "Now,  do  you 
know  what  you  are  doing?"  that  he  replied,  "Yes,  I  know 
what  I  am  doing;"  and  that  she  then  said,  "Now,  don't  you 
be  too  fast."  She  says  that  she  might  have  said,  "You 
must  know  what  you  are  doing,  for  the  rest  will  very  likely 
:find  fault;"  and  she  adds  that  he  then  said,  in  answer  to 
her,  that  "  he  had  a  right  to  do  with  his  own  as  he  had  a 
mind  to."  The  respondent  produces  the  strip  of  paper  cut 
by  him  from  the  note.  It  corroborates  him  in  his  state- 
ment as  to  the  amount.  His  mother,  also,  it  may  be 
remarked,  corroborates  him  on  that  head.  The  respondent 
and  his  wife  testify  that  the  deeds  for  his  property,  which 
were  in  the  testator's  possession  at  the  time  of  his  death, 
were  left  with  him  merely  for  safe-keeping. 

The  evidence  on  which  the  appellant  relies  to  establish  an 
equitable  mortgage,  by  deposit  of  the  respondent's  title- 
deeds,  falls  far  short  of  the  mark.  Jacob  H.  Vanderbeck, 
indeed,  testifies  that  when  he  asked  the  respondent  what 
those  deeds  were  there  (in  the  testator's  box,  among  the 
papers,)  for,  the  respondent  replied  that  he  left  them  with 
his  father  for  the  note  ;•  but  he  afterwards  says  that  what  the 
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respondent  said  was,  that  he  had  offered  his  father  hi& 
deed  of  the  property  for  the  note,  as  he  could  not  pay  the 
interest.  This  is  in  accordance  with  the  testimony  of  the 
respondent,  for,  as  before  stated,  he  says  that,  in  connection 
with  the  note,  he  offered  to  give  up  the  property  to  his 
father  on  receiving  the  amount  which  he  had  contributed  of 
his  own  money  to  the  purchase. 

Albert  G.  Zabriskie  testifies  to  a  statement  voluntarily 
made  to  him,  by  the  respondent,  after  the  testator's  death, 
in  a  casual  conversation  in  the  street,  in  reference  to  the 
controversy  which  existed  between  him  and  his  brothers,  in 
reference  to  the  note.     He  says  that  he  asked  no  questions 
of  the  respondent,  and  paid  "  no  very  particular  attention" 
to  what  was  said,  any  more  than  he  would  in  any  conversa- 
tion which  did  not  concern  him,  or  in  which  he  had  no 
personal  interest.     The  conversation  took  place  about  two 
years  before  the  witness  gave  his  testimony.     It  is  not  diffi- 
cult to  conclude,  from  his  statement,  that  what  was  then  said 
to  him  was,  probably,  strictly  in  accordance  with  the  testi- 
mony of  the  respondent,  and  that  any  apparent  variations 
are  attributable  to  the  fact  that  the  witness  had  no  interest 
in  the  subject  of  the  conversation,  paid  no  particular  atten- 
tion to  it,  and  was  not  even  seeking  information  on  the  sub- 
ject of  this  family  dispute.     Under  the  circumstances,  he 
could  not  be  expected,  after  the  lapse  of  so  long  a  period, 
to  remember  even  the  outlines  of  the  statement  with  any 
accuracy.      The  salient  points  of  the  statement,  as   it  is 
remembered  by  the  witness,  appear  to  have  been  the  giving 
up  of  the  note  by  the  testator  to  the  respondent,  the  leaving 
of  the  deed  of  the  Bush  property  with  the  testator,  and  the 
fact  that  the  deed  was  still  there  when  the  inventory  was 
made.     He  says,  it  may  be  remarked,  that  the  respondent 
said  that  he  and  his  father  settled  up  those  matters.     The 
evidence,  on  the  part  of  the  appellant,  of  the  statements  of 
the  testator,  made  by  him  in  the  absence  of  the  respondent, 
and  after  the  note  had  been  given  up,  in  reference  to  the 
note,  and  his  intention  to  alter  his  will,  so  as  to  equalize  the 
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shares  of  his  children,  in  view  of  the  advance  to  the  respond- 
ent of  the  money  for  which  that  note  was  given,  is  not 
competent.  But,  if  it  be  admitted,  it  is  clearly  of  no  value 
to  the  appellant,  for  John  B.  Vanderbeck  says  that  the  tes- 
tator told  him  in  April,  1875,  that  the  deed  was  delivered  to 
him  to  be  held  as  security  until  the  testator  could  alter  his 
will  so  as  to  equalize  the  distribution  of  his  estate  among 
his  children ;  while  it  appears  that  the  note  was  given  up  at 
least  a  year  before  the  testator's  death,  which  took  place  in 
April,  1875,  and  that  he  made  his  last  will  some  months 
after  the  note  was  given  up.  It  was  made  in  January,  1875. 
The  testator's  widow  says  that  her  husband  had  the  note 
and  the  deed  together,  and  when  he  gave  up  the  note  the 
deed  was  retained. 

Jacob  II.  Vanderbeck  testifies  that  in  February,  1875,  the 
testator  told  him  that  he  had  loaned  the  note  to  the  respond- 
ent ;  that  the  respondent  had  only  paid  him  interest  on  it 
once  or  twice  ;  that  he  would  give  the  respondent  the  note, 
and  make  it  right  with  the  other  children.  But  it  appears, 
clearly,  that  the  note  had  been  given  up  a  year  before  that 
time. 

It  is  unnecessary  to  pursue  the  examination  of  the  testi- 
mony further.  The  evidence  is  that  the  testator,  a  year  or 
two  before  his  death,  for  reasons  satisfactory  to  him,  gave 
up  to  the  respondent,  as  he  of  course  had  a  right  to  do, 
the  note  of  $1,550  to  be  cancelled,  forgiving  the  debt.  The 
delivery  of  a  note  by  the  holder  to  the  maker,  with  intent 
thereby  to  discharge  the  debt,  discharges  the  debt.  3  Eq. 
Ca.  Abr.  618 :  Wentz  v.  Dehaven,  1  Serg.  ^  R.  317.  In  re 
CampbeWs  estate,  7  Pa.  St.  100.  The  testator  had,  in  the 
wills  he  had  made  previously  to  that  time,  given  to  the 
respondent  a  greater  share  of  his  estate  than  he  had  given 
to  his  other  children.  He  considered  himself  under  special 
obligations  to  him  for  attentions,  and  he  was  especially 
indebted  to  him  for  the  interest  he  had  taken  in  his  afi'aiis 
in  connection  with  the  sale  of  his  farm,  and  which  had 
proved  of  great  pecuniary  advantage  to  him  ;  for,  by  follow- 
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ing  his  advice,  and  holding  his  property  for  an  advance,  he 
had  obtained  a  price  nearly  double  that  for  which  he  would 
otherwise  have  sold  it.  After  he  gave  up  to  him  the  note, 
he  made  his  will,  and,  notwithstanding  the  fact  that  he  had 
given  up  the  note  to  him,  he,  by  the  will,  gave  to  the 
respondent  an  equal  share  of  his  property  with  the  other 
children.  The  appellant  has  failed  to  substantiate  the  claim 
set  up  in  his  answer  as  to  the  note  in  question.  The 
respondent  appears  to  have  never  denied,  but  always  to  have 
recognized,  his  liability 'on  the  other  notes  made  by  him,  and 
held  by  the  testator  at  the  time  of  his  death. 

The  proceedings  in  this  case  were  taken,  by  petition,  for 
the  recovery  of  the  respondent's  share  of  his  father's  estate 
under  the  will.  The  appellant,  by  his  answer  to  the  peti- 
tion, admits  that  he  has  had  sole  charge  of  the  personal 
estate  whi^.'ih  was  inventoried,  and  that  the  personal  estate 
of  the  testator  is  capable  of  ready  division  or  distribution, 
according  to  the  directions  and  provisions  of  the  will.  It 
does  not  appear,  by  the  record,  whether  the  appellant  has 
settled  his  j5nal  account  or  not,  but  no  objection  to  a  decree 
was  made  on  that  score  before  the  orphans  court  or  in  this 
court.  The  orphans  court  decreed  that  it  be  referred  to  the 
surrogate  to  ascertain  the  sum  due  the  petitioner,  declaring 
that  his  share  was  one-fourth  of  the  estate,  and  charging 
him  with  two  notes  of  $250  and  $50,  respectively,  before 
referred  to,  his  liability  whereon  he  has  always  recognized. 
No  objection  was  made,  either  in  the  answer  or  on  the  hear- 
ing, to  the  regularity  of  the  proceedings. 

The  decree  will  be  affirmed,  with  costs. 


CASES    ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

NOVEMBER  TERM,    1878. 


Bridget  O'Neil  and  others,  appellants, 

Edmund  J.  Cleveland  and  others,  executors,  &c., 
respondents. 

One  of  two  executors  loaned  moneys  of  the  estate  on  bond  and 
mortgage,  reserving  usury  thereon  and  appropriating  it  to  his  own 
use.  On  foreclosure  by  the  executors  on  behalf  of  the  estate, — Held, 
that  such  usury  could  be  set  up  as  a  defence. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
2  Stew.  457. 


Note. — Usury  being  a  strictly  personal  defence,  can  be  set  up  only 
by  the  immediate  parties  to  the  contract  or  their  representatives, 
although  the  right  to  recover  it  may,  it  seems,  be  assigned.  {Brecken- 
ridge  v.  Churchill,  3  J.  J.  Marsh.  13  ;  see  American  Mach.  CoJs  Case,  83  Pa. 
St.  198;  Low  v.  Pritchard,  36  Vt.  183;  Meech  v.  iStoner,  19  N.  T.  26.) 
Amongst  others,  the  following  cases  illustrate  this  rule: 

I.  Strangers  can  derive  no  advantage.     Ti/ler  on  Usury,  410 ;  Stanley  v. 
Kempton,  30  Me.  118  ;  Gwynn  v.  Lee,  9  Gill  137;  Mordecai  v.  Stewart,  37 
18 
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Mr.  W.  R.  Wilson  for  appellants. 
Mr.  E.  S.  Atwater,  for  respondents. 

Dalrimple,  J. 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage. 
The  defence  is  usury,  under  the  statutes  of  this  state.  The 
face  of  the  mortgage  is  $2,225,  and  was  given  for  money- 
borrowed,  payable  three  years  after  the  date  of  the  mort- 
gage, with  interest  payable  semi-annually. 

It  is  conceded  that  the  borrower,  in  fact,  received  but 
$1,891.25,  the  deduction  having  been  fifteen  per  cent,  from 
the  amount  for  which  the  mortgage  was  given.  It  appears 
that  O'Neil,  the  mortgagor,  requested  one  Davis  to  procure 
for  him  the  loan.  Davis  applied  to  one  of  the  executors  of 
the  estate  of  Cleveland,  deceased,  for  the  money,  and  was 
successful  in  his  application.  The  executor  who  made  the 
loan,  acted  in  the  transaction  of  the  business  without  con- 
sultation with  his  co-executor,  and,  upon  completion  of  the 
negotiation,  gave  to  Davis  a  check,  payable  to  Davis's  order, 
for  the  $2,225  agreed  for.  This  check  was  signed  by  the 
drawer,  with  the  addition  or  description  to  his  name  of  the 


Ga.  364  ;  McArthur  v,  Schenck;  31  Wis.  673  ;  Drake  v.  Chandler,  18  Graft. 
909 ;  Lehman  v.  Marshall.,  47  Ala.  362 ;  Taylor  v.  Jackson,  5  Daly  497 ; 
Drake  v.  Dowry,  14  Iowa  125. 

II.  Nor  creditors  by  simple  contract.  Graham  v.  Moore,  7  B.  Mon.  53 ; 
Leev.  Fellowes,  \0  B.  Mon.  117;  Mills  v.  Carnli/,  1  Bosw.  159;  Carowv. 
Kelly,  59  Barb.  239  ;  Scoit  v.  Nesbii,  2  Br.  C.  C.  641 ;  Ware  v.  Horwood,  14 
Ves.  31  ;  Jarman^s  Case,  4  Dea.  &  Ch.  393  ;  Smith  v.  Fisher,  2  Desauss.  275 ; 
Campbell  v.  Johnston,  4  Dana  181  ;  see,  however,  Pope  v.  Solomons,  36  Ga. 
541 ;  Biisby  v.  Finn,  1  Ohio  St.  409  ;  Union  Bank  v.  Bell,  14  Ohio  St.  200 ; 
Moffatt  V.  McDownll,  1  McCord''s  Ch.  434.  Creditors,  after  judgment  and 
execution,  have  been  deemed  an  exception,  because  of  their  liens  {Di.v 
V.  Van  Wyck,  2  Hill  {N.  Y.)  522;  Thompson  v.  Van  Vechten,  27  N.  Y. 
568 ;  Carow  v.  Kelly,  59  Barb.  239  ;  Van  Tassell  v.  Wood,  12  Hun  388  ; 
Nisbet  V.  Walker,  4  Ga.  221  ;  Phillips  v.  Walker,  48  Ga.  55  ;  Butler  v. 
Myer,  17  Lid.  77  ;  Swanson  v.  White,  5  Humph.  373  ;  Brooke  v.  Morris,  2 
Cin.  iSup.  Ct.  528)  ;  but  this  has  been  denied  elsewhere  [Pickett  v.  Pick- 
ett, 2  Hill  Ch.  470  ;  Good  v.  Grant,  76  Pa.  St.  52  ;  Baskins  v.  Calhoun,  45 
Ala.  582;  Carmichael  v.  Bodfish,  32  Iowa  418  ;  Bouqhton  v.  Smith,  26  Barb. 
635  ;  jBcns/e^  v.  Hornier,  42  Vw.  631  :  Estill  v.  iJorfes,  1  B.  Mon.  314.  See 
Miners  Trust  Co.  v.  Roseberry,  81  Pa.  >S'if.  309.) 
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words  "  executor  of  the  estate  of  Joseph  Cleveland, 
deceased." 

Davis,  from  the  amount  of  the  check,  retained  for  his 
own  commissions  in  negotiating  the  loan,  one  per  cent., 
being  $22.25,  and,  in  a  very  few  days  after  the  check  was 
given  to  him,  gave  his  own  check  for  $311.50  to  the  execu- 
tor who  had  acted  in  the  business  on  behalf  of  the  estate. 
The  check  from  Davis  to  the  executor  was  to  the  order  of 
the  latter  in  his  individual  name.  In  it  no  reference  was 
made  to  the  estate  of  which  the  drawee  was  executor,  to  the 
loan  which  had  been  made  to  O'Neil,  or  to  any  account  or 
indebtedness  in  favor  of  the  drawee  against  the  drawer. 
The  balance  of  the  $2,225  was  paid  by  Davis  to  or  for  the 
use  of  the  mortgagor. 

From  the  foregoing  statement,  it  appears  that  the  mort- 
gagor recei^^ed  $1,891.25  only.  The  balance  of  the  $2,225 
was  divided  between  Davis  and  the  executor  in  the  propor- 
tion of  one-fifteenth  to  the  former,  and  fourteen-fifteenths  to 
the  latter.  Upon  the  transaction  as  thus  disclosed,  the 
defence  of  usury  is  based. 

The  complainants  insist,  in  the  first  place,  that  if  the 
alleged    defence    sufifi^ciently   appears  in   proof,  the  answer 


III.  Nor  an  endorser  (the  payee)  after  maturity.  Frank  v.  Long- 
street,  44  Ga.  178. 

IV.  An  accommodation  endorser  may  avail  himself  of  such  defence. 
Warren  v.  Crabtree,  1  Greenl.  167  ;  Dunscomb  v.  Bunker,  2  Mete.  {Mass.)  8  ; 
Weimerv.  Shelton,  7  Mo.  237;  Gray  v.  Brown,  22  Ala.  262;  Receiver  v. 
Wild,  \QNat.  Bk.  Reg.  568,  578  ;  Williams  \.  Storm,  2  Duer  52  ;  Contra, 
Cadyv.  Goodnow,49  Vt.  400.  Compare  Flemming  v.  Mulligan,  2  McCord 
173  ;  Dickerman  v.  Day,  31  Iowa  444;  Simpson  v.  Fullenwider,  10  Ired.  334; 
Cleaden  v.  Webb,  4  Houst.  473;  Casebeer  v.  Kalbfleisch,  11  Hun  119;  Bly 
V.  Second  Nat.  Bank,  79  Pa.  «S?.453  ;   Cole  v.  Hills,  44  N.  H.  227. 

V.  A  partner  is  bound  by  a  partnership  note,  although  his  copartner 
may  have  given,  or  agreed  to  give,  usury  therewith.  Dillon  v.  McRae, 
40  Ga.  107  ;  Bowers  v.  Douglass,  2  Head  376  ;  Hurd  v.  Haggerty,  24  III. 
171  ;  Jones  v.  Jackson,  14  Ala.  186  ;  see  Machinists  Bank  v.  Krum,  15 
Iowa  49. 

VI.  A  second  mortgagee  cannot  I'aise  such  defence.  The  cases  diflfer 
as  to  this.  Pritchett  v.  Mitchell,  17  Kan.  355,  refers  to  all  the  cases  which 
precede  it.  See  also  Warwick  v.  Dawes,  11  C.  E.  Gr.  548  :  Price^s  Avpeal, 
84  Pa.  St.  141. 
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is  insufficient,  in  that  it  states  that  the  usurious  interest  was 
reserved  and  taken  by  the  complainants,  whereas  it  appears 
that  the  transaction,  whatever  its  legal  character,  was  with 
one  of  the  complainants  only. 

The  evidence  shows  that  there  was  hut  the  one  executor 
engaged  in  the  business.  His  co-executor  testifies  that  she 
left  the  whole  matter  to  him  and  was  in  nowise  engaged  or 
concerned  therein.  Her  precise  words  are  :  "  I  had  nothing 
to  do  with  the  business ;  my  son  had  charge  of  the  transac- 
tion; I  have  no  knowledge  of  the  amount  for  which  the 
mortgage  was  given."  And  again  :  "  I  am  innocent  of  these 
things;  know  nothing  about  the  matter."  The  making  of 
the  loan  having  been  wholly  confided  by  one  co-executor  to 
the  other,  who  acted  for  both,  I  think  the  defendants  were 
justified  in  answering  that  the  loan  was  reserved  and  taken 
by  the  complainants.  There  is  no  evidence  tending  to  show 
that  the  defendants  were  ever  advised  that  the  fact  was 
otherwise.  They  had  a  right  to  state,  in  their  answer,  the 
transaction  as  it  presented  itself  to  them,  and  that  was,  that, 
on  making  the  loan,  the  lenders  reserved  to  themselves  ille- 
gal interest.     It  does  not  appear  that  the  borrower  of  the 


VII.  A  legatee  cannot  set  it  up,  in  conflict  with  the  direct  provisions 
of  the  will.      Watson  V.  McClanahan,  13  Ala.  57. 

VIII.  A  devisee  is  entitled  thereto.  Handler/  v.  Cunningham.,  12  Bush 
401  ;  3Iarsh  v.  House,  13  Hun  126. 

IX.  Usury  taken  by  a  party  is  not  subject  to  garnishment  in  his 
hands.  Ransom  v.  Hai/s,  39  Mo.  445  ;  Boardman  v.  Roe,  13  Mass.  104  ; 
Barker  v.  Esty,  19  Vt.  131. 

X.  An  insolvent  assignee  or  trustee  for  the  benefit  of  creditors,  may 
set  up  usury  or  sue  for  the  penalty.  Beach  v.  Fulton  Bank,  3  Wend.  573  ; 
Pratt  V.  Adams.,  7  Paige  639  ;  Pearsall  v.  Kingsland,  3  Edw.  Ch.  195  ; 
Oreen  v.  Morse,  4  Barh.  332  ;   Gray  v.  Bennett,  3  Mete.  {Mass.)  522  ;   Tarn- 

plin  V.  Wentworth,  99  Mass.  63  ;  Corcoran  v.  Poivers,  6  Ohio  St.  19  ;  Mallon 
V.  Munson,  2  Handy  (0.)  97;  see  Low  v.  Pritchard,  36  Vt.  183  ;  Tooke  v. 
Newman.,  75  III.  215  ;  Thomas  v.  Watson,  Taney  C.  C.  297  ;  Hope  v.  Smith, 
10  Gratt.  221  ;   Twynam  v.  Bingham,  9  JJ.  C.  Q.  B.  409. 

XI.  Also,  a  receiver.  Palen  v.  Johnson,  46  Barb.  21,  50  N.  Y.  49  ;  see 
Butterworth  v.  O'Brien,  23  N.  Y.  275  ;   Curtis  v.  Leavitt,  15  N.  Y.  85,  86. 

XII.  Also,  an  assignee  in  bankruptcy.  Bosanquett  v.  Dashwood,  Cas. 
t.  Talb.  113;  ex  parte  Skip,  2  Ves.  489;  Brandon  v.  Sands,  2  Ves.  514;  Tif- 
fany x.  Boatman's  Inst.,  18  Wall.  375;   Moore  v.  Jones,  23  Vl,  739;  in  re 
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money,  prior  to  the  execution  of  tlie  mortgage,  knew  that 
there  was  any  executor  of  the  estate  other  than  he  with  whom 
he  was  dealing,  nor  that  the  illegal  interest  was  reserved  or 
taken  for  the  benefit  of  one  executor  more  than  another. 

It  is  asrain  said  that  there  is  a  variance  between  the 
answer  and  proof,  because  the  former  alleges  that  the  sum 
retained  was  fifteen  per  cent,  whereas  it  appears  that  it  was, 
at  most,  but  fourteen  per  cent.,  Davis  having  retained  one 
per  cent,  for  his  commissions.  But  the  evidence  shows  that 
the  contract  was,  that  the  borrower  was  to  pay  a  bonus  of 
fifteen  per  cent.  True,  it  was  made  through  Davis,  but  was 
with  the  lenders,  and  the  proportions  in  which  the  amount 
retained  was  divided  between  them,  is  immaterial.  The 
answer  correctly  states,  that  the  illegal  interest  reserved  was 
fifteen  per  cent,  of  the  $2,225. 

The  contract,  as  proved,  was  simply  that  the  borrower 
should  pay  fifteen  per  cent,  for  the  use  of  the  money  beyond 
the  legal  interest.  The  complainants,  therefore,  fail  in  their 
contention  on  this  point. 

The  complainants'  next  contention  is,  that  there  was  no 
usury  in  fact.     It  is  insisted  that,  the  estate  having  advanced 


Prescott,  5  Biss.  523  ;  Receiver  v.  Wild,  10  Nat.  Bk.  Reg.  568  ;  Woolfolk 
V.  Plant,  46  Ga.  422  ;  Wheelock  v.  Lee,  15  Abb.  Pr.  {N.  S.)  24,  64  N.  Y. 
242  ;  Crocker  v.  First  Nat.  Bk.  3  Cent.  L.  J.  527 ;  Wright  v.  First  Nat.  Bk., 
6  N.  Y.  Weekly  Dig.  543  ;  Williar  v.  Baltimore  Ass'n,  45  Md.  546  ;  see, 
however,  Bromley  v.  Smith,  2  Biss.  511  ;  Nichols  v.  Bellows,  22  Vt.  581. 

XIII.  Also,  bail  to  the  action.     Anonymous,  12  Mod.  493. 

XIV.  Also,  a  lunatic's  trustees.    Lockwood  v.  Mitchell,  7  Ohio  St.  387. 

XV.  An  attorney  or  agent  is  personally  liable  for  the  penalty,  and  it 
is  no  defence  that  the  money  belonged  to  another  person  (  Wells  v.  Gar- 
land, 2  Va.  Cas.  471  ;  Owen  v.  Barrow,  4  Bos.  &  Pul.  101  ;  Toole  v.  Stephen, 
4  Leigh  581  ;  Baxter  v.  Buck,  10  Vt.  548  ;  Commonwealth  v.  Frost,  5  Mass. 
53  ;  Kimball  v.  Boston  Athenceum,  3  Gray  225,  231  ;  Reg.  v.  Walker,  2  Keb. 
531  ;  Wyllis  v.  Ault,  46  Iowa  46  ;  Wilkes  v.  Coffield,  3  Haicks  28)  ;  but  in 
an  action  by  the  principal  on  the  usurious  instrument,  the  borrower 
may  plead  the  visury  taken  by  the  agent  [Pearson  v.  Bailey,  23  Ala.  537  ; 
see  Jones  v.  Herndon,  7  Ired.  79  ;  Hogan  v.  Hensley;  22  Ark.  413). 

XVI.  Usury  taken  by  9^,  feme  covert  is  sufficient  at  common  law  to 
avoid  the  bond,  but  not  to  charge  her  husband  criminaliier.  Barnet  v. 
Tompkyns,  Skin.  348.     How, far  usury  in   a  mortgage  executed  by  her 

.affects  her  dower,  see  Cain  v. ,  36  Ala.  168  ;   Campbell  v.  Babcock,  27 
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to  the  mortgagor's  agent  the  whole  amount  for  which  the 
mortgage  was  given,  the  illegal  receipt  or  retention  of  exces- 
sive interest,  brokerage  or  commissions  by  the  agent  who 
effected  the  loan,  cannot  affect  the  principal.  The  rule  upon 
this  subject  is  clearly  enunciated  by  this  court  in  the  case  of 
Muir  V.  Savings  Bank,  1  C.  K  Gr.  537.  It  is,  "If  an  agent, 
in  making  a  loan  of  money,  accept  from  the  borrower  a 
bonus  beyond  the  legal  rate  of  interest,  such  act  of  the  agent 
will  not  render  the  contract  usurious  if  the  bonus  was  taken 
without  the  knowledge  of  the  principal  and  was  not  received 
by  him." 

The  effort,  on  the  part  of  the  complainants,  seems  to  be 
to  induce  the  court  to  believe  that,  by  arrangement  between 
O'Neil  and  Davis,  the  latter  was  to  retain  for  his  commissions 
fifteen  per  cent,  of  the  $2,225,  and  that,  having  secured  to 
himself  this  amount  as  the  outcome  of  his  contract  with 
O'Neil,  he,  without  being  under  any  sort  of  promise  or  obli- 
gation so  to  do,  voluntarily  surrendered  fourteen-fifteenths 
of  it  to  the  person  from  whom  he  had  received  it.  This 
does  not  appear  to  be  the  true  character  of  the  transaction. 
It  appears  from  the  evidence,  that  Davis,  the  agent,  though 
first  applied   to  by  the    borrower,  acted  for  both  parties. 


Wis.  512;  Pai/ne  v.  Burnham,  62  N.  Y.  69;    Kelley  v.  Lewis,  4  W.    Va, 
456  ;  Norwood  v.  Morrow,  4  Dev.  &.  Bat.  442. 

XVII.  A  sheriff  or  constable  exacting  usury  from  an  execution 
debtor,  is  liable  for  the  penalty.  Dowell  v.  Vannoy,  3  Dev.  43  [see 
Wrightv.  McGibbon,  2  Dev.  &.  Bat.  474]  ;  Wright  v.  Elliott,  1  Stew.  {Ala.)  391 . 

XVIII.  A  guardian  is  individually  liable  for  usury  taken  on  invest- 
ments of  her  ward's  money.  Stone  v.  McConnell,  1  Duv.  54;  see  Beasley 
V.  Watson,  41  Ala.  234. 

XIX.  The  liability  of  an  executor  or  administrator  is  shown  in  the 
following  cases :  In  Heasleyv.  Dunn,  5  B.  Mon.  145,  an  administrator 
exacted  and  received  usury  on  a  note  payable  to  his  intestate. — Held^ 
that  he  was  personally  liable  to  the  payers  of  the  note,  in  an  action  of 
assumpsit  to  recover  the  usury,  notwithstanding  he  had  accounted  ta 
the  estate  for  such  usury.     Also  Proctor  v.  Terrill,  8  B.  Mon.  451. 

In  Heath  v.  Cook,  7  Allen  59,  an  executor  foreclosed  a  mortgage  of  his 
testator,  which,  without  his  knowledge,  was  usuriousi  The  mortgagors 
paid  off  the  mortgage  to  him,  and  he  accounted  therefor. — Held,  thnt 
an  action  for  the  penalty  for  taking  usury  could  not  be  maintained  by 
the  mortgagors  against  the  executor,  if  he  received  the  amount  inno- 
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Though  the  reservation  of  illegal  interest  is  directly  charged, 
by  way  of  defence,  in  the  answer,  and  both  executors  have 
been  sworn  and  examined  as  witnesses  in  the  case,  it  is  not 
denied  by  either  of  them,  nor  by  Davis,  who  was  also  a 
witness  in  the  case,  that  there  was  an  arrangement  or  under- 
standing prior  to  the  completion  of  the  negotiation  for  the 
money,  that  the  borrower  was  to  pay,  for  the  use  of  it,  a 
bonus  beyond  the  legal  interest.  Was  it  to  be  paid  to  Davis 
or  to  his  principal  ?  The  evidence  of  Davis  very  satisfac- 
torily settles  this  point.-  He  says:  "  This  fifteen  per  cent. 
was  for  getting  the  money;  Mr.  O'lsTeil  couldn't  get  the 
money  anywhere ;  he  would  give  it,  and  was  glad  to  get  it ; 
I  don't  think  that  was  pay  for  my  services  in  getting  tbe 
money ;  don't  think  I  would  charge  anybody  fifteen  per 
cent,  to  get  the  money."  The  repayment  so  promptly  of 
the  fourteen  per  cent,  to  the  executor,  in  connection  with 
the  evidence  of  Davis  just  quoted,  and  with  all  the  other 
facts  and  circumstances  of  the  case,  clearly  shows  that  the 
money  was  loaned  on  the  agreement  that  fifteen  per  cent, 
should  be  reserved  for  the  use  of  the  person  or  persons 
making  the  loan. 


cently.  See  Ossipee  v.  Gafnej/,  56  N.  H.  352,  to  the  same  effect.  Compare 
Massey  v.  Massey,  2  HiWs  Ch.  492  ;  Ellis  v.  Warms,  Mo.  752. 

In  Wells  V.  Chapman,  4  Sand.  Ch.  313,  13  Barb.  561,  trustees  having 
paid  usury,  were  deemed  capable  of  waiving  the  penalty  for  the  benefit 
of  the  estate. 

In  Steele  v.  Franklin,  5  N.  H.  376,  an  administratrix  took  up  an  usu- 
rious note  given  to  her  intestate,  by  taking  another  note  to  herself  for 
the  amount,  which  also  included  further  usury. — Held,  that  the  mere 
substitution  of  the  latter  note  was  no  defence  to  the  usury  of  the 
first  one,  and  that  she  must  also  deduct  from  her  own  note  the  penalty 
for  usury  in  that  state,  three  times  the  sum  which  she  herself  had 
exacted. 

In  McCoy  v.  Stranathan,  24  Ohio  St.  486,  W.  and  J.  were  the  executors 
and  legatees  of  S.,  and  as  such  exacted  usury  from  S.'s  debtor,  who  dis- 
charged his  obligation  by  a  new  note  to  W.,  which  was  taken  by  W.  on  ac- 
count of  his  legacy.  In  a  suit  thereon — Held,  that  the  debtor  could  not 
set  up  the  usury,  although  it  had  been  received  by  W.  as  executor. 

In  Ewing  v.  Griswold,  43  Vt.  400,  it  was  held  that  a  defendant  who  had 
paid  usury  to  an  executor  on  his  testator's  note,  could  set  off  such 
usury  in  an  action  by  the  executor  thereon. 

In  Norcum  v.  Lu7n,  33  Miss.  299,  a  sole  administrator  loaned  moneys 
of  the  estate  at  usurious  rates. — Held,  that  the  representatives  of  the 
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It  is,  however,  insisted  that  the  bonus,  if  any  there  was, 
was  to  be,  and  in  point  of  fact  was,  paid  to  the  executor 
who  was  engaged  in  making  the  loan,  and  his  receipt  of  it 
does  not  affect  the  security  in  the  hands  of  the  executors  of 
the  estate,  of  which  he  is  but  one.  In  other  words,  the 
contention  is,  that  the  executor  advanced  the  money  in  his 
official  or  representative  capacity,  and,  as  a  private  indi- 
vidual, for  his  own  personal  use  and  benefit,  received  part 
of  it  back,  and  therefore  there  can  be  no  usury  which  can 
aflect  the  estate  for  which  he  acted  in  making  the  loan,  but 
for  which  he  did  not  act  when  he  took  the  bonus.  I  have 
not  been  able  to  perceive  what,  in  legal  principle,  was  the 
difference  between  the  position  of  the  lender  when,  on  the 
27th  of  May,  he  gave  his  check  to  Davis,  and  that  which  he 
occupied  when  he  received  Davis's  check,  on  the  3d  of  June 
next  following.  Having  regard  to  what  is  shown  to  have 
been  the  arrangement  on  which  the  loan  was  made,  I  am 
not  aware  of  any  principle  of  law  or  equity  by  which  it  can  be 
held  that  the  lender  was,  on  the  day  he  advanced  the  money, 
acting  in  his  official  or  representative  capacity,  and  that, 
on  the  day  of  the  receipt  of  the  bonus,  he  was  but  a  private 


borrower  could  enjoin  a  sale  of  lands  under  a  deed  of  trust  to  secure 
such  loans,  and  could  deduct  therefrom  the  excess. 

In  Gordon  v.  West,  8  N.  H.  444,  a  testator  held  a  deed  of  lands  by 
way  of  security,  for  $4,000  loaned  to  J.  and  W.  They  agreed  to  give  the 
executor  $500  to  accept  the  full  amount  of  the  debt  and  interest,  and 
to  reconvey  the  lands  to  them. — Held,  on  exception  to  his  account,  that 
the  executor  was  entitled  to  retain  the  $500,  whether  it  be  deemed 
usury  or  a  bonus. 

In  Killen  v.  Sistrunk,  7  Ga.  283,  and  Beale  v.  Blake,  10  Ga.  449,  it  was 
held  that  the  legatees  of  an  estate  may  call  the  executors  to  an 
account  for  usury  received  by  them  from  investments  of  the  funds  of 
the  estate.     See  also  Watson  v.  McClanahan,  13  Ala.  57. 

If  usury  has  been  taken  by  a  decedent  in  his  life-time,  the  right  of 
recovery  is,  of  course,  against  his  estate  [Roberts  v.  Burton,  27  Vt.  396  ; 
Proctor  V.  Terrill,  8  B.  Mon.  451  ;  Little  v.  Riley,  43  N.  iZ^.  109  ;  Bracken- 
brough  v.  Spindle,  17  Gratt.  21  ;  Persons  v.  Hight,  4  Ga.  474  ;  Bosanquett  v. 
Dashwood,  Cas.  t.  Talb.  113)  ;  nor  will  such  right  be  lost  by  a  new  note 
given  to  his  representative.  Brent  v.  Tivebauqk,  12  B.  Mon.  87  ;  Smith  v. 
Broyles,  15  B.  Mon.  461  ;  Little  v.  White,  8  N.  H.  276. 

In  King  v.  Murray,  6  Ired.  62,  A.,  the  legal  owner  of  lands,  leased 
them  to  B.,  who  was  indebted  to  A.,  and  mignt  redeem  at  any  time  for 
$1,000,  B.  meanwhile  paying  a  rent  larger  than  the  interest  on  $1,000. 
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individual,  whose  receipt  of  the  stipulated  bonus  was  but  as 
the  act  of  a  stranger.  If  it  were  otherwise,  a  very  simple 
contrivance  would,  in  very  many  cases,  most  effectually 
enable  parties  to  evade  the  usury  laws.  Looking,  as  we  are 
required  to  do,  at  the  substance,  and  not  simply  at  the  form, 
of  the  transaction,  it  appears  to  be,  that  the  mortgagee  bor- 
rowed of  the  estate  of  Cleveland  a  certain  amount,  and 
agreed  to  pay,  for  the  use  of  it,  a  bonus  beyond  the  legal 
interest.  It  can  make  no  difference  that  the  lender,  in  the 
first  place,  paid  over  the. whole  amount  to  the  borrower,  and 
then  received  back,  by  another  name,  style,  title  or  descrip- 
tion, the  agreed  bonus.  This  is  not  the  case  of  an  agent 
who,  without  the  knowledge  or  consent  of  his  principal, 
secures  to  himself  a  bonus  for  effecting  a  loan.  In  the  case 
before  us,  the  lender  secured  the  illegal  interest  to  himself, 
and  to  say ,^ as  suggested,  that  it  was  but  a  commission  for 
making  the  loan,  and  not  usury,  does  not,  in  my  opinion, 
under  the  circumstances,  correctly  characterize  the  case. 

Nor  do  I  see  how  the  case  is  relieved  of  the  defence  of 
usury  by  the  fact  that  the  lender  was  but  one  of  the  two 
executors  of  the  estate  for  which  he  acted.  The  funds 
loaned  were  in  his  hands,  and  subject  to  his  individual 
check.  His  co-executor,  it  seems,  committed  to  him  the 
entire  busiaess  of  making  the  investment.  If  he  saw  fit  to 
reserve  to  himself,  either  on  his  own  private  account  or  in 
his  representative  character,  illegal  interest,  the  transaction 
is  tainted  with  usury,  and  the  executors  have  no  equitable 
claim  to  hold  the  security  free  of  such  taint.  They  must 
take  it  cum  onere.     Whether  the  executor  who  made  the 


In  ejectment  by  the  heirs  of  A.  to  recover  the  lands, — Held,  that  B, 
was  estopped,  as  against  them,  from  setting  up  usury  in  the  lease.  See 
People  V.  Howlett,  13  Hun  138  ;  Davis  v.  Canningham,  10  Ired.  156. 

For  the  rule  when  usury  has  been  paid  by  a  decedent,  and  the  proper 
remedies  thereon,  see  Rankin  v.  Rankin,  1  Gratt.  153  ;  Martinv.  Lindsay , 
1  Leigh  499  ;  Pagh  v.  Cameron,  11  W.  Va.  523  ;  Edwards  v.  Skirving,  1 
Brev.  548 ;  Scott  v.  Nesbit,  2  Bro.  C.  C.  641.  If  waived  by  a  decedent  it 
•cannot  afterwards  be  set  up  by  his  representatives.  Berrington  v.  Evans, 
Younge  276. — Rep. 
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loan  is  entitled  to  retain,  as  against  the  estate,  the  bonus  he 
received,  is  a  question  between  him  and  those  whom  he  rep- 
resents. 

The  defendants,  having  succeeded  in  proving  the  defence 
of  usury,  are  entitled  to  a  reversal  of  the  decree  below.  The 
complainants  are  entitled,  under  the  statute,  to  a  decree, 
without  interest  or  costs,  for  the  sum  advanced  ($2,225),  less 
the  fifteen  per  cent,  retained. 

Decree  unanimously  reversed. 


Jacob  Wilson  and  others,  appellants, 

V. 

Sarah  Bellows  and  others,  respondents. 

1.  A  deed  to  purchasers  under  a  judgment  and  sale  made  by  an  audi- 
tor in  attachment,  cannot  be  avoided  on  the  ground  of  false  claims  by 
creditors,  and  an  irregular,  fraudulent  and  inadequate  sale,  without 
making  the  creditors  and  auditor  parties. 

2.  This  defect,  in  not  joining  proper  parties,  is  good  ground  for 
demurrer,  where  it  appears  on  the  face  of  the  bill. 

3.  When  the  purchasers  are  not  charged  with  fraud,  relief  against 
them  will  only  be  granted  on  equitable  terms ;  such  as  oflfering  to 
refund  the  purchase-money.  They  will  not  be  compelled  to  look  ta 
others  who  are  not  parties  to  the  bill. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
3  Slew.  124. 

Mr.  B.  A.  Vail,  for  appellants. 

Mr.  S.  D.  Dillaye,  for  respondents. 

SCUDDER,  J. 

The  bill  of  complaint  in   this  cause   is    filed   by  Sarah 
Bellows,  widow,  Charies  W.  Bellows,  Harriet  L.  Bellows 
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and  Henrietta  Bellows,  children  of  George  F.  Bellows, 
deceased,  against  Jacob  Wilson  and  George  Graham,  who 
bought  certain  real  estate  of  the  complainants  at  a  sale 
made  by  George  W.  Thorne,  auditor,  under  judgment  in 
foreign  attachment,  in  the  circuit  court  of  Middlesex  county, 
at  the  suit  of  Benjamin  Collins  and  Sarah  J.  Kortright, 
administrators  with  the  will  annexed,  of  Nicholas  G.  Kort- 
right, deceased,  against  the  defendants. 
'  The  bill  charges  that  the  plaintiffs  in  attachment  were  not 
administrators  by  appointment  of  any  court  or  surrogate  in 
the  state  of  New  Jersey,  and  had  no  authority  to  bring  such 
action  :  that  the  debt  claimed  in  said  suit  was  not  due,  and 
owing  to  them;  that  the  proceedings  were  secretly  con- 
ducted, and  the  judgment  and  sale  were  a  surprise  to  the 
complainants;  that  three  tracts  of  land  were  sold,  in  gross, 
for  a  greal^ly  inadequate  price,  and  that  the  said  proceedings 
were  fraudulently  and  willfully  concealed  from  them  by  the 
plaintiffs  and  claimants  in  attachment ;  that  the  deeds  to  the 
defendants  Jacob  Wilson  and  George  Graham,  who  pur- 
chased under  said  proceedings,  are  recorded  in  the  clerk's 
office  of^thQ  county  of  Middlesex,  and  are  a  cloud  on  the 
title  of  the  land. 

They  pray  that  the  exact  situation  of  the  claims  made  by 
the  administrators  of  the  estate  of  Nicholas  G.  Kortright, 
deceased,  and  of  Nathan  V.  Compton,  an  applying  creditor 
in  attachment,  may  be  shown;  that  the  proceedings  in  attach- 
ment may  be  set  aside  and  declared  void ;  that  the  deeds 
given  by  the  auditor  in  attachment  may  be  declared  to  be 
void,  and  the  defendants  enjoined  from  selling  or  encumber- 
in  sr  said  lands. 

To  this  bill  of  complaint  the  defendants  filed  a  general 
demurrer,  which  was  overruled,  with  costs.  From  this 
decree  the  appeal  is  taken. 

The  decree  is  founded  on  the  facts  set  forth  in  the  bill  of 
complaint,  which  are  taken  to  be  true  on  the  demurrer. 
There  is  strong  ground  for  equitable  relief  presented  in  the 
bill,  if  the  facts  be  tcue  as  there  stated,  but  the  difficulty  is 
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presented  in  determining  those  facts  by  the  absence  of  par- 
ties whose  names  appear  on  the  face  of  the  bilL 

The  only  defendants  are  the  purchasers  at  the  auditor's 
sale  of  lands,  while  the  administrators  of  Nicholas  G.  Kort- 
right,  deceased,  whose  authority  to  bring  the  suit  is  disputed, 
and  Nathan  V.  Compton,  the  applying  creditor  in  attachment, 
both  of  whose  claims  of  debt  are  denied,  and  whose  judg- 
ment is  declared  to  be  void ;  and  the  auditor,  who  is  charged 
with  an  irregular  and  fraudulent  sale — are  not  made  defend- 
ants in  the  action.  The  judgment  and  sale  cannot  be 
avoided  unless  they  are  made  parties,  and  the  purchasers  at 
the  sale,  who  alone  are  charged  in  the  suit,  are  entitled  to 
the  answer  of  these  other  parties  in  defence  of  their  title. 

All  persons  interested  in  the  subject-matter  of  a  suit,  and 
who  are  necessary  to  the  protection  of  other  parties  therein, 
must  be  made  parties,  for  the  decree  should  be  conclusive 
upon  all  persons  interested,  and  to  make  it  so  all  such  should 
be  brought  in  to  answer.  Hicks  v.  Campbell,  4  C.  E.  Gr. 
183;  Pence  n.  Pence,  2  Peas.  257;  Keeler  v.  Keeler,  S  Stock. 
458.  In  the  cases  cited  by  the  complainants'  counsel,  on  the 
merits  of  the  bill,  it  will  be  found  that  this  rule  has  been 
observed.  Usually  the  purchaser  at  sheriff's  sale  has  been 
the  plaintiff  in  execution,  and  has  been  joined  with  the 
sheriff,  if  a  charge  is  made  against  him  of  fraud  in  the  sale. 
This  was  done  in  Tiernan  v.  Wilson,  6  Johns.  Ch.  410,  where 
the  plaintiff  in  the  judgment,  the  sheriff*,  and  the  purchaser 
were  all  joined,  and  the  sheriff"  was  decreed  to  pay  costs  for 
his  very  gross  negligence  and  abuse  of  trust  in  making  the 
sale  of  the  complainant's  property ;  while  in  Johnson  v.  Gar- 
rett, 1  C.  E.  Gr.  31,  v/here  there  was  no  actual  fraud  in  the 
auditor  or  purchaser,  neither  was  condemned  in  costs. 

There  can  be  no  question  that  this  defect  in  joining 
proper  parties  can  be  taken  advantage  of  by  demurrer, 
where  it  appears  on  the  face  of  the  bill,  as  it  does  in  this 
<;ase.  1  Dan.  Ch.  Pr.  334 ;  Storij's  Eq.  PI.  §  541 ;  Melick  v. 
Melick,  2  C  E.  Gr.  156. 

There  is  another  nraterial  defect  in  the  bill.  It  is  not 
charged  that  the  defendants  who  purchased  at  the  sale  of 
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the  auditor  in  attachment,  were  guilty  of  any  fraud,  or  had 
any  knowledge  of  a  false  claim  made  by  the  plaintiffs  in 
attachment,  or  any  irregularity  in  their  proceedings.  For 
aught  that  appears,  they  were  bona  fide  purchasers.  If  so, 
the  complainants,  whatever  equity  they  may  have  against 
other  parties,  can  only  ask  that  the  sale  to  those  purchasers 
be  set  aside  and  their  deeds  avoided,  when  they  offer  to 
refund  the  money  that  has  been  paid  for  the  property. 
They  cannot  be  compelled  to  look  to  others,  who  are 
strangers  to  them  and  are  not  made  parties  to  the  suit,  for 
repayment  of  the  purchase-money. 

In  Tiernan  v,  Wilson  and  Johnson  v.  Garret^  all  parties 
interested  were  brought  in,  and  a  tender  of  the  sum  paid 
for  the  property  was  made.  Relief  in  such  cases  will  only 
be  given  on  equitable  terms. 

As  the  bill  now  stands,  a  court  of  equity  can  make  no 
decree,  nor  give  the  complainants  any  relief.  The  decree 
should  be  reversed,  with  costs,  and  the  cause  remitted,  so 
that  amendments  may  be  made  in  the  bill  to  present  prop- 
erly the  case  of  the  complainants. 

For  reversal — Beasley,  C.  J.,  Depue,  Dixon,  Reed,  Scud 
DER,  Van  Syckel,  Woodhull,  Dodd,  Green — 9. 

For  affirmance — Knapp — 1. 


George  H.  Gale  and  others,  executors,  appellants, 

V. 

DeWitt  C.  Morris  and  others,  respondents. 

A  mortgagor  intended  to  give,  and  the  mortgagee  expected  to 
receive,  a  mortgage  in  fee ,  but,  for  want  of  words  of  inheritance,  the 
mortgage,  as  executed,  conveyed  only  an  estate  for  life.  A  second 
mortgagee  had  such  actual  notice  of  the  first  mortgage  as  induced  the 
belief  that  it  was  a  mortgage  of  the  fee,  and,  so  believing,  took  the 
second  mortgage.  Held.,  that,  as  against  the  second  mortgagee,  the 
first  mortgage  should  be  regarded  as  a  mortgage  of  the  fee. 
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On  appeal  from  a  decree  of  the  vice-chancellor,  reported 

in  2  Stew.  222. 

Mr.  Bentley  and  Mr.  Williamson^  for  appellants. 
Mr.  Alivard,  for  respondent. 

Dixon,  J. 

On  May  20th,  1873,  D.  W.  C.  Morris  executed  to  the 
complainants  a  mortgage  upon  lands  in  Hudson  county,  to 
secure  payment  of  $12,000.  The  instrument  was  prepared 
by  a  member  of  the  New  York  bar,  who  erased  the  printed 
word  "  heirs,"  in  the  granting  and  habendam  clauses  of  the 
mortgage,  and,  as  the  mortgagees  were  described  as  execu- 
tors, substituted  for  it  the  word  "  successors,"  thus  causing 
it  to  convey,  by  its  terms,  only  a  life-estate.  On  the  day  of 
its  execution,  the  mortgage  was  entered  upon  the  records 
of  Hudson  county,  but  whether  registered  or  recorded  in 
full,  does  not  appear.  On  December  27th,  1875,  Morris 
mortgaged  the  same  lands,  in  fee,  to  Hannah  Bellamy  (now 
Mrs.  Briggs),  to  secure  $4,000.  Afterwards  the  complain- 
ants filed  their  bill  in  chancery,  against  Morris  and  Mrs. 
Briggs,  to  have  their  mortgage  established  as  a  mortgage 
of  the  fee,  and  to  have  a  sale  of  the  premises  for  its  satis- 
faction, and  charged  that  Mrs.  Briggs  took  her  mortgage 
with  full  knowledge  of  the  complainants'  mortgage,  and  of 
the  agreement  that  it  was  to  convey  a  fee,  and  with  the 
belief  and  understanding  that  the  premises  were  mortgaged 
in  fee  to  them;  and  they  insisted  that  her  mortgage  was 
second  to  theirs  upon  the  fee  of  the  land. 

The  bill  calls  for  the  answer  of  the  defendants,  under 
oath.  Mrs.  Briggs  answers,  in  very  general  and  very 
meager  terms,  "that  she  has  no  knowledge  or  information 
of  any  of  the  matters  in  said  bill  charged,  nor  any  belief 
thereof,  except  such  as  she  may  hereafter  set  up ;  and  she 
denies  that  she  took  [her  mortgage]  with  the  knowledge 
that  any  other  estate  than  that  stated  in  the  record  of  the 
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mortgage  to  the  complainants  was  intended  to  have  been 
vested  in  the  complainants  by  said  mortgage  to  them,  or 
that  the  same  was  intended  to  have  been  upon  the  fee  of 
the  lands." 

All  parties  concede  that  the  complainants'  mortgage  was 
intended  to  cover  the  fee,  and  that  its  reformation  to  that 
■end  is  entirely  proper  as  between  the  parties  to  it.  The 
only  question  raised  is  as  to  the  propriety  of  such  an  altera- 
tion against  Mrs.  Briggs.  On  this  point  the  vice-chancellor 
found  in  favor  of  the  complainants,  and  from  that  decision 
Mrs.  Briggs  appeals. 

The  substantial  ground  of  contention  is  the  character  and 
effect  of  the  notice  which  the  second  mortgagee  had  of  the 
first  encumbrance. 

W.  L.  M.,  the  draughtsman  of  both  mortgages,  and  the 
counsel  of  Mrs.  Briggs  at  the  time,  being  called  as  a  witness 
for  the  complainants,  in  April,  1877,  stated  that  at  the  time 
he  drew  the  complainants'  mortgage  he  considered  it 
embraced  the  fee,  and  only  latterly  discovered  what  he  styles 
*'the  very  singular  adjudication  in  New  Jersey"  ruling 
otherwise.  Evidently  this  novel  view  of  the  law  dawned 
upon  him  after  the  second  mortgage  was  made.  He  further 
alleged  that  it  was  proposed  and  assented  to  by  D.  W.  C. 
Morris  that  a  second  mortgage  should  be  executed  by  him 
to  Mrs.  Bellamy  on  certain  property  on  which  it  was  stated 
there  was  a  pre-existing  mortgage  of  $12,000 ;  that  in  a  con- 
versation he  had  with  Mrs.  B.,  she  expressed  the  desire  that 
such  a  mortgage  should  be  drawn ;  that  he  stated  to  her  at 
that  time  what  he  considered  the  value  of  the  property 
($30,000  to  $40,000),  the  amount  of  the  mortgage  to  the  com- 
plainants ($12,000),  and  that  her  mortgage  would  be  a  second 
mortgage,  and  he  says  that  he  unquestionably  mentioned  to 
her  what  the  previous  encumbrance  was,  but  he  did  not 
state  to  Mrs.  B.,  at  the  time  of  giving  her  the  mortgage,  that 
the  complainants'  mortgage  was  any  greater  than  it  appears 
on  its  face. 
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The  complainants'  mortgage  was  not  at  hand  in  any  of 
these  interviews,  and  clearly  such  information  as  the  witness 
gave  Mrs.  B.  concerning  it,  was  based  on  his  understanding 
at  the  time,  and  it  cannot,  therefore,  be  presumed  to  have 
been  likely  to  lead  her  to  the  belief  that  it  covered  only  a 
life-estate,  or  any  estate  less  than  a  fee-simple. 

Mrs.  Briggs  was  sworn  before  a  master  as  a  witness  in 
her  own  behalf,  and  was  asked  by  her  counsel  about  certain 
matters  which  transpired  when  Mr.  Morris  gave  her  the 
$4,000  mortgage.  On  cross-examination,  the  complainants' 
counsel  asked  her  whether,  when  she  took  the  'nortgage,W. 
L.  M.  told  her  that  Mr.  Gale  had  a  mortgage  on  the  property, 
and  whether  she  then  knew  that  she  was  taking  a  second 
mortgage,  and  whether  W.  L.  M.  did  not  then  tell  her  that 
her  mortgage  would  be  subsequent  to  Mr.  Gale's  mortgage 
for  112,000.  These  questions  were  objected  to  by  the  coun- 
sel of  Mrs.  B.  as  not  cross-examination,  and,  though  pressed, 
she,  by  the  advice  of  her  counsel,  declined  to  answer  them. 
The  objection  was  ill-founded.  The  complainants  were 
entitled  to  inquire  from  Mrs.  B.  all  that  had  transpired, 
material  to  the  issue  and  in  her  presence,  at  the  interview 
of  which  she  had,  on  examinations-in-chief,  detailed  some 
particulars.  Her  refusal  to  respond  strengthens  into  con- 
viction the  suspicion  w^hich  the  formal  answer  to  the  bill 
engenders,  that  concealment  was  more  to  her  interest  than 
discovery,  and  justifies  the  strongest  inferences  against  her, 
touching  the  subject  of  investigation.  The  pleadings  and 
the  proof  satisfy  the  court  that  when  Mrs.  B.  took  her  mort- 
gage she  knew  of  the  complainants'  mortgage,  and  believed 
it  to  be  as  comprehensive  as  her  own ;  she  understood  it  to 
embrace  the  fee-simple. 

But  this  defendant  further  insists  that  conceding  her  notice 
to  have  been  as  broad  as  we  think  it  was,  yet  such  notice 
establishes  against  her  only  those  facts  which  she  would 
have  ascertained  by  reasonable  inquiry  consequent  upon  the 
notice,  that  such  inquiry  would  have  led  to  only  an  examina- 
tion of  the  complainants'  mortgage,  and  that  examination 
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would  have  shown  that  their  lien  covered  no  more  than  a 
life-estate. 

To  this  contention  two  replies  may  be  urged.  First,  if 
the  rule  be  that  notice,  which  puts  one  on  inquiry,  charges 
him  with  knowledge  of  only  such  facts  as  reasonable  inves- 
tigation will  disclose,  yet  it  might  well  have  happened  in 
this  case  that  due  investigation  would  have  brought  to  light 
the  fact  of  a  mistake  in  the  complainants'  mortgage.  The 
word  "  successors "  following  the  description  of  the  com- 
plainants, as  executors,  'would  of  itself,  probably,  to  the 
common  mind,  and  perhaps  to  the  legal  mind,  suggest  the 
idea  that  the  mortgagor  intended  to  encumber  more  than 
an  estate  for  life.  The  probability  of  this  suggestion  would 
be  heightened  if  the  mind  started  with  the  impression 
(which  we  think  was  conveyed  to  this  defendant)  not  merely 
that  there  was  a  mortgage,  but  that  there  was  a  mortgage 
of  the  whole  estate.  If  this  idea  had  been  in  fact  suggested, 
it  would  have  been  the  duty  of  the  inquirer  to  pursue  it, 
and  that,  in  the  present  case,  would  inevitably  have  led  to  a 
knowledge  of  the  truth.  Either  the  complainants,  or  the 
mortgagor,  or  her  own  counsel,  would  have  informed  Mrs. 
Briggs,  for  the  asking,  that  the  mortgage  was  intended  to 
encumber  the  fee. 

But,  seconxlly,  I  think  the  rule,  as  applicable  to  the  facts 
now  before  us,  is  not  correctly  stated  in  this  contention  of 
the  defendant.  The  rule,  so  stated,  has  reference  to  those 
facts  which  lie  outside  of  the  notice  itself,  but  which  would 
be  learned  by  su.ch  inquiry  as  a  prudent  man  would  make  in 
consequence  of  the  notice.  If  the  party  notified  make  rea- 
sonable investigation,  he  obtains  actual  knowledge  of  these 
facts ;  if  he  choose  not  to  make  it,  he  is  charged  construct- 
ively with  knowledge  of  them.  The  rule  merely  prohibits 
him  from  taking  advantage  of  his  own  imprudence  to  the 
detriment  of  another.  But  as  to  the  matters  that  lie  within 
the  notice,  the  principle  assumes  another  form.  It  charges 
the  party  with  knowledge  of  those  matters,  so  far  as  reason- 
able inquiry  has  not  dissipated  their  credibility.  If  he  is 
19 


290         COURT  OF  ERRORS  AND  APPEALS.     [30  Eq. 

Gale  V.  Morris. 

unwilling  to  act  upon  the  facts  as  the  notice  presents  them, 
then  the  law  demands  that  he  shall  make  proper  examina- 
tion, and  upon  the  result  of  that  examination  he  may  safely 
stand.  Williamson  y.  Brown,  16  N.  Y.  354.  Butif  he  prefer 
not  to  examine,  it  must  be  because  he  is  satisfied  to  act  as  if 
the  matters  disclosed  in  the  notice  were  true,  and  he  cannot 
afterwards  complain  if  his  rights  are  made  to  rest  upon 
them  so  far  as  they  are  true.  The  information  given  by  the 
notice  is  equivalent  to  that  obtained  by  inquiry.  Nor,  to 
one  relying  upon  the  notice  alone,  is  it  of  any  consequence 
that  the  rights  indicated  by  it  are  mentioned  as  legal  rights, 
when,  in  fact,  they  are  equitable  merely.  As  a  guide  for 
examination  in  pursuance  of  the  notice,  such  a  circumstance 
may  be  material ;  for  the  party,  being  informed  only  of  a 
legal  title,  may  fairly  rest  when  he  has  ascertained  the  extent 
of  that  title,  no  other  claims  being  suggested.  As,  for  exam- 
ple, in  this  case,  if  Mrs.  Briggs,  having  notice  broad  enough 
to  cover  a  mortgage  in  fee,  had  obtained  inspection  of  the 
mortgage  or  its  record,  and  had  thereupon  reasonably  con- 
cluded that  it  encumbered  only  an  estate  for  life,  it  would  be 
impossible  to  say  that  she  had  not  used  due  diligence  in 
research,  and  would  not  be,  in  conscience  as  in  law,  justified 
in  resisting  the  claim  of  the  complainants  to  extend  their 
mortgage  beyond  its  terms.  But  as  she  took  her  mortgage 
under  the  belief  that  the  complainants  were  entitled  to  a  prior 
lien  upon  the  fee,  and  as  the  complainants  were,  in  fact,  so 
entitled,  it  is  manifestly  against  conscience  for  her  to  seek 
to  abridge  their  rights  so  as  to  enlarge  her  own,  merely 
because  she  believed  their  title  was  both  legal  and  equitable, 
and  it  turns  out  to  have  been  equitable  only.  In  such  cases 
the  equitable  title  is  the  substance,  the  legal  title  is  but  the 
form ;  and  it  has  long  been  settled  that,  as  against  those 
having  notice  of  the  substance,  courts  of  equity  will  main- 
tain that,  regardless  of  the  form.  Finch  v.  Earl  of  Win- 
chester, 1  P.  Wms.  277;  Le  Neve  v.  Le  Neve,  1  Lead.  Cas. 
in  Eq.  *35 ;   Grofton  v.  Ormsby,  2  Sch.  ^^  Lef.  583 ;  Rutgers 
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V.  Kingsland,  3  JTal.  Ch.  658;    Wetter  v.  Bolason,  2  C.  E. 
Gr.  13. 
The  decree  of  the  chancellor  should  be  affirmed. 

Decree  unanimously  affirmed. 


Hugh  J.  Jewett,  receiver  of  the  Erie  Railway  Company, 

appellant, 

SiGMUND  Dringer  and  Henry  Bowman,  respondents. 

1.  If  a  party  having  charge  of  the  property  of  others,  so  confounds 
it  with  his  o<\rn  that  the  line  of  distinction  cannot  be  traced,  all  the 
inconvenience  of  the  confusion  is  thrown  upon  the  party  who  pro- 
duced it,  and  it  is  for  him  to  distinguish  his  own  property  or  lose  it. 

2.  A  junk  dealer,  by  fraudulent  collusion  with  the  employes  of  a 
railroad  corporation,  obtained  large  quantities  of  old  iron  &c.  at  much 
less  than  the  actual  weight  or  value.  On  delivery  it  was  thrown  indis- 
criminately on  other  heaps  of  old  iron  &c.  belonging  to  him,  so  as  to 
be  indistinguishable.— ^e/rf,  that  he  must  forfeit  the  whole  mass  to  the 
company. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Jewett  v.  Drmger^  2  SteiD.  1Q9. 


Note.— To  work  a  forfeiture  of  the  whole  mass,  where  one  has  con- 
fused his  own  goods  with  those  of  other  persons,  two  things  are 
requisite,  (1)  that  the  confusion  be  made  fraudulently,  and  (2)  that 
after  such  confusion  the  articles  be  incapable  of  identification  or  appor- 
tionment. 

I.  No  forfeiture  is  caused  by  an  involuntary  mixture  or  accession. 

If  A.  turn  his  sheep  among  B.'s,  A.'s  creditors  cannot  levy  on  B.'s  part 
of  the  whole  flock  {Kingsbury  v.  Pond,  3  N.  IT.  513  ;  see  Wildey  v.  Cox,  25 
3Iich.  116);  nor,  by  cattle  being  confounded  and  driven  away  with  others 
on  the  highway  (  Young  y.  Vaugh,  1  Houst.  331 ;  Brooks  v.  Olmsiead,  17  Pa. 
St.  24  ;  Brownell  v.  Flagler,  5  Hill  282  ;  Van  Valkenburgh  v.  Thayer,  57  Barb. 
196;  Wellington  v.  Wentworth,  8  Mete.  [Mass.)  548  ;  Brown  v.  Boycc,  68  III. 
294).  Where  cattle  trespassing  mingled  with  those  of  the  plaintiff, 
and    communicated   to    them    a   dangerous    disease,— He^rf,    admissi- 
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Mr.  R.  Wayne  Parker  and  Mr.  Cortlandt  Parker^  for  appel- 
lant. 

Mr.  T.  N.  Mc  Carter  and  Mr.  S.  Tuftle,  for  respondents. 

DODD,  J. 

Hugli  J.  Jewett,  the  complainant  in  this  suit,  was 
appointed,  in  May,  1875,  receiver  of  the  Erie  Railway  Com- 
pany, and  as  such  receiver  filed  his  bill  of  complaint,  in 
April,  1876,  against  the  defendants,  Sigmund  Dringer  and 
Henry  Bowman.  Dringer  was  a  junk  dealer  in  the  city  of 
Patersou,  and  began,  in  April,  1873,  to  buy,  of  the  company, 
old  iron  or  waste  material,  and  continued  so  to  do  to  within 
a  few  days  before  the  filing  of  the  bill.  The  defendant, 
Bowman,  was  the  company's  purchasing  agent,  and  had  also 
the  further  duty  of  making  sales  of  the  waste  materials,  of 
which  large  quantities  were  constantly  being  accumulated  at 
the  company's  shops  in  Jersey  City,  Susquehanna,  Elmira 
and  elsewhere.     The  bill  charged  both  defendants  with  fraud 


ble  as  affecting  the  damages  [Anderson  v.  Buckton,  1  Str.  192;  Barnum 
V.  Van  Dusen,  16  Conn.  200;  see  Jeffrey  v.  Bigelow^  13  Wend.  518; 
Ck)oke  V.  Waring,  2  H.  &  C.  332;  Mullett  v.  Mason,  L.  R.  (1  C.  P.) 
559).  Pelts  piled  by  a  debtor  on  those  of  another,  will  not  ren- 
der the  latter's  pelts  liable  to  the  former's  creditors  [Gillman  v.  Hill,  36 
N.  H.  311) ;  or,  pork  and  lard  so  commingled  {Huff  v.  Earl,  3  Ind. 
306 ;  see  Buckley  v.  Gross,  Z  B.  &  S.  566) ;  or,  grain  {tStarr  v.  Winegar,  3 
Hun  491  ;  Low  v.  3Iartin,  18  ///.  286  ;  A'^owlen  v.  Colt,  6  Hill  461  ;  Sey- 
mour V.  Wyckoff,  10  N.  Y.  213  ;  Lewis  v.  Whittemore,  5  N.  H.  366 ;  Wilson 
V.  Nason,  4  Bosw.  155  ;  Samson  v.  Hose,  65  N.  Z".  411 ;  Kauffmann  v.  Schil- 
linger,  58  Mo.  218 ;  Rahilly  v.  Wilson,  3  Dill.  420 ;  Sims  v.  Glazener,  14  Ala. 
695  ;  Inglebriqht  v.  Hammond,  19  Ohio  337  ;  Morgan  v.  Gregg,  A&  Bar6. 183; 
Pierce  v.  C Kcefe,  11  Wis.  180  ;  Adams  v.  Meyers,  1  Sawy.  306  ;  6  Am.  Law 
Rev.  450 ;  Thompson  v.  Conover.  1  Vr.  329,  3  Vr.  466  ;  South  Australian 
Ins.  Co.  V.  Randall.  L.  R.  (3  P.'C.)  101  :  Johnston  v.  Brown,  37  Iowa  200); 
or,  oil  in  tanks  (  Wilkinson  v.  Steioart,  85  Pa.  St.  255) ;  or,  hay  [Stock  v.  Stock, 
Poph.  38;  Robinson  v.  Holt,  39  i\^.  H.  563);  or,  earth  taken  from  the 
plaintiff  s  land  [Riley  v.  Boston  Water  Power  Co.,  11  Cush.  11  ;  see  Mather 
V.  Trinity  Church,  3  Serg.  &  R.  509  ;  M^izzey  v.  Davis,  54  Me.  361  ;  Connec- 
ticut R.  R.  V.  Holton,  32  Vt.  43  ;  Northam  v.  Bowden,  11  Exch.  70  ;  Higgon 
V.  Mortimer,  6  Car.  £&  P.  616) ;  or,  if  the  confusion  be  caused  by  the  action 
of  a  freshet  [Moore  v.  Erie  Railway  Co.,  7  Lans.  42;  Sheldon  v.  Sherman, 
42  Barb.  368,  42  iV^.  F.  484  ;  see  Gentry  v.  Madden,  3  ^r^-.  127  ;  Washburn 
V.  Gilman,  64  il/e.  163  ;  Rogers  v.  Jwcfe/,  5  Fi!.  223 ;  i^os^er  v.  Juniata  Bridge 
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Til  these  purchases  of  Dringer,  alleging  in  particular  one 
transaction  in  which  seventeen  hundred  tons  of  old  car- 
wheels  were  obtained  for  nineteen  dollars  per  ton  instead  of 
twenty-two  dollars  per  ton,  and  further  alleging  in  general 
that  large  amounts  of  material  had  been  delivered  to  Drin- 
ger fraudulently,  by  the  connivance  of  Bowman,  of  which  no 
account  had  been  rendered  to  the  company,  and  for  which 
nothing  had  been  paid.  Discovery  and  account  were  prayed 
for  from  both  defendants ;  also  a  writ  of  ne  exeat  against 
Bowman  and  an  injunction  against  Dringer  restraining  him 
from  disposing  of  such  material.  Both  writs  were  issued 
on  the  filing  of  the  bill  and  affidavits.  The  answer  of  Drin- 
ger was  filed  April  25th,  1876. 

On  the  4th  of  May,  1876,  a  petition  was  filed  by  the 
receiver,  setting  forth  that  discoveries  of  additional  fraudu- 
lent transacstions  had  been  made  since  the  filing  of  the  bill, 
specifying  the  same,  and  praying  that  a  receiver  might  be 
appointed  to  take  possession  of  the  material  in  Dringer's 
yards,  and,  on  the  24th  of  the  same  month,  E.  K  Miller  was 


■Co.,  16  Pa.  iSi.  393) ;  or,  by  a  tempest  {Spence  v.  Union  Ins.  Co.,  L.  B.  (3  C. 
P.)  427;  see  Barker  v.  Bates,  13  Pick.  255;  Whitwell  v.  Wells,  24  Pick. 
25;  Proctor  v.  Adams,  113  Mass.  376  ;  Rogers  v.  Gilinger,  30  Pa.  St.  185  ; 
Jones  V.  Moore,  4  Y.  &  C.  351,  356  ;  but  see,  also,  Buckout  v.  Swift,  27  Cal. 
433  ;  Waterman  v.  Button,  6  Wis.  265,  276) ;  or,  by  the  effect  of  a  fire 
{Biicklei/  V.  Gross,  2,  B.  &  S.  566  ;  see  Pope  v.  Garrard,  39  Ga.  471 ;  Curry 
V.  Schmidt,  54  3Io.  515) ;  or,  by  any  natural  cause  {State  v.  Burt,  64  iV.  C. 
619;  see  Salisbury  v.  Herchenroder,  106  Mass.  458;  Lehigh  Bridge  Co.  v. 
Lehigh  Coal  Co.,  4  Rawle  9;  Broom''s  Max.  171). 

In  Hill  V.  Robison,  3  Jones  [N.  C.)  501,  ten  sacks  of  salt  were  bought 
and  paid  for  by  B.  with  the  funds  of  A.,  and  at  the  same  time  B. 
bought  and  paid  for  five  sacks  with  his  own  funds ;  all  the  sacks  were 
delivered  to  him  unmarked,  and,  without  separating  any  of  them,  B. 
delivered  all  of  them  to  C,  his  creditor,  with  instructions  to  deliver 
ten  of  them  to  A.  C.  converted  them  all  to  his  own  use. — Held,  that 
A.  could  not  maintain  trover  against  C,  because  he  could  show  title  to 
-no  specific  property. 

In  D'Eyncourt  v.  Gregory,  L.  R.  (3  Eq.)  382,  certain  tapestries  bought 
by  a  testator,  but  hung,  after  his  death,  by  the  tenant  in  tail,  were 
held  not  to  have  become  annexed  to  the  realty,  but  to  belong  to  the 
■executor. 

In  Sharp  v.  United  States,  12  Ct.  of  CI.  638,  large  quantities  of  cotton 
belonging  to  different  owners,  had  been  captured  by  the  fedei'al  army ; 
■j^art  of  it  was  destroyed, 'part  used,  and  all  marks  to  identify  the 
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appointed  such  receiver.  Upon  arguments  afterwards  had 
before  the  chancellor  on  the  several  answers  of  Bowman 
and  Dringer,  the  writ  of  ne  exeat  was  discharged,  and  the 
motion  on  behalf  of  Dringer  to  have  the  injunction  and 
receivership  set  aside,  was  denied.  Afterwards,  and  before 
the  taking  of  the  evidence,  the  bill  of  complaint  was 
amended,  and  new  answers  were  tiled  by  the  defendants. 

The  matters  of  fact  asserted  by  the  complainant,  and  to 
which  the  evidence  was  directed,  are  included  in  the  general 
statement  that  the  defendant,  Dringer,  obtained  from  the 
employes  of  the  company,  under  the  pretence  of  purchases, 
large  quantities  of  waste  material  far  beyond  the  amounts 
actually  purchased,  and  also  that,  under  the  pretence  of  pur- 
chasing one  class  of  material,  he  possessed  himself  of 
another  class,  superior  in  quality  and  value  to  that  accounted 
for,  thus  defrauding  the  company  both  in  the  weights  and 
the  character  of  the  material  obtained ;  and  that  Bowman^ 
during  the  time  he  was  purchasing  agent,  was  the  principal 
one  of  the  company's  employes  responsible  for  the  fraud. 


remainder  lost. — Held,  that  each  owner  was  entitled  to  his  proportion 
of  the  remainder. 

An  owner  of  trees  does  not  lose  his  property  by  a  trespasser  convert- 
ing them  into  timber  ( Mo.  20 ;  Pierrepont  v.  Barnard,  5  Barb.  364 ;  Final 
V.  Backus,  18  Mich.  218);  or,  into  rails  and  posts  {Snyder  v.  Vaux,  2 
Rawle  423  ;  Millar  v.  Humphries,  2  A.  K.  Marsh.  446);  or,  into  railroad 
ties  {Smith  V.  Gouder,  22  Ga.  353;  Lake  Shore  R.  R.  v.  Hulchins,  Sup.  Ct. 
Ohio,  Dec.  1877j  6  Cent.  L.  J.  436);  or,  into  staves  {Heard  v.  James^  49 
ilf/6'5.  236);  or,  into  fire-wood  {Halleck  v.  Mixer,  16  Cal.  574;  Moody  \. 
Whitney,  34  Me.  563  ;  Breaker  v.  Fleming,  51  Pa.  St.  102);  or,  into  shingles 
{Betts  V.  Lee,  5  Johns.  348  ;  Chandler  v.  Edson,  9  Johns.  362  ;  Rice  v.  Hol- 
lenbeck,  19  Barb.  664;  see  Rockwell  v.  Saunders,  19  Barb.  473;  Bennett  v. 
Thompson,  13  Led.  146);  or,  into  a.  flat-boat  {Burrisv,  Johnson,  1  J.  J. 
Marsh.  196;  but  see  Potter  v.  Mardre,  74  N.  C.  36);  or,  saw-logs  into 
boards  {Brown  v.  Sa.v,  7  Cow.  95 ;  Baker  v.  Wheeler,  8  Wend.  505  ;  Davis 
V.  Easley,  13  III.  192 ;  see  Pierce  v.  Schenck,  3  Hill  28  ;  Gregory  v.  Stryker, 
2  Denio  628);  or,  a  raft  of  logs  into  fire-wood  {Eastman  v.  Harris,  4  La. 
An.  193);  or,  wood  into  coal  (Riddle  v.  Driver,  12  Ala.  590;  Curtis  v. 
Groat,  6  Johns.  169);  or,  corn  into  whisky  {SUskiryv.  McGoon,  3  iV.  F. 
379,  4  Denio  332);  or,  hides  into  leather  {Hyde  v.  Cookson,2\  Barb.  592; 
see  Salmon  v.  Horwitz.  2  Am.  Lata  Reg.  640);  or,  hides  deposited  in  vats 
{Bond  v.  Ward,  7  Mass.  123  ;  see  Brakely  v.  Tattle,  3  W.  Vii.  86);  or,  leather 
converted  into  saddles  {Dunnv.Oneaf,  1  Sneed  106 ;  in  this  case,  how- 
ever, there  was  a  bailment ;  see  Arnott  v.  K.  P.  R.  R.,  19  Kan.  95).    Oil 
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The  material  in  question  consisted  of  old  iron,  brass,  cop- 
per, lead,  zinc  and  white  metal.  Of  some  of  these  there 
were  several  varieties,  differing  in  solidity  and  value ;  such 
as  car-wheels,  axles,  tires,  grate-bars,  castings,  machinery, 
boiler-scrap,  tanks,  ash-pans,  etc.  A  large  part  of  what  was 
obtained  by  Dringer  was  denominated  lorot  scrap,  which  is 
also  classified  under  several  heads  in  quality  and  value. 
The  material  said  to  have  been  fraudulently  obtained  by 
Dringer  came  alniQst  entirely  from  the  company's  shops  at 
Susquehanna,  though  material  purchased  by  him  was  sent 
also  from  the  shops  at  Jersey  City,  Elmira  and  Port  Jervis. 
The  goods  were  sent  in  the  company's  cars,  loaded  and 
weighed  at  the  shops  by  the  company's  employes.  The  cars 
are  open  boxes  of  nearly  uniform  size.  At  Susquehanna 
the  employe  who  marked  in  the  yard  the  weight  of  the  car 
before  and  after  being  loaded,  took  his  memorandum  thereof 
to  the  store-room  and  entered  the  weights  in  the  blotter,  from 
which  another  employe  made  up  the  shop-book.  Bills  of 
the  same  as  vouchers  were  then  made  and  sent  to  the  par- 


taken from  wells  is  not  lost  to  the  land-owner  by  a  trespasser  merely- 
carrying  it  away  in  his  own  barrels  [Hail  v.  Eeed^  15  B.  Mon.  479). 

A  trespasser,  by  building  a  house  on  lands  of  another,  loses  the  liouse 
[Ewell  on  Fixt.  bl ,  et  seq.;  Waterm.  on  Tresp.  §  681  ;  also,  Bonney  v.  Foss,  62 
Me.  248  ;  Mathts  v.  Dobschuiz,  72  III.  438  ;  Cannon  v.  Hare,  1  Tenn.  Cfi.  22 ; 
Poor  V.  Oakman,  104  3Iass.  309;  Beers  v.  St.  John,  16  Conii.  322;  Wafer- 
man  V.  Button,  6  Wis.  265 ;  Rogers  v.  Woodbury,  15  Pick.  156  ;  Holtzapple  v. 
Phillebaum,  4  Wash.  C.  C.  356;  see  McKelwayv.  Armour,  2  Stock.  115  ;  Wall 
V.  Osborn,  12  Wend.  39  ;  Lelaud  v.  Gasseit,  17  Vt.  403  ;  Taylor  v.  Townscnd, 
8  Mass.  411  ;  Gray  v.  Oyler.  2  Bush  256  ;  Swith  v.  Goodwin,  2  Me.  173  ;  Ful- 
ler V.  Tabor,  39  Me.  519 ;  Russell  v.  Brown,  63  Me.  203  ;  Humphries  v.  New- 
man, 51  Me.  40  ;  Finch  v.  Alston.  2  Stew.  &  P.  85  :  Whitaker  v.  Cawthome,  3 
Dev.  389  ;  Reese  v.  Jared,  15  Ind.  142  ;  Crum  v.  Hill,  40  loiva  506  ;  3Ms  v. 
Redick,  1  Neb.  437  ;  Emerson  v.  Western  Union  R.  R.  Co.,  75  ///.  175 ;  Car- 
pentier  v.  Small,  35  Cat.  346  ;  Ramsdcn  v.  Dyson,  12  Jur.  {N.  S.)  506  ;  Jones 
V.  Chappell,  L.  R.  (20  Eg.)  539 ;  Linahun  v.  Barr,  41  Conn.  471 ;  Bennet 
V.  Clemence,  6  Allen  10;  Gibson  v.  Hutchins,  12  La.  An.  545;  also.  Car.- on 
V.  Clark  and  other  cases  infra).  The  secretary  of  a  corporation  bought 
books  with  his  own  money,  in  which  he  entered  subscriptions  to  the 
stock,  &c. — Held,  that  the  property  of  the  books  was  in  the  coriiora- 
tion  [State,  N.  &  N.  Y.  R.  R.  v.  GoU,  3  Vr.  285).  Two  broken  chains 
belonging  one  to  A.  and  one  to  B.,  were  carried  by  B.,  without  A.'s 
consent,  to  a  blacksmith,   who  made  them  into  two  chains,  thereby 
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chaser  or  consignee,  stating  each  car  by  its  number,  the 
weight  of  its  contents  in  pounds,  the  several  kinds  of  mate- 
rial, the  price  of  each  and  the  aggregate  amount. 

The  defendant  Bowman,  during  his  agency,  had  no  super- 
vision of  the  weighing  or  loading,  his  duty  being  that  of 
bargaining  with  the  purchaser,  and  afterwards  giving  direc- 
tions for  dehvery  at  the  shops  from  which  the  goods  were  to 
be  shipped. 

From  April,  1873,  to  April,  1876,  Dringer,  as  appears  from 
his  books  of  account,  purchased  and  received  from  the  com- 
pany material  weighing  in  all  18,810,953  pounds,  or  about 
8,400  gross  tons  of  2,240  pounds  each.  The  complainant 
asserts  that,  besides  this  amount  shown  by  the  defendant's 
books  of  account,  he  received  over  four  millions  of  pounds, 
or  about  two  thousand  tons,  of  which  no  account  was  ren- 
dered, and  for  which  nothing  was  paid'.  Before  the  filing  of 
the  bill  he  had  paid  the  company  more  than  $150,000.  His 
answer  admits  an  existing  indebtedness  of  $35,646.97.  The 
complainant  asserts  the  true  balance  to  be  three  times  the 
admitted  one. 


adding  two  or  three  of  A.'s  links  to  B.'s  chain. — Held,  that  the  title 
did  not  thei-eby  vest  in  A.  [Pulcifer  v.  Page,  32  Me.  404). 

Fm's  left  in  a  debtor's  hands  after  an  insolvent  assignment,  and 
made  up  by  him  into  hats,  were  held  to  have  lost  their  identity,  so 
that  the  title  was  vested  in  the  debtor  (  Worth  v.  Kortham,  4  Ired.  102  ; 
see  Swift  v.  Barnum,  23  Conn.  523  ;  Gregory  v.  Strj/ker,  2  Denio  628 ; 
Dresser  Manf.  Co.  v.  Waterston,  3  Mete.  {Mass.)  9);  rails  and  posts  put 
on  lands,  as  a  fence,  by  a  trespasser,  belong  to  tlie  land-owner  (Pick- 
etts  V.  Dorrel,  55  Ind.  470 ;  see  Hines  v.  Anient,  and  other  cases  infra) ; 
and  a  railroad  track  [Van  Kenren  v.  Central  R.  P.,  9  Vr.  165;  Hunt 
V.  Bay  State  Iron  Co.,  97  Mass.  279  ;  Shoemaker  v.  Simpson,  16  Kan.  43, 
3  Cent.  L.  J.  616,  693  ;  see  Miss.  &  Tenn.  P.  P.  v.  Devaney,  42  Miss. 
555  ;  Ewell  on  Fixt.  58,  note). 

As  to  vacant  lands,  the  general  rule  is  that  the  purchaser  takes  all 
improvements  &c.  previously  put  thereon  by  a  trespasser;  as  trees 
felled  and  cut  into  cord  wood  [Brock  v.  Smith,  14  Ark.  431  ;  Turley  v. 
Tucker,  6  Mo.  583,  overruling  James  v.  Snelson,  3  3Io.  393.  Contra,  Kee- 
ton  V.  Audsley,  19  3Io.  362;  Carpenter  v.  Lewis,  6  Ala.  682;  Pennybecker 
v.  McDougall,  48  Cal.  160;  see,  also,  Perkins  v.  Hackleman,  26  Miss.  41  ; 
Hungerford  v.  Pedford,  29  Wis.  345  ;  Dreyer  v.  Ming,  23  Mo.  434  ;  Waterm. 
on  Tresp.  ^  819  ;  Winter  v.  Shrewsbury,  2  Scam.  283  ;  Alterhose  v.  Hvf smith, 
45  Pa.  St.  121).  So,  where  the  injury  was  done  between  the  time  of 
purchase  and  the  actual  entering  into  possession  [Blevins  v.  Cole,  1  Ala. 
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The  testimony  and  exhibits  on  both  sides  produced  before 
the  vice-chancellor  are  unusually  voluminous,  covering  in 
all  nearly  two  thousand  two  hundred  printed  pages.  Ninety- 
eight  witnesses  were  examined  for  the  complainant  and 
eighty-three  witnesses  for  the  defendants.  The  question  of 
fact  to  be  settled  is  the  question  of  fraud.  In  disposing  of 
it,  it  will  not  be  necessary,  if  practicable,  to  do  more  than 
exhibit  briefly  the  several  classes  of  proofs  relied  upon  to 
establish  the  fraud  and  their  collective  result. 

Reference  was  made  by  counsel  on  both  sides,  in  discuss- 
ing Dringer's  transactions  and  books  of  account,  to  his  per- 
sonal history  and  defective  education.  He  was  born  in 
Austria,  and  is  thirty-eight  years  of  age.  In  1868  he 
worked  in  a  junk-shop  in  Newark  for  nine  or  ten  dollars 
per  week.  Having  earned  about  $500,  he  started  business 
in  Paterson,  in  1869,  with  a  partner  who  put  in  $250,  and 
by  whose  death  the  business,  from  1872,  was  carried  on  by 
himself  alone.  His  books  were  kept,  during  this  later 
period,  by  a  book-keeper,  who  was  examined  as  a  witness 
in  the  cause. 


210;  Gale  v.  Davis,  7  Mo.  544).  The  rule  extends  to  crops  planted  on 
vacant  lands  by  a  trespasser  [Bot/er  v.  Williams,  5  3Io.  335;  Floyd  v. 
Ricks,  14  Ark.  286  ;  Rasor  v.  Quails,  4  Blackf.  286  ;  seeSiockwell  v.  Phelps, 
34  N.  r.  363 ;  Reilly  v.  Ringkmd,  39  Iowa  106  ;  Nudd  v.  Hohbs,  17  N.  H. 
524) ;  or  any  improvements,  such  as  fences,  fruit  trees,  buildings  &c., 
made  by  a  squatter  (  Carson  v.  Clark,  1  Scam.  115  ;  Mitchell  v.  Billingsley, 
17  Ala.  391;  Hatfield  v.  Wallace,  7  Mo.  112;  Campbell  v.  Com.,  2  Rob. 
{Va.)  791;  Cook  v.  Foster,  7  ///.  652;  Collins  v.  Barilett,  44  Cal.  371); 
but  shingles  made  thereon  were  held  to  belong  to  the  maker  {Reader 
V.  Moody,  3  Jones  {N.  C]  372) ;  hay  cut  by  one  in  adverse  possession  of 
public  lands,  cannot  be  replevied  by  a  prior  possessor  (Page  v.  Fowler, 
28  Cal.  605,  37  Cal.  100;  see  Johnson  v.  Barber,  5  Gilm.  425  ;  Stockwell  v. 
Phelps,  34  N.  Y.  363) ;  turpentine  collected  from  trees  by  the  lessee  of 
a,  stranger  in  possession  without  title,  was  held  not  to  belong  to  a  sub- 
sequent purchaser  from  the  state  {Branch  v.  Morrison,  6  Jones  [N.  C.) 
16;  Branch  v.  Campbell,  7  Jones  (iV.  C.)  378;  see,  also,  Duncan  v.  Potts, 
5  Stew.  &  Port.  82). 

Stone  tortiously  taken  from  a  quarry,  dressed,  and  laid  as  a  pave- 
ment, belongs  to  the  owner  of  the  lot  {Jackson  v.  Walton,  28  Vi. 
43  ;  see  Woodman  v.  Pease,  17  N.  H.  282)  ;  materials  removed  from  a 
house  by  a  mortgagor,  and  sold  and  used  by  his  purchaser  in  building 
a  house  on  other  lands,  cannot  be  followed  by  the  mortgagee  [Peirce 
V.  Goddard,  22  Pick.  559  ;  -Madigan    v.  McCarthy,  108  Mass.  376  ;    also, 
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Dringer  testified  to  his  own  inability  to  read  or  write. 
His  general  native  capacity  is  evinced  by  the  extent  of  the 
business  which  lie  personally  conducted.  His  acquaintance 
with  writing  was,  to  some  extent,  manifested  on  the  witness 
stand,  and  argues,  I  think,  less  illiteracy  than  he  attributes 
to  himself;  but,  whether  this  be  so  or  not,  the  competency 
of  his  book-keeper  was  not  questioned,  and  the  books  them- 
selves have  been  apparently  kept  with  average  carefulness 
and  skill. 

The  first  of  the  proofs,  relied  on  to  establish  the  fraud,  is 
the  result  obtained  from  an  examination  of  these  books 
from  May,  1872,  to  April  30th,  1876.  The  total  amount  of 
goods  sold  in  this  period,  added  to  the  amount  of  goods  on 
hand  in  the  inventory  made  by  Mr.  Miller,  the  receiver,  is 
in  excess  of  the  total  purchases,  shown  by  the  books,  to  the 
extent  of  4,445,193  pounds,  or  about  2,000  tons. 

Another  kind  of  proofs  is  made  up  of  the  acts  and  declara- 
tions of  Dringer,  sworn  to  by  witnesses,  to  the  effect  that  he 
gave  bribes  to  the  company's  employes,  especially  at  Susque- 
hanna ;  that  he  was  habitually  present  at  that  shop  when  his 


Beers  v.  St.  John,  16  Conn.  322.;  Salter  v.  Sample,  71  III.  430;  see,  how- 
ever, Hamlin  v.  Parsons,  12  Minn.  108 ;  Wilmartk  v.  Bancroft,  10  Allen  348  ; 
Dawson  v.  Powell,  3  Bush  663  ;  Beard  v.  Duralde,  23  La.  An.  284  ;  Strickland 
V.  Parker,  54  3/e.  263;  Buckout  v.  Swift,  27  Cal.  433).  A  pole  was  taken 
by  a  trespasser,  and  used  by  him  in  erecting  scaffolding  ;  it  was  retaken 
by  the  owner,  and  in  consequence  of  its  removal,  the  scaffolding  was 
weakened,  fell  and  injui-ed  the  trespasser  when  he  went  thereon. — 
Held,  that  the  owner  was  not  liable  {White'w.  Twichell,  2b  17.620). 
Pine  trees  cut  by  a  mortgagor  become  personalty  by  the  severance,  and 
the  mortgagee  has  no  claim  to  them  after  foreclosure  and  sale  [Berth- 
old  V.  Holman,  12  Minn.  335  ;  King  v.  Bangs,  120  Mass.  514  ;  Goodii^g  v. 
Shea,  103  Mass.  360;  Peterson  v.  Clark,  15  Johns.  205;  but  see  Gore  v. 
Jenness,  19  Me.  53  ;  Whidden  v.  Seelye,  40  Me.  247)  ;  see,  also,  Kircher  v. 
Schalk,  10  Vr.  335  ;  Rich  v.  Baker,  3  Deniol^  ;  Crouch  v.  Smith,  1  Md.  Ck. 
401  ;  Hutchins  v.  King,  1  Wall.  53  ;  Hewes  v.  Bickford,  49  Me.  71  ;  Laflln  v. 
Griffith,  35  Barb.  58  ;  Bruce' s  Case,  16  Nat.  B'k  Reg.  318  ;  Langdon  v. 
Paul,  22  Vt.  205  ;  Lackas  v.  Bahl,  43  Wis.  53  ;  Carry  v.  Schmidt,  54  Mo. 
515  ;  0' Dougherty  v.  Felt,  65  Barb.  220  ;  Moers  v.  Wait,  3  Wend.  104 ; 
Thomas  v.  Crqfut,  14  iV.  Y.  474;  Richardson  v.  York,  14  Me.  216;  Waterm. 
on  Tresp.  §|  772,  777,  840);  the  husband  of  a  cestui  que  trust  of  lands,  enter- 
ing and  cutting  trees,  with  the  trustee's  consent,  acquires  no  interest 
therein  which  can  be  subjected  to  his  debts  {Baldwin  v.  Porter,  17 
Conn.  473  ;    see  Porch  v.  Eries,  3   C.  E.  Gr.  204 ;    Mitchell  v.  Stetson,  2 
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car-loads  were  put  on  and  weighed ;  tliat  he  took  part  in  the 
loading  and  weighing ;  that  cars  were  sometimes  loaded  at 
night,  or  out  of  business  hours ;  that  he  stopped  there  in  the 
house  of  the  employe  who  had  charge  of  the  weighing,  and 
sometimes  in  company  with  a  woman  who  was  known  to  be 
his  mistress ;  that  he  gave  presents  to  one  or  more  of  the 
weigh-master's  family,  with  whom  he  was  on  intimate  terms ; 
that,  in  talking  of  his  trade  with  the  company,  he  boasted 
of  being  in  with  the  right  parties,  who  were  his  friends  and 
would  stand  by  him. 

Another  kind  of  proofs  is  the  testimony  of  witnesses  as 
to  the  size  of  the  loads  and  the  quality  of  the  material, 
as  they  saw  them  put  in  the  cars  for  Dringer. 

Another  is  derived  from  a  comparison  of  the  weights  of 
the  loads  sent  to  Dringer,  from  Susquehanna,  with  the 
weights  of  the  same  material  sent  in  cars  of  the  same  capac- 
ity, to  other  parties  at  Paterson  or  Jersey  City ;  and,  also, 
from  a  comparison  of  loads  sent  to  Dringer  from  Susque- 
hanna, with  loads  sent  to  him  from  Jersey  City,  where  he 
was  not  present  at  the  loading,  and  where  his  influence  with 


Cush.  435  ;    Glidden  v.  Taylor,  16  Ohio  St.  509  ;    Dickinson  v.  Codwise,  1 

•Sandf.  Ch.  214). 

A  recovery  in  ejectment  does  not  entitle  the  party  to  reclaim 
several  millions  of  bricks  made  by  the  former  occupant  from  the 
clay  of  the  lands,  under  a  supposed  title  {Lampion  v.  Preston,  1  J. 
J.  Marsh.  454;  see  Harris  v.  Neioman,  b  How.  {Miss.)  654;  Anderson  v. 
Hapler,  34  ///.  436;  Moscley  v.  3Iiller,  \S  Bush  408;  O'Hagan  v.  Cline- 
smith,  24  Iowa  249  ;  Key  v.  Woolfolk,  6  Hob.  {La.)  424  ;  Miller  v.  Phillips, 
31  Pa.  St.  456) ;  the  same  rule  was  applied  to  crops  gathered  before  a  hab. 
fac.  pass,  executed,  or  riglit  of  entry  established  {Brothers  v.  Hurdle,  10 
Ired.  490  ;  Thomas  v.  Moody,  11  Me.  139  ;  Codrington  v.  Johnstone,  1  Beav. 
520 ;  see  Hooser  v.  Hays,  10  B.  3Ion.  72 ;  Pennybecker  v.  McDougaU,  46 
Cal.  661  ;  Doe  v.  Witherick,  3  Bing.  11  ;  Hodgson  v.  Gascoigne,  b  B.  &  A. 
88  ;  Simpkins  v.  Bogers,  15  III.  397  ;  Alies  v.  Hinckler,  36  III.  255 ; 
Nichols  V.  Dewey,  4  Allen  386)  ;  and  to  timber  cut  on  lands  of  one  not 
in  possession  {McClain  v.  Todd,  5  J.  J.  Marsh.  335;  Cochran  v.  White- 
sides,  34  Mo.  417  ;  King  v.  Baker,  25  Pa.  St.  186;  see  Bogers  v.  Potter,  3 
Vr.  78  ;  Yahoola  Co.  v.  Irby,  40  Ga.  479 ;  Shields  v.  Henderson,  1  Litt. 
239  ;  Ivei/  v.  McQueen,  17  Ala.  408).  An  innocent  purchaser  from  tres- 
passers who  cut  trees  and  made  them  into  railroad  ties,  is  liable  for 
their  value  as  trees  only,  and  not  for  their  value,  increased  three-fold 
by  the  trespassers,  as  ties  (Lake  Shore  B.  R.  v.   Hutchins,  Sup.  Ct.  Ohio, 

■  Dec.  1877,  6  Cent.  L.  J.  436 ;  but  see  Neshitt  v.  St.  Paul  Lumber  Co.,  21 
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the  employes  was  not  similarly  felt.  Tlie  weights  stated  in 
the  bills  or  vouchers  from  Susquehanna,  to  Dringer,  are 
almost  invariably  less  than  the  weights  of  loads  sent  to 
other  parties,  and  less  than  those  sent  to  himself  from 
Jersey  City. 

Another  and  fifth  class  of  proofs  is  made  up  of  several 
specific  instances  wherein  the  weights  of  car-loads,  aa  set 
down  in  the  vouchers  from  Susquehanna,  are  sliown  to  be 
less  than  the  true  weights,  ascertained  by  Dringer  by 
reweighing  the  loads  for  himself  when  received  by  him  at 
Patersou.  These  instances  are  found  in  a  small  weight-book, 
kept  by  the  defendant,  which,  after  being  ofiered  and 
marked  as  an  exhibit  before  the  vice-chancellor,  appears  to 
have  been  mislaid,  so  that  the  instances  themselves  were  not 
brought  to  his  notice  in  the  argument  before  him.  They 
were  insisted  on  in  this  court  as  plenary  and  demonstrative 
proofs.  They  were  not  denied  or  explained  by  any  sugges- 
tions on  behalf  of  the  defendants,  nor  can  I  see  how  any 
explanation  avoiding  their  effect  can  be  given.  This  weight- 
book,  marked  exhibit  112  for  complainant,  is  a  small  pass- 


Minn.  491).  An  innocent  purchaser  of  a  steam-engine  hired  and 
wrongfully  annexed  to  the  freehold  by  the  bailee,  may  hold  it  against 
the  owner  [Fryatt  v.  Sullivan  Co.,  5  Hill  116,  7  Hill  529;  Goddard  v. 
Bolster,  6  Me.  427  ;  Frankland  v.  Moulton,  5  Wis.  1  ;  Woodruff  Iron 
Works  V.  Adams,  37  Conn.  233  ;  see  Cope  v.  Romeyne,  4  McLean  384). 

II.  An  intentional,  hut  not  fraudulent,  mixture,  it  seems,  works  no  forfeiture. 

(Pratt  V.  Bryant,  20  Vt.  333;  Byder  v.  Hathaway,  21  Pick.  298;  Att'y- 
Gen.  V.  FuUerton,  2  Ves.  &  B.  263  ;  Clark  v.  Griff th,  24  N.  Y.  595  ; 
see,  however,  Brakeley  v.  Tidtle,  3  W.  Va.  86  ;  Bedington  v.  Chase,  44  N. 
H.  36  ;  Goddard  v.  Bolster,  6  Me.  427  ;  Clark  v.  Miller,  4  Wend.  628  ;  Col- 
burn  V.  Simms,  2  Hare  543,  554). 

In  The  Distilled  Spirits,  11  Wall.  356,  the  government,  after  forfeiture 
of  certain  spirits,  ran  them  through  leaches  mingled  with  other  spirits 
belonging  to  the  same  party. — Held,  that  the  identity  of  the  liquor  was 
not  destroyed  by  the  rectifying  process,  nor  thereby  forfeited  by  the 
government,  and  that  each  was  entitled  to  his  portion. 

In  Gordon  v.  Jenney,  6  Mass.  465,  after  a  deputy-sheriff  levied  on  cer- 
tain goods  in  a  store,  another  deputy  levied  on  other  similar  goods, 
standing  in  front  of  the  store,  and  carried  them  into  the  building 
where  they  were  intermixed  with  the  rest. — Held,  that  the  second 
deputy  thereby  lost  his  levy.  Also,  Sawyer  v.  Merrill,  6  Pick.  477  ; 
James  v.  Burnet,  Spen.  635.- 
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book  whose  entries,  with  the  few  exceptions  now  referred 
to,  are  the  weights  of  the  loads  as  shown  by  the  company's 
vouchers.  The  excepted  instances  or  entries  are  those  of 
the  weights  ascertained  on  their  arrival  in  Paterson.  For 
example  :  Three  car-loads  of  scrap  sent  from  Susquehanna, 
June  7th,  1873,  were  weighed  at  Paterson  in  the  wagons; 
the  weights  of  the  wagons,  loaded  and  empty,  are  set  down 
in  two  columns,  and  the  difference  between  the  two,  being 
the  weights  of  the  loads,  in  a  third.  An  entry  between  the 
columns  identifies  these  wagon-loads  as  taken  from  the 
three  car-loads  whose  weights  are  put  down  in  the  voucher 
of  the  company.  The  difference  between  the  wrong  weight 
at  Susquehanna  and  the  right  weight  at  Paterson,  is  8,925 
pounds,  a  difference  in  favor  of  Dringer,  on  each  car-load, 
of  2,975  pounds,  and  a  difference  on  the  whole  shipment, 
of  a  trifle  ^ess  than  four  tons.  In  his  journal,  the  com- 
pany is  credited  with  the  smaller  weight  stated  in  the 
voucher. 

Several  other  instances  of  similar  conclusiveness  are  fur- 
nished by  this  exhibit.     Entries  of  this  kind  were  soon  dis- 


Bank-bills,  securities  &c.  not  capable  of  identification,  are  forfeited 
by  confusion  with  similar  chattels  [Panton  v.Panton,  15  Ves.  440  ;  Tay- 
lor V.  Plumer,  3  M.  &  S.  562  ;  Drake  v.  Taylor,  6  Blatch.  14  ;  Ward  v.  Eyre, 
2  Bidst.  323  ;  Fellows  v.  Mitchell,  1  P.  Wins.  81,  83  ;  Levy  v.  Cavanagh,  2 
Bosw.  100.  See  Tower  v.  Appleton  Bank,  3  Allen  387  ;  Skidmore  v.  Taylor, 
29  Cal.  619;  Cofin  v.  Anderson,  4  Black/.  395;  Moody  v.  Keener,  7  Port. 
[Ala.)  218  ;  PeitU  v.  Boujon,  1  Mo.  64 ;  Sager  v.  Blain,  44  N.  Y.  445). 

Bricks  laid  in  a  wall,  under  a  contract  which  was  afterwards  for- 
feited, the  contract  relet  and  the  same  bricks  removed  and  piled  up  to 
be  again  used,  became  realty  by  their  first  use,  and  are  not  subject  to 
levy,  as  personalty,  by  the  creditors  of  the  first  contractor  [Moore  v, 
Cunningham,  23  III.  328  ;  Beard  v.  Duralde,  23  La.  An.  284 ;  Wadleigh  v. 
Janvier,  41  N.  H.  505). 

Where  milk  was  contributed  by  several  farmers  and  worked  into 
cheese  by  a  company  which  sold  it,  each  farmer  sharing  the  expense 
and  profit  pi-oportionately,  the  cheese  was  held  not  to  be  subject  to 
levy  by  the  creditors  of  one  of  the  farmers  [Butterfield  v.  Lathrop,  71 
Pa.  St.  225). 

In  Wetherbee  v.  Green,  22  Mich.  311,  G.,  a  tenant  in  common,  authorized 
his  co-tenant  S.,  by  parol,  to  sell  timber  from  the  lands.  S.  being 
indebted  to  C.  and  B.,  conveyed  to  them  by  warranty -deed,  the  undi- 
vided half  of  the  land,  on  a  parol  condition  to  reconvey  on  payment 
of  their  debts.   S.,  after  suoh  conveyance,  sold  a  quantity  of  the  timber 
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continued,  and  in  a  partial  copy  of  tlie  book,  made  in  a 
larger  form,  the  entries  themselves  are  omitted. 

It  appears,  from  the  evidence,  that  the  loads  from  Jersey 
City  were  revveighed,  at  Dringer's  request,  by  the  com- 
pany's agent,  at  Paterson.  The  loads  from  Susquehanna 
were  never  so  weighed.  Why  not,  sufficiently  appears  from 
the  results  of  his  own  reweighing  in  the  experimental 
instances  mentioned. 

In  the  presence  of  these  facts,  and  of  the  oath  of  Dringer 
that  he  never  received  from  the  company  any  material,  to 
his  knowledge,  beyond  what  was  reported  to  the  company, 
it  is  needless  to  inquire  what  reliance  can  be  put  upon  his 
testimony,  or  of  what  avail  is  the  testimony  of  witnesses  to 
his  good  character  and  credit. 

As  to  the  other  classes  of  proofs,  a  few  observations  will 
suffice.  In  their  combination  they  establish,  in  my  judg- 
ment, beyond  a  reasonable  doubt,  the  fact  of  fraud,  both 
in  the  weights  and  in  the  quality  of  the  goods. 

The  testimony  of  the  witnesses  who  have  sworn  to  his 
declarations  and  acts,  though  the  testimony  of  some  of  them 


to  the  plaintiff,  who  cut  the  same  into  hoops.  On  replevin  brought  by 
G.,  C.  and  B.  for  the  hoops, — Held,  that  the  timber  cut  under  a  sup- 
posed proper  authority  being  worth  $25  and  the  hoops  made  therefrom 
worth  $700,  the  title  passed  to  the  plaintiff.  Also,  Baker  v.  Wheeler, 
Lock.  Rev.  Cos.  470;  Alford  \ .  Bradeen,  1  iVeu.  228  ;  Elwell  v.  Burnside,  44 
Barb.  447  ;  Brown  v.  Sax,  7  Cow.  95  ;  Haskins  v.  Record,  32  Vt.  bib  ;  Har- 
mon V.  Gartman,  Harp.  430. 

In  Gray  v.  Parker,  38  Mo.  160,  certain  trunks  belonging  to  the  plain- 
tiff disappeared  and  were  found,  as  claimed,  among  other  trunks,  at 
defendant's  trunk-store. — Held,  that  no  tortious  taking  being  proved, 
it  was  error  to  instruct  the  jury  that  if  the  defendant  willfully  took 
and  carried  away  the  trunks,  and  afterwards  mixed  them  with  his  own 
so  that  it  was  impossible  to  identify  them,  then  the  plaintiff  was 
entitled  to  recover  any  of  defendant's  goods  to  the  amount  taken, 
although  such  instruction  would  have  been  correct,  if  the  defendant 
had  been  shown  to  be  a  willful  trespasser. 

In  Alley  v.  Adams,  44  Ala.  609,  after  the  execution  of  a  chattel  mort- 
gage on  a  steam-engine  &c.,  the  mortgagor  attached  several  other 
machines  thereto. — Held,  that  since  they  were  capable  of  identification 
and  detachment,  the  mortgagee  could  not  claim  thenj ;  see  Randolph 
V.  Gwynne,  3  Hal.  Ch.  88 ;  Perry  v.  Petiingill,  33  N.  H.  433  ;  Fowler  v. 
Hoffman,  31  Mich.  215  ;  Jewett  v.  Pairidge,  12  Me.  243  ;  Robinson  v.  Holt, 
39   A^.  H.  bbl ;    Cochran  v'.  Flint,  bl  N.  H.  514 ;    Dunning  v.  Stearns, 
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was  sought  to  be  broken  by  impeaching  their  reputation  for 
veracity,  is  corroborated  by  circumstances  incapable  of  dis- 
pute, and  must  be  accepted  as  substantially  true. 

The  corroborative  proof,  from  a  comparison  of  the  loads 
to  Dringer  from  Susquehanna  with  the  loads  to  other  par- 
ties, of  the  some  material,  from  the  same  shop,  may  be  seen 
by  an  example,  taken  at  random,  from  the  account  shown 
by  the  exhibits.  Thus,  in  August,  1875,  twenty  car-loads 
were  sent  to  him  at  Paterson,  and  three  car-loads  to  a  party 
at  Jersey  City.  The  average  weight  of  Dringer's  loads,  as 
put  down  in  the  vouchers,  is  19,210  pounds.  The  average 
weight  of  the  others  is  24,675  pounds — a  difference,  in  his 
favor,  on  each  load,  of  about  two  and  a  half  tons.  Taking, 
for  another  example,  the  longer  period  from  March  5th, 
1875,  to  February  24th,  1876,  there  were  sent  to  him,  from 
the  sanae  shop,  one  hundred  and  ninety-two  loads,  of  which 
the  average  weight  of  each  load,  as  set  down  in  the 
vouchers,  is  19,801  pounds.  During  the  same  period  there 
were  sent,  from  the  same  shop,  to  other  parties  in  Jersey 
City  and  Paterson,  thirty-nine  loads,  of  an  average  weight 


9  Barb.  630;  Adams  v.  Wildes,  107  Mass.  123;  Hamilton  v.  Rogers,  8 
Md.  301. 

In  Stuart  v.  Phelps,  39  Iowa  14,  the  holder  of  a  chattel-mortgage  on  a 
crop  of  growing  corn,  brought  trover  against  the  defendant  for  its  con- 
version. The  latter  claimed  by  virtue  of  a  judgment  and  execution- 
against  the  mortgagor. — Held,  that  the  plaintiff' was  entitled  to  recover 
the  value  of  the  corn  in  the  crib  in  which  it  had  been  put  by  the 
defendant,  after  husking,  and  that  if  the  defendant  had  confused  it 
with  his  own  corn  in  the  crib,  the  duty  of  separating  his  own  lay  on 
him ;  also,  that  the  cost  of  husking  and  gathering  could  not  be 
deducted.  See,  also,  Benjamin  v.  Bevjamin,  15  Conn.  347  ;  Ellis  v.  Wire, 
33  Ind.  127  ;  Backenstoss  v.  Stahler,  33  Pa.  St.  251 ;  Johnson  v.  Tantlinger, 
31  Iowa  500  ;  Cook  v.  Steel,  42  Tex.  57  ;  Lewis  v.  Whittemore,  5  N.  H.  364; 
Herman  on  Chat.  Mort.  §  45. 

The  rule  is  the  same,  if  a  purchaser  from  the  mortgagor  with  notice 
confound  his  own  goods  with  those  covered  by  the  mortgage  [Fidler 
V.  Paige,  26  III.  358;  Preston  v.  Leighton,  6  Md.  88  ;  Willard  v.  Rice,  11 
Mete.  {Mass.)  493  ;  see  Southivorth  v.  Isham,  3  Sandf.  448). 

If  a  mortgagee  in  possession  mixes  his  own  goods  with  those  mort- 
gaged, a  failure  to  select  his  own,  at  the  mortgagor's  request,  is  evi- 
dence of  a  conversion  {Simpson  v.  Carleton,  1  Allen  109;  see  Arm- 
strong V.  McAlpin,  18  Ohio  St-  184). 
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to  each  load  of  24,916  pounds — a  difference  in  Dringer's 
favor,  on  each  of  the  one  hundred  and  ninety-two  loads,  of 
5,615  pounds,  or  something  over  two  and  a  half  tons  per 
load. 

These  figures  give  the  direct  testimony  respecting  decep- 
tion in  weights  a  probability  too  strong  to  be  resisted. 
Comparing  the  loads  sent  him  from  Jersey  City  with  those 
sent  him  from  Susquehanna,  the  same  result  appears,  the 
same  loss  to  the  company. 

Much  of  the  argument  was  in  regard  to  the  tabulated 
statement,  marked  exhibit  118,  made  up  from  Dringer's 
books,  showing  his  total  purchases  on  one  side  and  his  total 
sales  on  the  other,  from  May,  1872,  to  the  beginning  of  this 
suit.  By  adding  to  his  total  sales  the  material  in  his  yard 
in  the  possession  of  his  receiver,  and  deducting  from  their 
amount  the  total  purchase  of  material,  a  surplus  is  found  of 
about  2,000  tons  ;  that  is  to  say,  he  appears  to  have  on  hand 
2,000  tons  never  purchased.     The  inference  of  fraud  from 


In  Ryder  v.  Hathaway,  21  Pick.  298,  it  was  held,  that  if  a  plaintiff 
mingled  wood  cut  from  different  lots,  supposing  it  all  to  be  his  own, 
and  afterwards  the  defendant,  knowing  that  a  part  of  it  came  from 
the  plaintiff's  land,  took  the  whole,  he  would  be  held  liable  as  a 
trespasser. 

In  Pantonv.  Panton,  15  Ves.  440,  a  clerk  remitted  his  own  money, 
together  with  that  of  his  employer,  to  a  broker,  to  be  invested  in  secu- 
rities which  became  so  confused  that  the  property  could  not  be  distin- 
guished.— Held,  that  he  must  lose  the  whole.  See  Wharton  on  Agency, 
§§  243,  279  ;  HaJl  v.  Page,  4  Ga.  428  ;  Wiley  v.  Bixy,  43  Ga.  438  ;  Beach 
V.  Forsyth,  14  Barb.  499  ;  Lord  Chedwortk  v.  Edwards,  8  Ves.  46,  50 ; 
Griffith  V.  Boga.rdus,  14  Cal.  410;  Goddard  v.  Bolster,  6  Me.  427.  So,  if, 
after  such  confusion,  the  money  be  stolen,  the  burden  of  proof  is  on 
the  agent  to  prove  that  the  part  stolen  was  his  principal's.  Bartlett  v. 
Hamilton,  46  Me.  435. 

The  rule  is  the  same  as  to  confusion  by  an  administrator  or  trustee 
{Perry  on  Trusts,  ^  128,  447,  463,  837  ;  Lake  v.  Park.  4  Harr.  108  ;  Frey 
V.  Demarest,  1  G.  E.  Gr.  236  ;  Elrtier  v.  Loper,  10  C.  E.  Gr.  475 ;  Bracken- 
ridge  V.  Holland,  2  Black/.  377;  Ringgold  v.  Ringgold,  1  Har.  &  Gill  11 ; 
Crane  v.  DeCamp,  7  C.  E.  Gr.  614) ;  and  as  to  creditors  the  cestui  que  trust 
thereafter  stands  the  same  as  any  other  creditor.  [Nevinsy.  Dishorough, 
1  Gr.  343  ;  Janeway's  Case,  4  Kat.  Bank.  Reg.  100  ;  Thompson'' s  Appeal, 
22  Pa.  St.  16.) 

III.  A  confusion  of  goods  by  mistake  creates  no  forfeiture. 
In  Weymouth  v.  C.  &  N.  R.  R.  Co.,  17  Wis.  556,  wood  was  cut  by  the 
plaintiff  and  piled  near  the  track  of   the  defendants,  for  sale.     By 
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this  surplus  was  strenuously  combated  by  denying,  first,  the 
correctness,  or  rather  the  completeness,  of  his  books ;  sec- 
ondly, the  correctness  of  the  receiver's  inventory  of  goods 
on  hand;  and,  thirdly,  by  asserting  the  existence  of  a  large 
quantity  of  goods  on  hand  at  the  opening  of  the  books  in 
May,  1872.  ^ 

It  cannot  be  doubted,  I  think,  after  carefully  studying  the 
evidence,  that  each  of  the  three  points  thus  taken  for  the 
defendant  is,  to  some  extent,  good. 

Sales  and  purchases  were  made  by  Dringer  of  which  no 
entries  were  made  in  his  books,  but  the  diiference  between 
the  two — and  it  is  by  this  diflPerence  only  that  the  effect  of 
the  tabulated  statement  relied  on  would  be  changed — is 
relatively  small.  The  inventory,  also,  is  open  to  question, 
having  beenmade  approximately,  and  not  by  full  and  exact 
measurements  or  weights. 

But  the  most  ample  allowances  under  these  two  heads 
would  not  dispose  of  one-fifth  of  the  surplus,  and,  assuming 


mistake,  they  took  the  wood  away,  and  piled  it,  indiscriminately,  with 
other  wood  of  their  own. — Held,  that  the  proper  measure  of  damages 
was  its  value  at  the  time  of  the  conversion,  with  such  increase  as  it 
may  have  received  from  any  cause  independent  of  the  defendants' 
acts.  Also,  Moody  v.  Whitney,  38  Me.  174  ;  Forsyth  v.  Wells,  41  Pa.  St. 
291  ;  Grant  v.  Smith,  26  3Iich.  201  ;  Farwell  v.  Price,  30  Mo.  587  ;  but  see 
Bennet  v.  Thompson,  13  Ired.  146;  Smith  v.  Goudcr,  22  Ga.  353  ;  Benja- 
min V.  Benjamin,  15  Conn.  347  ;  Hill  v.  Canfield,  56  Pa.  St.  454;  Coxe  v. 
Enqland,  65  Pa.  St.  212;  Bailey  v.  Shaw,  24  N.  H.  297  ;  Hungerford  v. 
Bedford,  29  Wis.  345  ;  Pearson  v.  Mow,  20  Mo.  322. 

In  Winchester  v.  Craig,  33  Midi.  205,  defendants,  who  by  mistake  tres- 
passed and  cut  loiis  on  lands  of  the  plaintiff  and  transported  them 
with  their  own  to  market,  were  allowed  the  expense  incurred  by  them 
in  getting  the  logs  from  the  land  to  the  market.  Also,  Foote  v.  Merrill, 
54  N.  if.'490  ;  Final  v.  Backus,  18  Mich.  218  :  see  Chipman  v.  Hibbard,  6 
Cal.  162;  Whitbeck  v.  N.  Y.  Cent.  R.  R.,  36  Barb.  644  ;  Kiev  v.  Peterson, 
46  Pa.  St.  357;  Young  v.  Lloyd,  65  Pa.  St.  197;  Webster  v.  Moe,  35 
Wis.  75;  Isle  Royal  Mining  Co.  v.  Hertin,  Sup.  Ct.  Mich.,  Oct.  1S77,  17 
Alb.  L.  J.  114;    Nesbitt  v.  St.  Paul  Lumber  Co.,  21  Minn.  491. 

In  Newson  v.  Anderson,  2  Ired.  42,  A.  cut  a  tree  on  his  own  land, 
wliich  accidentally  fell  on  B.'s  land. — Held,  that  A.  washable  therefor 
in  trespass.  See,  also,  Lambert  v.  Bessy,  Ray.  T.  421 ;  Wilson  v.  New- 
hury,  L.  R.  (7  Q.  B.\  31 ;  Scullin  v.  Dolan,  4  Daly  163 ;  Wright  v.  Comp- 
ion,  53  Ind.  337. 

In  Leonard  v.  Belknap,  47  Vt.  602,  ten  turkeys  belonging  to  the 
plaintiflf  wandered  on  defendant's  land,  and  there  mingled  with  and 
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that  the  amount  of  goods  on  hand,  at  the  opening  of  the 
books,  was  as  large  even  as  that  stated  by  Dringer  himself, 
a  surplus  of  eight  or  ten  hundred  tons  would  still  be  left, 
suggesting,  if  not  attesting,  the  false  under-weights  by 
which  it  was  produced. 

The  inexact  and  debatable  factors  involved  in  this  state- 
ment or  table  marked  exhibit  118,  can  be  corrected  in  a 
future  accounting,  when  the  material  on  hand  has  been 
more  carefully  weighed  or  computed.  The  table,  as  it 
stands,  evinces  more  certainly  the  fact  than  the  extent  of 
the  fraud. 

While  thus  differing  with  the  vice-chancellor  as  to  the 
fullness  and  cogency  of  the  proofs  against  Dringer,  I  agree 
with  him  in  thinking  that,  as  against  the  defendant  Bow- 
man, the  allegations  of  the  complainant  inculpating  him 
with  his  co-defendant,  have  not  been  maintained,  and  that, 
as  to  him,  the  bill  should  be  dismissed.  A  sale  to  Dringer 
of  1,700  tons,  the  transaction  specially  set  out  and  charged 


were  shut  up  with  his  turkeys.  In  trover,  after  a  demand, — Held,  that 
since  plaintiff,  as  shown  by  the  evidence,  was  entitled  to  ten  of  them, 
although  he  could  not  identify  all  of  his  own,  that  defendant's 
oflFer  to  allow  him  to  take  all  that  he  could  identify  and  any  others 
that  he  might  select  up  to  a  certain  number — which,  however,  was 
less  than  ten — constituted  a  conversion. 

In  Smith  v.  Morrill,  56  Me.  566,  the  plaintiff  trespassed  on  defend- 
ants' lands,  cut  their  logs,  put  bis  own  mark  on  them,  and  rafted 
them  all  together.  The  defendants,  thereupon,  with  an  intention  of 
only  reclaiming  their  own,  actually  took  more.  In  trover,  for  the 
value  of  the  excess, — Held,  that  they  were  not  liable,  as  wrong-doers, 
until  the  plaintiff  had  pointed  out  his  property  and  demanded  it. 
Also,  Bri/ant  v.  Ware,  30  Me.  295;  Barro7i  v.  Cobleigh,  11  N.  H.  559; 
May  V.  Bliss,  22  Vt.  477  ;  Root  v.  Bonnana,  22  Wis.  539. 

In  Parker  v.  Walrod,  13  Wend.  296,  16  We7id.  514,  a  plaintiff,  while  a 
wagon  of  the  defendant  was  in  his  possession,  attached  his  own  whiffle- 
trees  &c.  thereto,  and  they  were  retaken  by  the  defendant,  without 
knowledge  of  the  change. — Held,  that  trespass  would  not  lie  to  recover 
the  ap))endages.  Query,  whether  there  was  any  remedv.  See  Clark  v. 
Wells,  45  Vt.  4. 

In  Hi7ies  v,  Ament,  43  Mo.  298,  a  fence  placed  on  another's  lands,  by 
reason  of  mistake  of  boundaries,  was  held  not  to  lose  its  character  as 
personalty.  Also,  Matson  v.  Calhoun,  ii  Mo.  368;  Whitfield  v.  Baden- 
hamer,  Phillips  {N.  C.)  362 ;  Stuyvesant  v.  Tompkins,  9  Johns.  61,11  Johns. 
569;  Wentz  v.  Fivchcr,  12  Ired.  297;  Doherty  v.  Thayer,  31  Cal.  140; 
Waterm.  on  Tresp.  §  715;   Ogden  v.  Lucas,  48  ///.  492  ;  Bobertson  v.  Phillips, 
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to  be  fraudulent  in  the  original  bill,  is  not  proved  to  be  so 
by  the  evidence,  which,  in  its  bearing  upon  him,  does  not 
call  for  review.  Whatever  criticisms  it  may  suggest,  it  does 
not  warrant  the  adjudication  of  intentional  wrong. 

As  to  Dringer,  the  case  is  one  of  fraudulent  procuring 
and  intermixture  of  the  company's  goods  with  his  own. 
The  goods  thus  procured  and  intermingled  were  of  different 
kinds  and  values,  and  cannot  be  so  distinguished  as  to 
enable  those  of  one  owner  to  be  separated  from  those  of  the 
other.  The  rule  applicable  to  the  case  is  well  settled  by 
authority  and  in  accordance  with  natural  justice. 

In  Lupton  v.  White,  15  Ves.  432,  Lord  Eldon  states  the  old 
law  to  be,  that  if  one  man  mixes  his  corn  or  flour  with  that 
of  another,  and  they  were  of  equal  value,  the  latter  must 
have  the  given  quantity ;  but  if  articles  of  different  value 
are  mixed,  producing  a  third  value,  the  aggregate  of  both, 
and,  through  the  fault  of  the  person  mixing  them,  the  other 
party  cannot  tell  what  was  the  original  value  of  his  prop- 


3 /oM;a  220;  compare  Bwr/esow  v.  Teeple,  2  Greene  [la.)  542;  Pfeiffer  v. 
Grossman,  15  III.- 53;  Howard  v.  Black,  42  Vt.  258;  Broionv.  Bridges,  31 
Iowa  138  ;  Gidden  v.  Bennett,  43  N.  H.  306  ;  State  v.  Graves,  74  N.  C.  396  ; 
McLaughlin  v.  Johnson,  46  III.  163  ;  Himtington  v.  Whaley.  29  Conn.  391 ; 
Millar  v.  Humphries,  2  A.  K.  Marsh.  446. 

In  Treat  v.  Barber.  7  Conn.  274.  the  plaintiff  had  in  her  possession,  in 
a  trunk,  certain  articles  of  clothing  &c.  of  her  own,  which  trunk  also 
contained  other  similar  articles  claimed  by  her  and  also  claimed  as  her 
father's.  On  the  service  of  an  attachment  by  his  creditors,  she  refused 
to  select  from  the  trunk  her  own  property,  or  to  point  out  which 
belonged  to  her  father. — Held,  that  there  vvas  no  confusion^of  goods, 
since  no  actual  fraud  was  shown,  that  the  placing  of  the  goods  in  the 
same  trunk  might  have  been  accidental,  and  that  the  defendants  were 
liable  in  trespass. 

IV.  As  to  a  fraudulent  mixture,  the  intent  is  always  a  question  for  the 
jury. 

Taylor  V.  Jones,  42  iV.  H.  25  :  Wood  v.  Hewett,  10  Jur.  390.  See  Watkins 
V.  Gale,  13  III.  152. 

In  Wingate  v.  Smith,  20  Me.  287,  mill  logs  were  fraudulently  taken  by 
another,  converted  into  boards  and  so  intermixed  with  his  own  as  not 
to  be  distinguished. — Held,  that  replevin  would  lie  for  the  whole  pile 
of  boards. 
_  In  Ames  v.  Mississippi  Boom  Co.,  8  3Iinn.  467,  it  was  held  that  a  plain- 
tiflf  in  replevin  must  identify  logs  claimed  by  him,  notwithstanding  the 
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erty,  he  must  have  the  whole.  The  observations  of  Sir 
William  Blackstone  are  cited  in  the  note  pointing  out  the 
distinction  between  the  civil  law  and  our  own  law  upon  thia 
point;  the  civil  law,  though  giving  the  aggregate  to  the 
party  who  did  not  interfere  in  the  mixture,  allowed  the 
other  a  satisfaction  for  his  loss.  "  But  our  law,"  says  Black- 
stone,  "  to  guard  against  fraud,  gives  the  entire  property, 
without  any  account,  to  him  whose  original  dominion  is 
invaded  and  endeavored  to  be  rendered  uncertain  without 
his  consent."  In  Hart  v.  Ten  Eyck^  5  Johns.  Ch.  108,  it  is 
ruled  that,  if  a  party  having  charge  of  the  property  of 
others  so  confounds  it  with  his  own  that  the  line  of  distinc- 
tion cannot  be  traced,  all  the  inconvenience  of  the  confusion 
is  thrown  upon  the  party  who  produced  it,  and  it  is  for  him 
to  distinguish  his  own  property  or  lose  it.  If  it  be  a  case 
of  damages,  damages  are  given  to  the  utmost  value  that  the 


fact  that  defendant  may  have  driven  them  with  his  own,  so  as  to  ren- 
der them  indistinguishable.     Also,  Wood  v.  Fales,  24  Pa.  St.  246. 

In  Loomis  v.  Green,  7  Greeal.  386,  it  was  held  that  if  one  willfully 
turns  his  own  logs  adrift  in  a  stream,  and  they,  in  floating  down, 
become  confounded  with  others,  the  burden  of  ])roof  is  on  him  to 
identify  his  own.     See,  also,  Hesseltim  v.  Stockwell,  30  Me.  237. 

In  Heard  v.  James,  49  Miss.  236,  the  defendants  willfully  cut  trees  on 
the  plaintiff's  lands,  and  converted  them  into  staves. — Held,  in  rejjlevin, 
that  they  were  not  entitled  to  deduct  the  value  of  their  labor  from  the 
value  of  the  staves.  See,  also.  Snath  v.  Gouder,  22  Ga.  353  ;  Buckmaster 
V.  Mower,  21  Vt.  204;  Single  v.  Schneider,  30  Wis.  570;  Herdicv.  Young, 
55  Pa.  St.  176  ;  Firmin  v.  Firmin,  9  Hun  571 ;  Nesbii  v.  St.  Paul  Lumber 
Co.,  21  Minn.  491. 

As  to  a  fraudulent  mixture  of  literary  matter,  see  Mawman  v.  Tegg, 
2  Russ.  385,  391 ;  Lewis  v.  Fullarton,  2  Beav.  11  ;  2  Morgan^ s  Law  of  Lit. 
616. 

In  McDowell  V.  Bissell,  37  Pa.  St.  164,  a  brother-in-law  of  a  judgment 
debtor  fraudulently  mingled  his  own  goods,  old  iron,  scrap  &c.,  with 
that  upon  which  creditors  of  the  other  owner  were  entitled  to  levy, 
and  manufactured  the  whole. — Held,  that  he  must  lose  the  whole.  See 
Bedington  v.  Chase,  44  N.  H.  36. 

In  Beach  v.  Schrmdtz,  20  ///.  185,  a  cargo  of  different  kinds  of  lumber 
was  shipped  to  M. ;  there,  without  the  knowledge  of  the  plaintiff,  a 
quantity  of  the  same  kind  of  lumber  was  put  on  board  by  G.,  and  the 
whole  reshipped  to  C. — Held,  that  the  creditors  of  G.  could  not  attach 
his  interest  in  the  cargo,  because  it  could  not  be  identified,  and  that 
G.  forfeited  the  quantity  he  had  added.  Also,  Jenkins  v.  Sieanka,  19 
Wis.  139. 
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article  will  bear.  The  same  doctrine  is  expressed  and 
applied  in  Providence  Bubbcr  Co.  v.  Goodyeafs  Ex'r,  9  Wall. 
988  ;  The  Idaho,  3  Otto  586 ;  Wooley  v.  Campbell,  8  Vr.  169. 
In  the  last-cited  case,  the  language  of  Justice  Depue  is,  that 
the  doctrine  that  one  mixing  his  goods  with  those  of 
another,  so  that  a  separation  is  inipossible,  loses  his  prop- 
erty, is  a  doctrine  that  is  adopted  to  prevent  fraud.  It  is 
never  resorted  to  except  in  favor  of  an  innocent  party  as 
against  a  wrong-doer. 

In  the  present  case,  it  is  claimed,  and  may  prove  to  be  true, 
that  the  whole  indebtedness  from  Dringer  to  the  company, 
including  the  $35,646.97  admitted  to  exist,  is  greater  than 
the  value  of  the  goods  in  the  receiver's  possession.  Whether 
this  be  so  or  not,  the  complainant  is  entitled  to  have  the 
whole  indebtedness  ascertained  as  nearly  as  practicable,  and 
a  decree  taken  for  the  amount.     For  this   purpose  there 


In  Seavy  v.  Dearborn,  19  N.  H.2,b\,&  plaintiflf  was  held  to  have  lost 
all  right  to  reclaim  goods  which  he  had  willfully  intermixed  with  those 
of  a  third  person  in  a  store.  Also,  Smitk  v.  Welch,  10  Wis.  91  ;  Willard 
V.  Rice,  11  3Ietc.  493. 

V.  In  the  following  cases  the  rule  has  been  adopted,  that  even  where  the 
confusion  has  been  fraudulent,  the  goods,  if  still  capable  of  identification  or 
apportionment,  may  be  reclaimed. 

In  Hesseltine  v.  Stockwell,  30  3Ie.  237,  a  trespasser  cut  the  plaintiflF's 
logs,  marked  them  with  his  own  mark,  and  drove  them  with  his  own 
logs. — Held,  that  even  if  such  acts  were  fraudulent,  there  could  be  no 
forfeiture,  because  the  logs  being  of  equal  value,  each  owner  was  enti- 
tled to  his  proportion  of  the  whole.  Also,  Stearns  v.  Raymond,  26 
Wis.  74. 

In  Goodenow  v.  Snyder,  3  Greene  {la.)  599;  the  same- rule  was 
applied  in  case  of  a  forcible  taking  of  gold  dust  by  the  defendant, 
and  mixing  it  with  his  own. 

In  Schulenherg  v.  Harriman,  2  Dill.  398,  21  Wall.  44,  logs  were  cut 
without  license  from  lands  belonging  to  the  state  of  Minnesota,  and 
intermingled  with  logs  cutfrom  other  lands,  so  as  not  to  be  distinguish- 
able.— Held,  under  the  Minnesota  statute,  that  the  state  could  replevy 
her  proportion  from  the  whole  mass.  In  Stephenson  v.  Little,  10  Mich. 
433,  the  court  were  divided  as  to  this  point.  See,  also,  Ballou  v.  O'Brien, 
20  Mich.  304. 

In  Wood  v.  Fales,  2i  Pa.  St.  246,  after  the  plaintiffs  sent  a  large  num- 
ber of  cloths  to  be  printed,  the  sheriff  seized  all  of  the  goods  in  the 
factory,  and  the  plaintiffs  then  claimed  two  hundred  and  fifty-two 
pieces,  and,  not  being  able  to  identify  their  own,  they  claimed  that 
number  of  similar  goods. — Held,  that  if  the  printers  had  actually  con- 
fused them,  the  plaintiffs' 'claim  must  be  allowed;  aliter,\i  they  had 
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should  be  a  reference  to  a  master.  The  receiver  should  be 
empowered  to  make  sale  of  the  goods  and  apply  the  pro- 
ceeds to  the  debt  admitted  to  be  due,  and  the  balance,  if 
any,  to  the  additional  indebtedness  that  may,  upon  the 
accounting,  be  found  to  exist.  The  difficulties  in  the  way 
of  arriving  at  satisfactorily  definite,  or  at  any  other  than 
proximate  and  probable,  results,  as  to  the  extent  of  the 
fraudulent  weights,  and  still  more  as  to  the  values  of  the 
material  fraudulently  procured,  are  indeed  great,  and  can- 
not, perhaps,  be  overcome ;  but  they  present  no  bar  to  the 
accounting  and  decree.  "  When,"  said  Lord  Brougham,  in 
Docker  v.  Somes,  2  MyL  ^  K.  674,  "did  a  court  of  justice^ 
whether  administered  according  to  the  rules  of  equity  of 
law,  ever  listen  to  a  wrong-doer's  argument,  to  stay  the  arm 
of  justice,  grounded  on  the  steps  he  himself  had  successfully 
taken  to  prevent  his  iniquity  from  being  traced  ?     Rather 


sold  the  goods  and  had  on  hand  similar  goods  which  they  intended  to 
put  in  their  place. 

In  Wooley  v.  Campbell.,  8  Vr.  163,  a  trespasser  planted  oysters  in 
plaintiff's  bed. — Held,  that  he  could  not  set  up  that  the  oysters  taken 
by  the  plaintiffs  were  not  natural  ones  or  those  planted  by  them. 

In  Powers  v.  luiult,  ^S  Kan.  74,  cattle  belonging  to  two  owners  tres- 
passed on  lands,  and  it  was  impossible  to  determine  the  exact  damage 
done  by  the  cattle  of  each  owner. — Held,  that  a  verdict  apportioning 
the  damage  according  to  the  number  of  cattle  belonging  to  each  owner, 
was  good.     See  Durham  v.  Goodwin,  54  III.  4G9. 

An  officer  is  not  justified  in  levying  on  several  articles  where  only 
some  of  them  belong  to  the  defendant,  if  those  not  belonging  to  him 
are  capable  of  identification,  as  furniture  in  a  house  {Bond  v.  Ward,  7 
Mass.  123  ;  Smith  v.  Sanborn,  6  Gray  134 ;  Colwill  v.  Reeves,  2  Camp.  575  ; 
but  see  Taylor  v.  Jones,  42  JSf.  H.  25  ;  Armstrong  v.  Mc Alpine,  18  Ohio  Si. 
184);  or,  cattle  {Holbrook  V.Hyde,  1  Fif.  236);  or,  boots  and  shoes  in  boxes 
mar'ked  [Tufts  V.  McClintock,  28  1/e.  424);  or,  crockery  standing  on  a 
shelf  {Tb-eat  v.  Barber,  7  Conn.-'274:) ;  or,  horses  in  separate  stalls  [Moore 
V.  Bowman,  47  N.  H.  494). 

In  Alheev.  Webster,  16  N.  H.  362,  a  sheriff  finding  goods  of  A.,  the 
execution  debtor,  mingled  with  those  of  B.,  called  upon  B.  to  separate 
his  therefrom,  and,  on  refusal,  levied  on  the  whole.— H^e/(Z,  that  he  was 
not  a  trespasser.  Also,  Sawyer  v.  Merrill,  6  Pick.  ^11 ;  Shumway  v.  Rutier, 
8  Pick,  443;  Weil  v.  Silversione,  6  Bush  698;  Wellington  v.  Sedgwick,  12 
Cal.  469  ;  Smith  v.  Sanborn,  6  Gray  134 ;  Robinson  v.'  Holt,  39  N.  H.  557 ; 
Roth  V.  Wells,  41  Barb.  194,  29  N.  Y.  471  ;  but  see  Kitigsbury  v.  Pond,  3 
N.  H.  511,  where  the  confusion  was  without  the  fault  of  the  plaintiff, 
and  the  sheriff  was  held  liable  as  a  trespasser  ;  and  also,  Wilson  v.  Lane, 
33  N.  H.  466 ;  Treat  v.  Barber,  7  Conn.  274.— Rep. 
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let  me  ask,  When  did  any  wrong-doer  ever  yet  possess  the 
hardihood  to  plead,  in  aid  of  his  escape  from  justice,  the 
extreme  difficulties  he  had  contrived  to  throw  in  the  way  of 
pursuit  and  detection,  saying,  you  had  better  not  make  the 
attempt,  for  you  will  find  I  have  made  the  search  very 
troublesome?     The  answer  is,  the  court  will  try." 

In  the  light  of  the  facts  in  this  case,  and  of  the  legal  and 
equitable  principles  expressed  by  the  authorities  cited,  the 
injunction  and  receivership,  directed  by  the  chancellor  in 
the  early  stages  of  thi's  suit,  are  seen  to  have  been  the 
appropriate  and  efficient  methods  of  relief.  The  conse- 
quences to  the  defendant  of  the  abrupt  breaking  up  of  his 
business  and  the  taking  po.ssession  of  his  goods  by  the 
court,  destructive  as  they  may  have  been  of  his  seemingly 
great  and  rapid  prosperity,  are  consequences  of  which  he 
cannot  be  heard  to  complain.  They  were  the  legitimate  end 
of  his  own  dishonest  practices,  long-continued  and  system- 
atic, by  which  the  company  and  its  receiver  were  defrauded 
of  their  property,  their  employes  corrupted,  involved  in 
criminal  guilt  and  made  liable  to  criminal  prosecution. 

The  decree  below,  dismissing  the  bill  as  to  Dringer, 
should  be  reversed,  with  costs,  and  a  decree  made  in  accord- 
ance with  the  foregoing  views. 

Decree  unanimously  reversed. 


The  Board  of  Chosen  Freeholders  of  Middlesex  County 
(George  M.  Wright,  state  treasurer,  peti- 
tioner), appellants, 

V. 

The  State  Bank  at  New  Brunswick,  respondent. 

1.  New  Jersey  does  not  possess  the  crown's  common  law  prerogative 
to  have  its  debts  paid  in  preference  to  the  debts  of  other  creditors. 

2.  On  the  appointment  of  a  receiver  of  an  insolvent  corporation,  its 
title  to  its  property  is  divested  by  force  of  law. 
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On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Board  of  Chosen  Freeholders  of  Middlesex  Co.  v.  State  Bank 
at  New  Brunswick,  2  Stew.  268. 


A  statement  of  the  facts  in  this  case  will  be  found  on 
page  331. 

Mr.  Attorney- General  Stockton,  for  the  state. 

I.  At  common  laiv,  the  king's  debt  is  preferred. 

"  The  government  was  a  privileged  creditor,  under  the 
Roman  law,  and  entitled  to  priority  in  the  payment  of 
debts.  The  cessio  bonorum  was  made  subject  to  this  priority. 
This  is  generally  the  case  in  all  modern  bankrupt  and 
insolvent  laws.  In  England,  the  king's  claim  is  preferred 
to  that  of  a  subject,  provided  the  king's  process  was  com- 
menced before  the  subject  had  obtained  judgment."  2 
Kenfs  Com.  247. 

The  vice-chancellor,  in  his  opinion,  admits  that  the  right 
of  the  crown  in  this  particular  is  clear.  He  says  that 
"  the  prerogative  has  at  all  times  been  most  loyally  upheld 
by  the  English  courts.  It  stands  on  a  common  law  maxim : 
'■Quando  jus  domini  regis  et  subditi  concurnmt,  jus  regis  prce- 
ferri  debet.'     Debts   due    the   crown   by  record,   or   upon 


Note. — That  the  state  is  a  preferred  creditor,  has  been  elsewhere 
decided  upon  two  distinct  grounds:  (1)  By  virtue  of  her  sovereignty, 
and  (2)  by  virtue  of  the  maxim  that  general  words  in  a  statute  do  not 
incli  le  the  state  unless  expressly  named,  and  hence  debts  due  to  the 
state  are  not  afiected  by  proceedings  in  bankruptcy,  insolvency  or 
assignments  for  the  benefit  of  creditors. 

The  preference  given  to  debts  due  the  United  States  is  solely  statu- 
tory, and  "does  not  stand  upon  any  sovereign  prerogative"  [United 
States  V.  State  Bank,  6  Pet.  29,  35,  Story  J.) ;  while  that  of  the  several 
states  is  a  branch  of  the  common  law  of  England,  adopted  as  such,  or 
by  statutes  declaratory  thereof.  State  of  Maryland  v.  Bank  of  Maryland,  6 
Gill  &  J.  205;  Jones  v.  Jones,  1  Bland  ( j/t/.)  444,  445  ;  Green's  Case,  4  Md. 
Ch.  349,  356;  Com.  v.  I^ewis,  6  Binn.  [Pa.)  266,  271  ;  Robinson  v.  Bank  of 
Dariev,  18  Ga.  65. 

Statutes  recognizing  and  asserting  the  priority  of  the  state's  claims, 
were  passed  among  the  earliest  colonial  laws.  In  Maryland  in  1650, 
Ibid.  222  ;  in  Pennsylvania'in  1705,  Brackenridge'' s  31isc.  117. 
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specialty,  are  entitled  to  preference  over  debts  of  the  same 
class  due  to  subjects;  but  simple  contract  debts  due  to  the 
crown  are  not  entitled  to  preference  over  debts  of  record 
due  to  subjects.  Com.  Dig.,  tit.  Adm'r,  ch.  2;  Bac. 
Abr.,  tit.  Ex'r,  L2;  2  Wms.  on  Ex'rs,  991.  But  where  both 
are  simple  contract  debts,  that  due  to  the  crown  must  be 
preferred.  Bac.  Abr.,  tit.  Ex'r,  i  2 ;  2  Wm.s.  on  Ex'rs  993. 
The  king  is  supposed  to  be  so  constantly  engrossed  with 
public  business  as  to  be  unable  to  give  proper  attention  to 
matters  relating  to  his  -revenue,  and,  therefore,  no  time 
occurs  to  him,  and  he  is  incapable  of  laches.  Gilbert's  Hist. 
Exch.  90." 

That  the  right  of  the  king  to  be  first  paid  was  a  part  of 
his  royal  prerogative,  has  not  been  disputed. 

n.  By  the  common  law,  New  Jersey  became  invested  with  this 
right,  and  hol^s  it  noio. 

The  vice-chancellor  says :  "  If,  by  the  adoption  of  the 
common  law,  New  Jersey  became  invested  with  this  right, 
it  holds  it  now,  in  all  its  original  force,  and  may  wield  it 
to-day  in  all  its  iron  rigor.  It  has  not  been  changed  oi- 
mitigated  by  legislation — indeed,  it  is  unknown  in  the  legis- 
lation of  the  state — and  if  it  exists  at  all,  it  is  held  as  per- 
fect and  complete  as  it  existed  in  the  hands  of  George  III. 
Statutes  regulating  private  rights,  or  ameliorating  private 


The  priority  of  the  state,  in  addition  to  the  cases  cited  in  the  opinion 
of  the  vice-chancellor,  has  been  recognized  by  other  cases  in  the  follow- 
ing states:  Maryland,  South  Carolina,  Georgia,  Pennsylvania,  Kentucky  a^nd 
North  Carolina. 

Maryland. — In  the  distribution  of  an  intestate's  estate,  between  the 
claim  of  the  state  on  a  bond  assigned  by  the  intestate  and  a  claim  of  a 
bond-debtor  of  the  intestate,  who  had  begun  an  action  on  his  bond, 
which  was  then  pending.  State  v.  Rogers,  2  Har.  &  McH.  198.  So, 
under  nearly  the  same  facts,  in  Murray  v.  Ridley,  3  Har.  &  McH.  171. 

After  the  sale  of  an  insolvent  decedent's  lanrls  for  the  payment  of 
his  debts,  deducting  from  the  proceeds  the  claim  of  his  widow  for  dower 
and  the  claims  of  his  judgment  creditors,  the  state  was  allowed  a  prefer- 
ence over  other  unsecured  creditors  on  her  claim  against  the  decedent 
as  a  defaulting  tax  collector.     Smith  v.  State,  5  Gill  45. 

Upon  two  judgments  rendered  on  the  same  day  against  a  county 
clerk,  one  for  the  state,  the  other  for  a  citizen,  that  of  the  state  stand- 
ing first  on  the  docket,  is  entitled  to  priority.     Greenes  Case.  4  Md.  Ch. 
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remedies,  do  not  extend  to  the  king  (1  Bla.  Com.  261),  nor 
to  the  state  {O'Hanlon  v.  Van  Kleeck,  Spen.  31,  40;  S.  C,  1 
Zab.  582,  589).  When  a  statute  is  general,  and  thereby  any 
prerogative,  right,  title  or  interest  is  divested  or  taken  from 
the  king,  in  such  case  the  king  shall  not  be  bound  unless 
the  statute  is  made  to  extend  to  him  by  express  words. 
Bac.  Abr.,  tit.  Prerog.  E  5.  If  the  right  exists  here,  it  is 
untouched  by  either  constitutional  or  statutory  regulation." 

This  prerogative,  upon  the  revolution,  vested  in  the 
people  of  New  Jersey  as  the  sovereign  of  the  country,  and 
is  now  in  their  hands. 

The  power  of  eminent  domain — the  foundation  of  our 
whole  system  of  internal  improvements — is  but  an  incident 
of  sovereignty,  and  derived  from  no  other  source  than  the 
clause  of  the  constitution  which  adopted  the  common  law 
of  England.  This  right,  like  the  right  of  dominion  and 
property  in  the  navigable  waters,  passed  from  King  Charles, 
as  a  prerogative  right  and  an  incident  to  regal  authority,  to 
the  Duke  of  York,  and  was  embraced  in  the  surrender  to 
Queen  Anne.  Its  possession  by  us  at  this  day  can  be  traced 
to  no  other  authority  than  that  prerogative  which  also 
embraced  the  priority  of  the  king's  debt. 

In  Arnold  v.  3Iandy,  1  Hal.  1,  Chief  Justice  Kirkpatrick 
says,  on  page  94 :    "  I  am  of   the  opinion    that,  upon  the 


349;  see  Hodges  v .  MuUikin,  \  Bland  [Md.)  503;  Davidson  v.  Ctayland,    1 
Har.  &  Johns.  546. 

A  county  clerk  made  an  assignment  to  secure  the  sureties  on  his 
bond.  Both  the  state  and  the  city  of  Baltimore  presented  claims  under 
the  assignment  for  sums  due  them,  respectively,  for  defaults  of  the 
clerk. — Held^  that  those  of  the  state  must  be  first  paid.  State  v.  Balti- 
morz,  10  Md.  504. 

South  Carolina. — In  an  action  against  the  sureties  on  an  adminis- 
tration bond,  they  may  show  that  the  intestate  owed  a  debt  to  the 
state  for  which  the  latter  held  his  mortgage,  and  that  the  administrator, 
notwithstanding  the  mortgage,  is  entitled  to  retain  the  amount  of  the 
debt  due  to  the  state  to  the  exclusion  of  other  creditors.  Lenoir  v. 
Winn,  4  Desauss.  65.  ' 

Georgia. — Here  the  preference  of  the  state  is  placed  upon  her 
sovereign  right  at  common  law,  which  was  included  in  a  general  act  of 
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revolution,  all  these  royal  rights  became  vested  in  the  people 
of  New  Jersey,  as  the  sovereign  of  the  country,  and  are 
now  in  their  hands." 

"  The  right  to  navigable  rivers  and  arms  of  the  sea  was 
included  in  the  surrender  of  the  proprietors  to  Queen  Anne 
as  a  part  of  the  sovereignty,  and  at  the  revolution  vested  in 
the  state."  Gough  v.  Bell,  1  Zab.  156,  2  Zab.  441,  3  Zab.  624. 
"  When  the  people  of  New  Jersey  took  the  government  into 
their  own  hands,  the  powers  of  sovereignty,  the  prerogatives 
and  jura  regalia,  which  before  belonged  either  to  the  crown 
or  to  parliament,  became  immediately  and  rightfully  vested 
in  the  state."  Bennett  v.  Boggs,  Bald.  C.  C.  60.  Judge  Bald- 
win says  "the  decision  in  Arnold  v.  Mundg  ought  to  be 
conclusive." 

The  opinion  of  Chief  Justice  Taney,  in  Martin  v.  Waddell, 
delivered  i\i  1842,  has  established  indisputably  that  the  j^re- 
rogativeand  jura  regalia  of  the  crown  are  vested  in  the  state 
of  New  Jersey,  no  matter  where  it  may  repose  in  other 
states.  And  this  arises  from  the  grant  of  Charles  II  to  the 
Duke  of  York,  by  various  deeds  and  conveyances  to  the 
proprietors  of  East  New  .Jersey,  and  the  surrender  to  Queen 
Anne  in  1702.     The  case  is  reported  in  3  Harr.  495. 

The  Chief  Justice  of  the  United  States  says :  "  The  land 
or  soil,  under  the  navigable  waters  of  East  New  Jersey, 


the  legislature  adopting  the  common  law.     Bobinson  v.  Bank  of  Darien, 
18  Ga.  65. 

Pennsylvania. — It  was  held  that  the  state  "always  took  preference 
to  individuals  until  the  act  of  April,  1794,  which  directs  that  debts  due 
to  the  state  from  deceased  persons  shall  be  last  paid."  Com.  v.  Lewis, 
6  Binn.  266,  271,  Tdghman,  C.  J.  See  MitcheWs  Estate,  2  Watts  87; 
Brackenridge's  Misc.  117.  "  Even  yet  she  takes  a  preference  with  regard 
to  the  estates  of  living  debtors,  for  an  account  settled  by  the  account- 
ing officers  of  the  commonwealth  becomes  a  lien  on  all  the  real  estate 
of  the  debtor."  Ibid. ;  Forney  v.  Com.,  10  Pa.  St.  405  ;  see  C^m.  Appeal, 
4  Pa.  St.  164 ;  Arnold's  Estate,  46  Pa.  St.  277. 

Massachusetts. — Under  a  statute  providing  that  the  warden  of  the 
state  prison  was  not,  in  effect,  an  agent  of  the  state,  and  that  conse- 
quently moneys  received  and  deposited  by  him  in  a  bank  were  not 
state  funds,  nor  held  in  trust  for  the  state, — Held,  therefore,  that  such 
money  could  not  be  set  off  against  a  demand  of  the  bank  upon  the 
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passed  to  the  Duke  of  York,  by  the  charters  granted  to  him 
by  his  brother,  Charles  II  of  England,  in  1664  and  1674, 
as  one  of  the  royalties  incident  to  the  powers  of  government, 
and  were  held  by  him  in  the  same  manner,  and  for  the  same 
purposes,  that  the  navigable  waters  of  England,  and  the  soils 
under  them,  are  held  by  the  crown.  All  the  interests  of 
the  Duke  of  York  in  East  New  Jersey,  including  the  royal- 
ties and  powers  of  government,  were  conveyed  to  the  pro- 
prietors of  East  New  Jersey,  as  fully  and  amply,  and  in  the 
same  condition  as  they  were  granted  to  him,  and  they  had 
the  same  dominion  and  property  in  the  navigable  waters 
and  soil  under  them,  and  in  the  rights  oi  fishery,  that  had 
belonged  to  him  under  the  oriofinal  charter,  and  were  held 
by  them  as  a  'prerogative  right,  and  incident  to  the  regal 
authority ;  and  were,  by  the  said  proprietors,  in  1702,  sur- 
rendered to  Anne,  queen  of  England,  and  her  heirs  and 
successors.  The  surrender,  according  to  its  evident  object 
and  meaning,  restored  to  the  crown,  in  the  same  plight  and 
condition,  whatever  the  Duke  of  York  held  as  a  royal  pre- 
rogative right,  with  the  political  power  to  which  it  was  inci- 
dent. When  the  people  of  New  Jersey  took  possession  of 
the  reins  of  government,  and  took  into  their  own  hands 
the  powers  of  sovereignty,  the  prerogatives  and  jura  regalia 
which  before  belonged   to  either   the   crown   or   the   par- 


state.  Com.  V.  Phcenix  Bank,  11  Mete.  129.  See,  also,  Swartwoutv.  Mechanics 
Bank,  5  Deyiio  [N.  Y.)  555  ;  Miller  v.  Receiver,  1  Paige  [N.  Y.)  444.  Fol- 
lowing the  Massachusetts  case,  the  United  States  circuit  court  for  Wis- 
consin [E.  D.),  decided,  under  a  similar  statute,  that  such  warden  was  not 
to  be  considered  a  representative  of  the  state  of  Wisconsin  so  far  as  to 
entitle  him  to  claim,  in  distributing  assets,  a  preference  for  the  sum 
deposited  by  him  in  a  bank  which  afterwards  became  insolvent.  Corn 
Exchange  Bank  Case,  15  Nat.  Bank.  Reg.  431,  Drummond  J.  \_N.  B.  Under 
the  Bankrupt  Act  the  state  is  preferred.]  See,  also,  Brand's  Case,  3 
Nat.  Bank.  Reg.  324. 

North  Carolina. — After  a  fraudulent  conveyance  of  lands  and  a  sale 
un<ler  execution  against  the  vendor,  the  fraudulent  vendee,  before  the 
delivery  of  the  sheriff's  deed,  entered  into  recognizance  to  the  state. — 
Held,  that  as  the  fraudulent  vendee  had  no  valid  title  to  the  lands  at 
the  time  of  giving  the  recognizance,  the  state  could  thereby  derive  no 
preference  over  the  execution  purchaser,  the  shei'iff's  deed  relating 
back  to  the  time  of  his  sale.     Hoke  v.  Henderson,  3  Dcv.  12. 
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liament,  became  immediately  and  rightfully  vested  in  the 
state." 

The  early  history  of  JSTew  Jersey  and  Maryland  are  almost 
identical  in  respect  to  these  questions.  The  grant  to  Lord 
Baltimore  and  the  Duke  of  York  were  great  state  papers, 
framed  with  great  deliberation ;  were  submitted  to  the  law 
officers  of  the  crown,  and  every  word  well  weighed  and 
understood.  The  cotemporaneous  history  of  England  abun- 
dantly manifests  this. 

"  The  preference  in  payment  of  debts  was  a  branch  of 
government  prerogative  at  common  law,  and  it  was  intro- 
duced as  such  in  Maryland.  It  is  still  the  law  where  the 
property  of  the  debtor  remains  in  hand,  and  there  is  no  lien 
standing  in  the  way."     1  Kent  Com.  (12th  ed.)  248, 7\ote  (6). 

The  third  article  of  the  declaration  of  rights  made  on 
the  od  of  ]!!^vember,  1776,  declares  that  the  inhabitants  of 
Maryland  are  entitled  to  the  common  law  of  England  and 
the  trial  by  jury,  according  to  the  course  of  that  law,  and 
to  the  benefit  of  such  of  the  English  statutes  as  existed  at 
the  time  of  their  first  emigration,  &c. 

The  cohstitution  of  New  Jersey,  approved  in  provincial 
congress,  at  Burlington,  July  2d,  1776,  declares  "  That  the 
common  law  of  England  as  well  as  so  much  of  the  statute 
law  as  has  -been  heretofore  practiced  in  this  colony,  shall 


The  preference  of  the  state  is  confined  to  its  own  claims,  and  does 
not  embrace  those  of  corporations  of  which  the. state  is  owner  in  whole 
or  in  part  {Bank  of  South  Carolina  v.  Gibbs,  3  McCord  (S.  C.)  377;  Fields 
V.  Wheadey,  1  Sneed  [Tenn.)  351.  See  Bank  of  Alabama  \ .  Gibson,  6  Ala. 
814 ;  Turnpike  Co.  v.  Wallace,  8  Wads  316  ;  Moore  v.  Wabash  Canal  Co.,  7 
Ind.  462  :  Seymour  v.  Milford  Turnpike  Co.,  10  Ohio  476  ;  Slate  Bank  v. 
Brown,  \  Scam.  {III.)  106;  Governor  v.  Woodivorth,  63  III.  254);  unless 
exjjressly  included  by  statute.  Central  Bank  v.  Little,  11  Ga.  346;  Hob- 
inson  \.Bank  of  Darier,  18  Ga.  65  ;  Stfk^  v.  Dickson,  38  Ga.  171  ;  Mahone 
V.  Central  Bank,  17  Ga.  Ill  ;  Tilford  v.  Bank  of  Ky.,  2  Dana  115,  121. 

Kentucky. — It  is  only  over  debtors  of  the  same  degree ;  hence,  an 
individual  debtor  by  specialty  is  preferred  to  the  state  by  simple  con- 
tract.    Com.  V.  Logan,  1  Bibb  {Ky.)  529;  Smith  v.  State,  5  Gill  45. 

So  an  individual  judgment  debt  is  preferred  to  an  unsecured  claim 
of  the  state.  Hollingsworth  v.  Patten,  3  Har.  &  McH.  {Md.)  125  ;  State  v. 
Cleary,  2  Hill  {S.  C.)  600  ;  Brackenridge' s  Misc.  142. 
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Still  remain  in  force  until  they  shall  be  altered  by  a  future 
law  of  the  legislature ;  such  parts  only  excepted  as  are 
repugnant  to  the  rights  and  privileges  contained  in  this 
charter;  and  that  the  inestimable  right  of  trial  by  jury  shall 
remain  confirmed  as  a  part  of  the  law  of  this  colony,  without 
repeal,  forever."     P.  L.  1821,  p.  7,  §  22. 

In  the  case  of  State  of  Marylavd  v.  Bank  of  Maryland,  it 
was  held :  "  The  royal  prerogative  right  of  preference  in 
payment  of  debts  is  a  branch  of  the  common  law  of  England, 
and  that  common  law  has  been  adopted  in  this  state  by  the 
general  terms  of  the  declaration  of  rights  and  the  third 
article  thereof.  And  this  secures  to  the  state  the  right  at 
common  law  to  have  its  debts  first  paid  out  of  the  property 
of  the  debtor  remaining  in  his  hands,  and  no  lien  standing 
in  the  way.  The  right  of  priority  of  the  state  is  a  rule 
only  in  the  distribution  of  the  property  of  the  debtor, 
requiring  the  debt  due  to  the  state  to  be  first  paid,  where 
the  individual  creditor  has  no  antecedent  lien  overreaching 
it.  The  state  of  Maryland's  funds  were  deposited  in  a  bank 
under  resolutions  of  the  general  assembly,  and  the  bank 
being  in  failing  circumstances,  the  president  and  directors 
thereof  transferred  all  its  property  to  trustees  for  the  equal 
benefit  of  all  its  creditors.  Held,  that  the  assignment  was 
valid,  and  that  the  preference  which  the  state  had  in  the 


Maryland. — It  has  been  held  that  the  lien  of  the  state  begins 
when  suit  is  instituted.  Hodges  v.  Mullikin,  1  Bland  503  ;  Jones  v.  Jones, 
1  Bland  443  ;  Davidson  v.  Clayland,  1  Har.  cfr  Johns.  546. 

Georgia. — That  the  state  is  not  entitled  to  the  writ  of  protection 
nor  the  extent  in  chief  or  in  aid.  Robinson  v.  Bank  of  Darien,  18  Ga. 
65  ;  but  see  Jones  v.  Jones,  1  Bland  {Md.)  443  ;  Birchfield  v.  Brown,  Id. 
446,  notes. 

The  following  cases  are  examples  of  the  rule  that  ijroceedings  in 
bankruptcy  do  not  apply  to  or  affect  a  state  : 

In  People  v.  Duncan,  41  Cal.  509,  a  franchise  to  construct  a  turnpike 
was  held  to  be  not  assignable  to  a  bankrupt  assignee,  without  the  con- 
sent of  the  granting  power.     See  Stewart  v.  Hargrove,  23  Ala.  429. 

In  Stokes  v.  Georgia,  46  Ga.  412,  a  sale  of  a  bankrupt's  land  by  his 
assignee  was  held  not  to  divest  the  lien  of  the  state  thereon  for  taxes, 
although  it  was  sold  by  the  assignee  free  from  encumbrance.  See,  also, 
Doane  V.  Chittenden,  25  Ga.  103;  Missovri  v.  Rowse,  49  Mo.  586;  Brandos 
Case,  3  Nat.  Bk.  Reg.  324  ;  Dwdap  v.  Gallatin  Co.  15  ///.  7. 
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payment  of  her  claim  so  long  as  the  title  to  the  property 
remained  in  the  bank  was  defeated  by  the  deed  of  trust." 

The  vice-chancellor  says,  •'  An  author  quite  as  eminent  as 
a  jurist  as  any  name  that  ever  adorned  the  American  bench, 
has  stated  that  the  right  of  preference  of  a  state,  in  this 
country,  does  not  rest  upon  the  common  law,  but  exists 
only  where  given  by  statute,"  citing  1  Kent  Com.  248, 
note  (c). 

By  reference  to  the  note  on  page  248  {12th  ed.)  (the  note 
being  there  marked  note  (6)),  it  appears  that  it  was  the 
remark  of  a  judge  in  South  Carolina  in  the  case  of  State  v. 
Harris,  2  Bailey  598,  and  not  the  opinion  of  the  eminent 
jurist  alluded  to ;  but,  on  the  contrary,  the  case  shows  that 
it  was  the  opinion  of  Judge  O'Neall :  That  as  the  statutes 
of  South  Carolina  had  specified  when  priorities  should  exist 
they  had  excluded  the  common  law  rule ;  and  the  early  his- 
tory of  South  Carolina  shows  that,  unlike  Maryland  and 
New  Jersey,  the  common  law  was  never  adopted  in  that 
state.  The  authority,  therefore,  cited  by  the  vice-chancellor, 
amounts  to  nothing,  except  to  the  point  that  South  Carolina 
did  not  adopt  the  common  law  including  the  lex  prerogatica. 

The  note  in  Kent,  after  citing  the  law  in  Maryland  as  laid 
down  in  the  case  of  State  v.  Bank  of  Maryland,  alludes  to  the 
rule  in  South  Carolina  and  then  concludes :   "  The  common 


In  Com.  V.  Hutchinson^  10  Pa.  St.  466,  to  an  action  brought  by  the  state 
for  taxes  on  fees  received  by  the  defendant,  from  his  successor,  after 
the  defendant's  removal  from  the  office  of  prothonotary,  the  defendant 
pleaded  his  discharge  in  bankruptcy. — Held,  that  such  discharge  did 
not  bind  the  state. 

In  Saunders  v.  Com.  10  Gratt.  494,  a  similar  plea  to  an  information  by 
the  attorney-general  against  an  inspector  of  a  public  warehouse  and 
his  sureties,  for  the  amount  of  dues  owing  to  the  state  by  the  inspector, 
was  overruled  on  the  same  ground. 

In  People  v.  Spalding,  10  Paige  284,  a  defendant  in  chancery  had  been 
committed  for  contempt  for  not  paying  a  fine. — Held,  that  his  discharge 
in  bankruptcy  would  not  release  him  from  its  payment  or  from  the 
confinement.  [This  case  was  afterwards  affirmed  in  the  Nevp  York 
court  for  the  correction  of  errors,  7  Hill  301,  and,  again,  in  the  United 
States  supreme  court.     4  Hnv).  21.] 

In  Jones  v.  State,  28  Ark.  119,  it  was  held  that  a  discharge  in  bank- 
ruptcy was  a  good  plea  by  a  surety  on  a  recognizance  on  an  indictment. 
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law  prerogative  of  the  king  to  be  paid  in  preference  to  all 
other  creditors,  is  therefore  not  unwersally  adopted  in  this 
country,"  &c.,  &c.     See  1  Kent  Com.  248,  note  (6). 

In  the  year  1848,  in  the  case  of  Green's  Estate,  4  Md.  Ch. 
349,  it  was  held :  "  Whenever  the  state  and  a  citizen  have 
claims  in  equal  degree,  and  a  conflict  arises  by  death  or  the 
act  of  the  party  not  having  enough  to  pay  his  debts,  the  claim 
of  the  citizen  must  yield  to  the  right  of  the  state." 

And  in  the  year  1856  the  court  of  appeals  in  the  state 
of  Maryland,  in  the  case  of  State  v.  Baltimore,  reported 
in  10  Md.  504,  held  :  ''  Where  the  state  and  other  parties  are 
creditors  under  the  sayne  bond  of  the  same  jyarty  who  has  con- 
veyed his  property  by  a  deed  of  trust  to  indemnify  his  sure- 
ties on  the  bond,  the  state,  by  virtue  of  its  prerogative,  is 
entitled  to  priority  of  payment  out  of  the  proceeds  of  the 
property  sold  by  the  trustee  in  the  deed,  under  the  direction 
of  a  court  of  equity." 

Georgia  was  one  of  the  states  that  introduced  the  common 
law  by  enactment.  The  act  can  be  found  in  Marb.  ^  Crawf. 
Dig.  of  Ga.  404.  "And  also  the  common  law  of  England 
and  such  of  the  statute  laws  as  were  usually  in  force  in  the 
said  province."  The  words  are  almost  identical  with  the 
words  in  the  constitution  of  New  Jersey  and  in  the  declara- 
tion of  rights  in  Maryland. 


Bankrupt  acts  do  not  include  the  king  {Anonymous,  1  Atk.  262 ;  JRex 
V.  Pixki/.  Bunh.  202;  Rassel's  Case,  19  Ves.  164,  165;  Temple's  Case,  2 
Ves.  &  Beam.  391  ;  Cranford  v.  Ait'ii-Gen.  7  Price  1)  ;  nor,  the  United 
States  (  United  States  v.  Rob  Roy,  1  Woods  42 ;  United  States  v.  Herron,  20 
Wall.  251 ;  Lewis  v.  United  States,  2  Otto  618,  622). 

The  same  rule  applies  to  proceedings  in  insolvency. 

In  People  v.  Rossiier,  4  Cow.  143,  a, judgment  was  obtained  by  the  state 
against  an  attorney  for  fees  due  the  state,  and  under  a  ca.  sa.  issued 
thereon  he  was  imprisoned, — Held,  that  a  subsequent  insolvent  dis- 
charge would  not  release  him. 

In  People  v.  Herkimer,  4  Cow.  345,  to  an  action  of  assumpsit  for  fees  due 
the  state,  the  defendant  pleaded  that  after  the  promises  etc.,  he  had  ,- 
obtained  his  discharge  as  an  insolvent,  and  such  plea,  on  general 
demurrer,  was  overruled.  See,  also.  State  v.  Baltimore,  '10  Md.  504,  ubi 
supra;  Smith  v.  Randall,  1  Allen  456,460;  Ati'y-Gen.  v.  Baker,  9  Rich.  [S. 
C.)  Eq.  520. 
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The  adjudication  on  the  subject  in  Georgia  is  that  the 
sovereign  right  of  priority  existed  at  common  law,  and  became 
a  part  of  the  law  of  Georgia.  That  it  was  a  wholesome 
right  and  its  exercise  was  necessary  to  protect  the  public 
revenue.  The  claim  was  not  made  in  that  state  until  1855, 
so  that  the  case  is  a  direct  authority  against  the  vice-chan- 
cellor's doctrine  that  the  right  could  be  lost  by  non-user. 

Judge  Lumpkin  says  :  "  The  sovereign  right  of  the  state 
to  priority  of  payment  out  of  the  eftects  of  an  insolvent,  is 
based  upon  the  common  law,  and  was  adopted  by  the  act  of 
1784,  which  introduces  into  the  jurisprudence  of  Georgia 
the  whole  body  of  the  common  law.  *  *  *  *  It  is  a 
wholesome  right,  and  as  such  should  receive  the  sanction 
and  approbation  of  the  courts.  This  right  of  priority  is 
not  inconsistent  with  the  principle  or  spirit  of  our  institu- 
tions, but  is^  necessary  for  the  protection  of  the  public  rev- 
enue, so  as  to  enable  the  government  to  accomplish  the 
end  of  its  institution."  Robinson  v.  Bank  of  Darien,  18 
Ga.  66. 

St.  George  Tucker,  in  his  Commentaries  on  Blackstone,Q2iyB : 
"As  it  respects  the  commonwealth  of  Virginia,  considered 
as  an  independent  state,  unconnected  with  any  other,"  the 
tracing  of  the  progress  of  the  common  law  of  England  to 
our  own  shores,  "  might  have  been  regarded  as  an  unneces- 


In  Columbian  Ins.  Co.  Case,  3  Keyes  123,  after  an  assessment  for  taxes 
on  t\ie  personalty  o^  the  company  and  a  demand  for  payment,  a  receiver 
was,  at  the  instance  of  a  stockholder,  appointed  and  qualified  on  the 
same  day  on  which  the  marshal  issued  a  warrant  to  collect  the  taxes. — 
Held,  that  the  claim  of  the  state  took  precedence  over  that  of  any  cred- 
itor of  the  corporation. 

In  State  v.  Walsh,  2  Gill  &  J.  [Md.)  406,  the  defendant  obtained  his 
insolvent  discharge  after  the  state  had  recovered  judgment  against 
him  as  surety  on  a  delinquent  tax-collector's,  bond.  Subsequently  he 
was  arrested  on  a  ca.  sa.  thereon. — Held,  that  he  could  plead  his  dis- 
charge in  bar. 

In  Staiev.  Harris,  2  Bailey  598,  the  state  was  held  to  be  entitled  to  no 
preference  over  any  other  creditor,  in  the  distribution  of  an  insolvent's 
assets. 

In  ScotCs  Case,  19  Ohio  St.  581,  it  was  held  that  a  statute  authorizing 
parties  imprisoned  for  the  non-payment  of  fines  to  be  discharged  upon 
taking  the  benefit  of  the  insolvent  laws,  was  constitutional. 

21 
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sary  trouble  at  this  day ;  the  convention  by  which  the  con- 
stitution of  the  commonwealth  was  established  having 
expressly  declared  '  that  the  common  law  of  England  and  all 
statutes  or  acts  of  parliament  made  in  aid  of  the  common 
law  prior  to  the  fourth  year  of  James  the  First,  which 
are  of  a  general  nature,  not  local  to  that  kingdom,  together 
with  the  several  acts  of  the  colony  then  in  force,  so  far  as  the 
same  may  consist  with  the  several  ordinances,  declarations 
and  resolutions  of  the  general  'convention,  shall  be  consid- 
ered as  in  full  force  until  the  same  shall  be  altered  by  the 
legislative  powers  of  the  commonwealth.'  {Ord.  of  Com., 
May,  1776,  c.  5,  Chancellors  37.)  From  all  these  considera- 
tions it  will  appear  that  in  our  inquiries  how  far  the  common 
law  and  statutes  of  JEngland  were  adopted  in  the  British 
colonies ;  or,  in  other  words,  what  parts  of  those  laws  might 
be  deemed  applicable  to  their  respective  situations  and  cir- 
cumstances, we  must  again  abandon  all  hopes  of  satisfaction 
from  any  general  theory,  and  resort  to  their  several  charters, 
pruvincial  establishments,  legislative  codes  and  civil  histories  tor 
information.  For,  although  the  colonial  legislatures  are 
understood  to  have  been  inhibited  from  passing  any  law 
derogatory  from  the  sovereignty  of  the  crown  or  repugnant 
to  the  laws  and  statutes  of  England,  which  seems  to  have 
been  the   only  common  rule  imposed  upon  them,  yet  the 


An  insolvent  discharge  does  not  bar  the  United  States  ( United  States 
V.  Wilson,  8  Wheat.  253  ;  Glenn  v,  Humphreys,  4  Wash.  C.  C.  424 ;  United 
States  V.  Hewes,  Crabbe  307). 

In  Sessions  v.  Stevenson,  11  Bich.  {S.  C.)  Eq.  282,  it  was  held  that  if  the 
United  States  came  in  under  a  bill  to  marshal  assets,  it  stood  on  the 
same  footing  as  other  creditors.     See  Mitchell's  Estate,  2  Watts  87. 

Assignments  for  the  benefit  of  creditors  do  not  affect  a  state. 

In  Missouri  v.  Bowse,  49  Mo.  586,  a  corporation,  after  neglecting  for 
several  years  to  pay  their  taxes,  finally  made  an  assignment.  After- 
wards the  tax-collector  seized  their  personal  proj^erty,  on  which  it  was 
admitted  he  had  no  lien  before  (at  common  law,  there  is  no  lien  on 
personalty  for  taxes,  Bailey  v.  Fugua,  24  Miss.  497),  and  it  was  bid  in,  at 
the  sale,  by  the  assignees,  who  then  sued  the  collector  on  his  officisrl 
bond. — Held,  that  th©  claim  of  the  state  was  not  affected  by  the  assign- 
ment. Compare  State  v.  Graver,  8  Vr.  174  ;  Cones  v.  Wilson,  14  Ind.  465  ; 
Frierson  v.  Branch,  30  Ark.  453.  See  Anderson  v.  Mississippi,  23  Miss.  459  ; 
Murray  v.  Bottenham,  6  Johns.  Ch.  52. 
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application  of  this  rule  in  the  several  colonies  will  be  found 
to  have  been  as  various  as  their  respective  soils,  climates 
and  productions." 

The  constitution  of  Massachusetts  declares  "  that  all  the 
laws  which  had  been  theretofore  adopted,  used  and  approved 
in  the  province,  colony  or  state  of  Massachusetts-Bay,  and 
usually  practiced  on,  in  the  courts  of  law,  shall  still  remain 
and  be  in  full  force,  until  altered  or  repealed  by  the  legisla- 
ture." 

The  constitution  of  South  Carolina,  established  March 
19th,  1778,  declares  "  that  the  resolutions  of  the  late  con- 
gresses of  that  state,  and  all  laws  then  in  force  there  and  not 
thereby  repealed  shall  so  continue  until  altered  or  repealed 
by  the  legislature  of  the  state,  unless  where  they  are  tem- 
porary." 

In  comm^enting  upon  these  clauses,  neither  of  which  adopt 
the  common  law  of  England,  and  contrasting  the  result 
with  the  effect  of  such  clauses  introduced  by  New  Jersey 
and  Maryland,  Mr.  Tucker  says  :  "  The  adoption  of  the  laws 
of  England,  we  see,  was  confined  to  such  as  had  been  there- 
tofore adopted,  used  and  approved,  ivithin  the  colony,  and 
usually  practiced  on  in  the  courts  of  law,  with  an  exception 
as  to  such  parts  as  were  repugnant  to  the  rights  and  liber- 
ties contained  in  the  constitution.  It  was  therefore  essential 
to  the  force  and  obligations  of  any  rule  of  the  common  law 
that  it  had  been  before  that  time  actually  adopted,  used  or 


In  State  of  Man/land  v.  Bavk  of  Maryland,  6  Gill  &  Johns.  205,  funds 
of  the  state  were  deposited  in  a  bank  which  afterwards  made  an  assign- 
ment.— Held,  that  the  priority  of  the  state  was  thereb}^  destroyed. 

The  following  opinions,  possessing  some  historical  as  well  as  legal 
interest  in  connection  with  this  subject,  are  here  inserted :  The  pre- 
rogative right  to  royal  mines  was  formerly  asserted  in  New  Jersey,  as 
appears  by  the  opinions  of  Sir  Robert  Raymond,  attorney -general  and 
Sir  Philip  Yorke,  solicitor-general,  upon  the  application  of  Gov.  Bur- 
net, December  12th,  1722  [Forsyth's  Opimons  158). 

"The  right  to  fines,  forfeitures  and  escheats  in  New  Jersey,  belonas 
to  the  king,  and  not  to  the  proprietors  of  the  soil,  bv  virtue  of  the 
grant  to  the  Duke  of  York." — Sir  Edward  Northey,  attorney-general. 
A.D.  1705  (Forsyth's  Opinions  157). — Rep. 
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approved  in  the  colony ;  and  further,  that  it  should  not  be^ 
repugnant  to  the  rights  and  liberties  contained  in  the  consti- 
tution. Although  it  might  be  found  in  every  law  treatise^, 
from  Bracton  and  Glanville  to  Coke,  Hale,  Hawkins  and 
Blackstone,  or  in  every  reporter  from  the  year-books  to  the 
days  of  Lord  Manslield,  it  would  have  no  more  force  in  Mas- 
sachusetts than  an  edict  of  the  emperor  of  China." 

The  vice-chancellor  further  says  that  Mr.  Griffith  declared 
it  to  be  his  opinion  "  that  our  laws  give  no  preference  to 
debts  of  any  kind  due  to  the  state ;  they  stand  only  on  the 
same  footing  as  other  debts,  according  to  their  degree."  4 
Grif.  Law  Reg.  1281,  note  (2). 

By  reference  to  the  citation  it  appears  that  Mr.  Griffith 
does  not  sustain  the  position  which  he  is  cited  to  support. 
Under  the  title,  "  Payment  of  debts  by  executors  and  administra- 
tors,''  he  asks  the  question,  "Is  the  law  of  England  in  regard 
to  the  order  of  paying  debts  by  executors  and  administra- 
tors, in  force  ?"  and  answers  it,  viz. :  "  Where  executors  and 
administrators  do  not  proceed  as  upon  an  insolvent  estate,  we 
have  no  law,  so  far  as  respects  the  order  and  jpriority  of  pay- 
ment of  debts  and  administration  of  the  personal  assets,  other 
than  the  common  law  ;  except  that  an  executor,  being  a  debtor^ 
is  not  released  from  his  debt  by  such  appointment,  unless  so- 
expressed  in  the  will ;  but  it  is  to  be  assets,  and  so  accounted 
for."  [R.  L.  p.  573.)  By  a  note  he  says:  "  Our  laws  give  no 
preference  to  debts  of  any  kind  due  to  the  state ;  they  stand 
only  on  the  footing  of  other  debts,  according  to  their 
degree."  It  appears,  therefore,  that  in  the  text  he  says  that 
we  have  "no  law  but  the  common  law;"  in  the  note 
he  informs  us  of  the  fact  that  the  statute  referring  to 
the  payment  of  debts  by  executors  and  administrators  con- 
tains no  reference  to  the  priority  of  the  state.  The  statutes 
referred  to,  and  of  which  he  is  speaking,  refer  only  to  the  estate  of 
decedents. 

Yet,  by  reference  to  a  portion  of  the  vice-chancellor's 
opinion,  already  quoted,  it  will  be  seen  that  the  king  cannot 
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be  divested  by  a  general  law  of  his  rights,  unless  the  statute 
is  jnade  to  extend  to  him  by  express  words. 

The  authority  of  Mr.  Ewing  is  simply  to  the  same  effect. 
The  deduction  made  from  the  passage  by  the  vice-chancellor 
is  lion  sequitur ;  he  assumes  that  because  a  statute  directory 
to  executors  and  administrators,  directing  the  order  in  which 
the  debts  of  intestates  shall  be  paid,  does  not  include  the 
priority  of  the  sovereign,  therefore  the  common  law  pre- 
rogative in  cases  of  insolvent  debtors  is  thereby  abolished. 
See  2  Kejit  Com.  *416 ;   MitchelVs  Estate,  2  Watts  87. 

The  vice-chancellor  further  says :  "  The  federal  govern- 
ment unquestionably  possessed  2i^  high  a  prerogative  right  as  a 
creditor  as  any  sovereignty  could  under  a  government  repub- 
lican in  form,  yet  it  never  attempted  to  exercise  the  crown's 
common  law  prerogative  in  this  respect,  but  as  early  as  1797 
established  "a  right  of  preference  by  statute." 

Now  the  simple  truth  is,  that  the  federal  government 
never  possessed  any  common  law  power  whatever,  it  being 
:a  fact,  that  has  never  been  disputed,  that  it  is  a  government 
of  limited  power,  possessing  no  other  rights  than  those  con- 
ceded by  the  states.  The  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the 
people. 

Mr.  Tucker  says :  "  It  is  distressing  to  reflect  that  it  ever 
should  have  been  made  a  question  whether  the  constitution 
of  the  United  States,  on  the  whole  face  of  which  is  seen  so 
much  labor  to  enumerate  and  define  the  several  objects  of 
federal  power,  could  intend  to  introduce  in  the  lump,  in  an 
indirect  manner,  and  by  a  forced  construction  of  a  few 
phrases,  the  vast  and  multifarious  jurisdiction  involved  in 
the  common  law ;  a  law  filling  so  many  ample  volumes ;  a 
law  overspreading  the  entire  field  of  legislation ;  a  law  that 
would  sap  the  foundation  of  the  constitution,  as  a  system  of 
limited  and  specified  powers." 

It  was  necessary  for  the  sovereign  to  have  the  right,  and 
"therefore,  under  the  exercise  of  its  duty  to  pay  the  public 
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debts,  it  was  held,  in  Fisher  v.  Blight,  that  congress  pos- 
sessed the  power  to  pass  such  a  statute.  See  2  Kent  244. 
The  fact  that  the  federal  government  did  not  possess  the 
power,  so  far  from  being  an  argument  in  favor  of  the  states 
not  inheriting  it,  is,  on  the  contrary,  additional  evidence 
that  the  common  law  prerogative  of  the  sovereign  remained 
unimpaired  in  the  states. 

m.  If  the  jprerogative  existed^  it  could  not  be  lost  by  non-user. 

The  vice-chancellor  says :  "  So  far  as  my  knowledge 
extends,  no  law  officer  of  the  state  has  ever  attempted  to- 
enforce  it.  For  over  one  hundred  j-ears,  as  an  actual  prac- 
tical prerogative  of  government,  it  has  neither  been  exerted 
nor  recognized,  and  this  *  *  would  seem  to  negative 
the  existence  of  the  right  with  great  emphasis."'  Ko  argu- 
ment can  be  deduced  from  non-user  or  the  failure  to  assert 
it  on  the  part  of  the  law  officers  of  the  state — (1)  Because,, 
having  been  adopted  by  the  constitution  of  the  state,  and 
declared  to  be  a  part  of  the  law  of  this  state  by  the  supreme 
courts  of  this  state  and  of  the  United  States,  its  existence 
does  not  depend  upon  its  exercise.  (2)  Nullum  tempus  occur- 
rit  regi  has  been  the  standing  maxim  upon  all  occasions. 

In  Sanelerson  v.  Baker  ^  Vorste,  4  Mass.  422,  Chief  Justice 
Parsons  says  :  "  No  laches  can  be  imputed  against  the  gov- 
ernment, and  against  it  no  time  runs  so  as  to  bar  rights." 

The  right  of  proclaiming  war  or  peace,  making  treaties 
and  sending  ambassadors,  the  jus  regiam  in  the  shore,  can 
not  be  lost  by  non-user.  This  latter  was  never  asserted  in 
New  Jersey  until  1821,  and  Judge  Baldwin,  in  1830, 
expresses  an  opinion  that  this  right  ought  to  be  considered 
as  established  by  the  decision  oi  Arnold  v.  Mundy.  It  is 
well  known  that  the  decision  of  the  courts  of  this  state  since 
that  time  have  advanced  in  the  claim  of  the  extent  of  this 
prerogative,  until  now,  in  derogation  of  common  right,  the 
riparian  proprietor  can  be  cut  off  from  access  to  the  water* 
adjacent  to  his  upland.  As  late  as  1842  the"  question  was 
again  before  Chief  Justice  Taney. 
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The  whole  of  the  riparian  laws,  and  the  decisions  of  our 
courts  thereupon,  are  gross  assumptions  of  power  if  the 
suggestion  of  the  vice-chancellor  is  tenable,  for  the  right 
exercised  b}^  New  Jersey  to-day  over  the  shore  is  at  least  as 
great  as  ever  was  claimed  by  the  British  crown. 

Where  can  we  turn  to  any  claim  made  by  any  law  officer 
to  immunity  on  the  part  of  the  state  from  being  sued,  or 
protection  for  the  property  of  the  people  from  the  process 
of  the  courts  ?  It  exists  only  by  virtue  of  the  sovereign 
prerogative,  and  because  the  state  can  do  no  wrong.  The 
occasions  for  its  assertion  never  occur. 

In  Maryland  the  sovereign  claim  of  priority  for  its  debts 
was  not  asserted  until  1834,  nearly  sixty  years  after  the 
declaration  of  independence ;  and  yet  the  suggestion  that 
this  common  law  prerogative  of  the  sovereign  adopted  by 
their  bill  of  rights  had  been  lost  by  non-user,  was  not  even 
suggested  in  the  Maryland  case. 

rV.  The  title  to  the  'property  of  an  insolvent  corporation  is  not 
divested  by  force  of  law  upon  the  appointment  of  a  receiver. 

The  vice-chancellor  says,  title  to  this  property  is  divested 
by  force  of  law,  and  such  divestiture  is  perfect  and  absolute, 
and  that  no  claim  was  made  by  the  state  until  after  a  receiver 
had  been  appointed. 

It  appears  in  the  case  that,  without  making  the  state  a 
party,  or  without  any  notice  to  the  state  treasurer  or  law 
officers  of  the  state,  the  bank  in  New  Brunswick  which  had 
on  deposit  $34,000  of  the  taxes  of  the  people  of  Middlesex 
county,  deposited  there  by  the  collector  of  the  county  to 
the  credit  of  the  treasurer  of  the  state,  was  declared  insolv- 
ent and  a  receiver  appointed.  Immediately  thereupon,  by  the 
direction  of  the  then  attorney-general,  Hon.  Jacob  Vanatta, 
the  state  treasurer  demanded  the  amount  in  full  as  a  pre- 
ferred claim,  to  which  demand  the  reply  w^as  "that  they 
were  not  in  a  condition  to  pay  at  that  time."  On  July  7th, 
1877,  the  state  treasurer  filed  a  petition  on  behalf  of  the 
state,  asking  an  injunction  to  prevent  any  payment  being 
made  until  the  right  of  the  state  could  be  determined,  which 
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order  was  granted,  and  now  the  vice-chancellor  holds  that 
although  the  right  of  the  state  might  have  been  perfect  on 
the  day  the  receiver  was  appointed,  that  that  appointment 
divested  the  title  to  the  property  by  force  of  law. 

The  vice-chancellor  has  here  fallen  into  an  error  in  refer- 
ence to  a  fundamental  principle,  and  as  it  is  made  a  part  of 
the  syllabus  of  the  case  as  reported,  it  is  of  paramount 
importance  that  it  should  be  corrected  by  this  court. 

In  Kline  v.  Jeivett,  11  C.  E.  Gr.  474,  the  vice-chancellor 
himself  held  that  the  receiver  of  the  Erie  Railroad  Company 
stood  in  respect  to  duty  and  liability  just  where  the  corpo- 
ration would  were  it  operating  the  road.  "  That  whether 
the  receiver  is  regarded  as  the  officer  of  the  law  or  the  rep- 
resentative of  the  proprietors  of  the  corporation  or  its 
creditors,  or  as  combining  all  their  characters,  he  is  trusted 
with  the  powers  of  the  corporation  and  must,  therefore, 
necessarily  be  burdened  with  its  duties  and  subject  to  its 
liabilities." 

The  decree  in  the  case  is  manifestly  founded  upon  the 
undisputed  doctrine  that  the  receiver  is  an  officer  of  the 
courts  holding  possession  for  those  who  may  be  decreed  to 
have  the  right.     His  possession  was  their  possession. 

Mr.  Kerr,  in  his  book  on  Receivers,  says  :  "  The  eft'ect  of 
the  appointment  of  a  receiver  is  to  remove  the  possession  of 
the  property  from  the  parties  to  the  suit.  If,  at  the  time  a 
receiver  is  appointed,  a  party  claiming  a  right  in  the  same 
subject-matter  uncier  a  title  paramount  to  that  under  which 
the  receiver  is  appointed,  is  in  possession  of  the  right  which 
he  claims,  the  appointment  of  a  receiver  leaves  him  in  pos- 
session, but  parties  to  the  suit,  who  are  not  in  possession 
under  a  paramount  title,  are  removed  from  possession  by 
the  appointment  of  a  receiver.  If  a  party  to  the  suit  be 
appointed  receiver,  the  same  rule  obtains. 

"  The  appointment  of  a  receiver,  however,  does  not  in 
any  way  affect  the  right  to  the  property.  The  court  of 
chancery,  in  a  suit  for  a  receiver,  deals  with  the  possession 
only,  until  the  right  can  be  determined,  if  the  right  be  the 
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subject-matter  in  dispute  between  the  parties,  or  until  the 
encumbrances  have  been  cleared  off,  if  the  appointment  has 
been  made  at  the  suit  of  an  encumbrancer.  Where  the  right 
is  the  subject-waiter  in  dispute,  the  receiver  merely  holds  the 
property  for  lohosoever  may  ultimately  appear  to  be  entitled  to  it." 
Kerr  on  Receivers  158,  159. 

He  refers  to  the  case  of  Evelyn  v.  Lewis,  3  Hare  472,  where 
the  argument  of  Messrs.  Cooper  and  Rolt,  followed  by  the 
opinion  of  Vice-Chancellor  Wigram,  would  seem  to  leave  no 
room  for  doubt  or  dispute  on  this  proposition.  A  note  in 
the  American  edition  says  :  "  That  a  receiver  represents  the 
interests  of  all  the  parties  in  the  property,  and  that  it  is  his 
duty  to  protect  it  to  the  best  of  his  ability  for  all  those  inter- 
ested, although  those  interests  may  be  various  and  conflictino- 
or  involved  in  doubt."  See  Iddings  v.  Bruen,  4  Sandf.  Ch. 
417;  Hutchinson  v.  Lord  Massareene,  2  Ball  ^  B.  55;  Davis 
v.  Duke  of  llarlborouyh,  2  Swans.  125;  Delaney  v.  Mansfield, 
1  Hog.  234. 

In  the  Maryland  case.  Chief  Justice  Buchanan  says  :  "We 
have  endeavored  to  show  that  this  is  a  fair  and  bona  fide 
assignment  for  a  valuable  consideration  and  passes  the 
property  from  the  bank  and  beyond  its  power  or  control. 
If  so,  and  a  similar  assignment  in  England  has  the  effect  to 
protect  the  property  against  the  king's  extent  and  to  defeat 
his  priority  (as  we  have  seen  it  does),  it  has  equally  the  effect 
here  to  protect  the  property  in  the  hands  of  the  trustees 
against  common  law  priority  of  the  state." 

The  vice-chancellor  has,  evidently,  been  led  into  error,  by 
failing  to  observe  the  distinction  drawn  between  a  valid 
assignment,  under  a  deed  which  has  divested  the  insolvent 
of  his  property,  by  his  own  act,  and  the  possession  of  a 
receiver. 

In  conclusion,  it  is  insisted  that  the  view  taken  by  the 
vice-chancellor,  that  the  assertion  of  this  right  of  priority, 
on  the  part  of  the  state,  should  be  regarded  as  in  antago- 
nism to  the  cardinal  objects  of  a  government  established  by 
the  people,  for  their  common   protection  and  security,  is 
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founded  on  a  misconception  of  the  theory  of  the  govern- 
ment. The  prerogative  in  reference  to  his  revenue  was 
given  to  the  king,  at  least  in  theory,  not  for  his  own  good, 
but  for  the  common  good  of  his  subjects.  The  jus  regium 
in  the  shore  and  beds  of  navigable  rivers  he  held  for  the 
benefit  of  his  people.  This  section  of  the  prerogative,  Sir 
William  Blackstone  tells  us,  was  one  of  the  incidental  pre- 
rogatives of  the  crown,  having  a  relation  to  something  else, 
distinct  from  his  person — indeed,  only  an  exception,  in  favor 
of  the  crown,  to  those  general  rules  that  are  established  for 
the  rest  of  the  community.  '■^Such  as  that  no  costs  should  be 
recovered  against  the  king ;  that  his  debts  shoidd  be  ■preferred  to 
any  of  his  subjects." 

The  federal  government  of  the  United  States,  not  having 
the  power  as  a  prerogative  at  common  law,  claimed  it  as  an 
incident  to  the  constitutional  duty  of  collecting  the  public 
revenue  and  paying  the  public  debt — the  supreme  court  of 
ihe  United  States  holding  the  act  of  congress  constitutional 
en  this  ground  alone.  And  the  exercise  of  this  right  so 
acquired  and  denounced  by  the  vice-chancellor  as  rigorous, 
has  recently  saved  the  federal  government  from  heavy  loss 
at  the  expense  of  all  private  creditors  in  the  case  of  Jay 
Cooke,  McCullough  &  Co. 

South  Carolina,  upon  the  dicta  of  whose  courts,  repudiat- 
ing the  common  law  of  England,  the  vice-chancellor  based 
his  opinion  on  this  point,  took  care  to  provide,  by  special 
statute,  for  the  priority  of  the  sovereign's  claim  for  taxes. 
The  railroad  tax  law  of  our  own  state  makes  this  lien  for 
taxes  paramount  to  mortgaged  debts  incurred  prior  to  the 
assessment  of  the  tax.  Nearly  every  state  in  the  Union 
w^iich  repudiated  our  common  inheritance,  was  obliged,  by 
necessity,  to  re-enact  this  sovereign  prerogative  by  statute. 

It  is  the  duty  of  the  attorney-general  to  insist  that  the 
taxes  of  the  people  of  Middlesex  county,  deposited  in  the. 
State  Bank  at  New  Brunswick,  by  the  county  collector,  sub- 
ject to  the  order  of  the  state  treasurer,  were  a  sacred  trust. 
It  was  the  product  of  their  labor,  drawn  from  them  by  the 
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sovereign  power,  and  it  was  under  the  protection  of  the 
common  law  which  is  their  common  heritage.  Tf  the  tax 
be  lost  or  stolen  in  its  transmission  to  the  treasury,  the 
necessities  of  government  require  that  it  shall  be  replaced, 
and  thus,  for  the  benefit  of  a  commercial  institution  or  its 
creditors,  established  for  purposes  of  private  profit  or 
engaged  in  speculation,  the  people  will  be  obliged  to  submit 
to  retaxation. 


Mr.  A.  V.  Schenck,  for  the  receiver. 

The  State  Bank  at  New  Brunswick  became  insolvent 
March  31st,  1877,  and  a  petition  was  filed  by  the  board  of 
chosen  freeholders  of  the  county  of  Middlesex,  in  the  court 
of  chancery,  as  creditors  of  the  bank,  for  an  injunction  and 
the  appointment  of  a  receiver,  under  the  act  entitled  "An 
act  concerning  corporations."  (Rei\  p.  175.)  The  chancellor 
granted  the  injunction,  and  appointed  a  receiver  April  7th, 
1877.  George  M.  Wright,  state  treasurer,  had  at  that  time 
deposited^in  the  bank,  in  his  name,  as  treasurer,  the  sum  of 
$33,990.  He  subsequently  (July  7th,  1877)  filed  his  petition 
in  chancery,  claiming  the  right  to  be  paid  in  full  in  prefer- 
ence to  all  other  creditors  of  the  State  Bank,  under  an 
alleged  state  prerogative. 

The  principle  is  thus  stated  by  Coke  {Co.  Lit.  131  (6)): 
"  The  king,  by  his  prerogative,  regularly  is  to  be  preferred 
in  payment  of  his  duty  or  debt,  by  his  debtor,  before  any 
subject,  although  the  king's  debt  or  duty  be  the  latter,  and 
the  reason  hereof  is,  for  that  thesaurus  regis  est  fundamentum 
belli,  et firmamentum  pads.  And  thereupon  the  law  gave  the 
king  remedy,  by  writ  of  protection,  to  protect  his  debtor, 
that  he  should  not  be  sued  or  attached  until  he  paid  the 
king's  debt.  But  hereof  grew  some  inconvenience,  for,  to 
delay  other  men  of  their  suits,  the  king's  debts  were  more 
slowly  paid.  And,  for  remedy  thereof,  it  is  enacted  by  the 
statute  of  25  Eliz.  3,  c.  19,  that  the  other  creditors  may 
have  their  actions  against  the  king's  debtor,  and  proceed  to 
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judgment,  but  not  to  execution,  unless  he  will  take  upon 
him  to  pay  the  king's  debt,  and  then  he  shall  have  execu- 
tion against  the  king's  debtor  for  both  the  two  debts.  This 
kind  of  protection  hath  (as  it  appeareth)  no  certain  time 
limited  in  it. 

But  in  some  cases  the  subject  shall  be  satisfied  before  the 
king;  for,  regularly,  whenever  the  king  is  entitled  to  any 
fine  or  duty  by  the  suit  of  the  party,  the  party  shall  be  first 
satisfied,  as  in  a  decies  tantum.  And  so,  if,  in  an  action  of 
debt,  the  defendant  denie  his  deed,  and  it  is  found  against 
him,  he  shall  pay  a  fine  to  the  king,  the  plaintifit'  shall  be 
first  satisfied  ;  and  so  in  all  other  like  cases.  And  so  it  is 
in  bills  preferred  by  subjects  in  the  star-chamber ;  their 
costs  and  damages  (if  any  be)  shall  be  answered  before  the 
king's  fine,  as  it  is  daily  in  experience." 

And  the  prerogative  seems  to  be  based  in  part  upon  the 
maxim,  ^'Quando  jus  domini  regis  et  suhditi  insimul  concurrunt, 
jus  regis  proeferri  debet."  Co.  Lit.  30  (6) ;  9  Bep.  129  {b) ; 
Broom's  Leg.  Max.  69,  marg.  note;  Whart.  Leg.  Max.  .155, 
maxim  70;  1  Bla.  Com.  238,  239,  240;  2  Bla.  Com.  408,  409; 
3  Bla.  Com.  420,  421.  And  it  is  contended,  on  the  part  of 
the  appellant,  that  this  prerogative  of  the  king  forms  a  part 
■of  the  common  law,  and,  as  such,  has  been  introduced  into 
this  country  and  into  this  state. 

First — It  is  denied,  on  the  part  of  the  receiver,  that  this 
prerogative  of  the  king  has  been  introduced  as  a  part  of  the 
common  law,  either  into  this  country  or  into  this  state. 

1.  The  prerogative  flows  from  feudal  principles,  is  based 
upon  the  theory  of  a  monarchical  and  despotic  government, 
and  is  utterly  inconsistent  with  a  republican  form  of  gov- 
ernment established  for  the  good  of  the  people.  It  is  not  a 
direct^  but  only  an  incidental,  prerogative  (2  Bla.  Com.  240), 
and  as  such  is  only  an  exception,  "  in  favor  of  the  crown,  to 
those  general  rules  that  are  established  for  the  rest  of  the. 
community."  And  where  it  comes  in  conflict  with  the  well- 
established  right  of  the  citizen,  it  must  yield.  "The  king's 
prerogative  stretcheth'not  to  the  doing  of  any  wrong."     1 
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Bla.  Com.  238 ;  Fin.  L  84,  85.  It  applies  particularly  to* 
the  king's  income  or  revenue,  and  provision  is  otherwise  fully 
made  for  the  revenue  of  this  state.  And  it  was  evidently 
the  intention  of  the  legislature  to  abolish  all  revenue  based 
upon  prerogatire,  such  as  forfeitures  for  crimes,  deodands  and 
the  like,  which  are  governed  by  the  same  principle  as  the 
prerogative  in  question. 

2.  The  adjudicated  legal  effects  of  this  prerogative  show  it 
to  be  inconsistent  with  a  government  formed  for  the  welfare 
of  the  people.  Beside  the  instances  given  by  the  vice-chan- 
cellor in  his  opinion  (2  Stew.  268),  the  attention  of  the  court 
is  called  to  the  following : 

{a).  The  king's  judgment  affects  all  land  which  the  king's^ 
debtor  had  at  or  after  the  time  of  contracting  his  debt,  whereas 
between  subject  and  subject  the  general  rule  is  that  a  judg- 
ment has  rejation  only  to  the  day  when  signed.  2  Tidd  P. 
1058. 

(b).  If  the  king's  debtor  is  unable  to  satisfy  the  king's 
debt  out  of  his  own  chattels,  the  king  can  betake  himself 
to  any  third  person  loho  is  indebted  to  the  king's  debtor,  and  can 
recover  of  su.ch  third  person  what  he  owes  to  the  king's 
debtor,  in  order  to  get  payment  of  the  debt  due  from  the 
latter  to  the  crown.  2  Tidd  P.  1056.  And  so  the  king  can 
betake  himself  to  the  debtor  of  the  debtor  of  the  king's 
debtor,  and  so  on  ad  infinitum.     2  Tidd.  P.  1058. 

(c).  The  king's  debtor  is  prevented  from  making  any  will  of 
his  personal  effects  without  the  sanction  of  the  crown. 
Broom  and  Whart,  ubi  supra. 

(d).  Upon  a  debt  of  record,  or  a  specialty,  the  writ  of 
extent  issues  at  the  instance  of  the  king,  without  any  precious 
suitor  proceeding,  except  an  affidavit  that  the  debtor  is 
insolvent  and  the  debt  is  in  danger  of  being  lost.  And  a 
simple  contract  debt  may  be  raised  to  a  debt  of  record  by 
simply  issuing  a  commission  to  ascertain  the  amount  due, 
without  notice  to  the  debtor.  By  virtue  of  the  writ  of  extent 
the  sheriff  may  break  into  the  debtor's  house,  if  admission 
be  refused,  either  to  arrest  him  or  to  seize  his  goods.     His- 
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lands  may  be  also  taken  and  sold.  A  debtor  taken  under 
this  writ  cannot  be  bailed,  nor  vnll  his  discharge  under  bank- 
rupt or  insolvent  laws  release  him.  2  Tidd  P.  1044, 1046, 1049 ; 
3  Bla.  Com.  420,  421.  How  can  the  last-named  legal  effect 
of  this  prerogative  be  reconciled  with  the  provisions  of  the 
constitution  of  this  state  (Art.  I,  §  17),  which  declares  that 
"  no  person  shall  h-e  imprisoned  for  debt  in  any  action,  or  on 
any  judgment  founded  upon  contr  act,  urdess  in  cases  of  fraud  f^ 
Or  with  the  bankrupt  laws  of  the  United  States?  Or  with 
the  insolvent  laws  of  this  state  ?     [Bee.  p.  497,  §§  1,  2.) 

Second — This  prerogative  has  not  been  adopted  as  a  part 
of  the  common  law  by  the  United  States.  Hev.  St.  U.  S.  691, 
§  3466,  tit.  XXXYI,  "  Debts  due  by  or  to  the  United  States," 
which  enacts :  "  Whenever  any  person  indebted  to  the 
United  States  is  insolvent,  or  whenever  the  estate  of  auy 
deceased  debtor  in  the  hands  of  the  executors  or  adminis- 
trators is  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  to  the  United  States  shall  be  first 
satisfied,  &c."  United  States  Bankr.  Act,  §  28;  Bump's  Bankr. 
(6th  ed.)  p.  482 ;  1  Kent  Com..  242,  Lect.  XII;  United  States 
V.  Fisher,  2  Cranch  358  ;  United  States  v.  Hooe,  3  Cranch  73  ; 
Prince  v.  Bartlett,  8  Cranch  431. 

Third — This  prerogative  has  not  been  adopted  as  a  part  of 
the  common  law  by  any  state  of  the  United  States.  When 
adopted  it  is  by  local  statute.  1  Kent  Com.  (10th  ed.)  248,  note 
[c);  Commissioners  ^c.  v.  Greenwood,  1  Besauss.  450,  and 
Appendix  599 ;  State  v.  Harris,  2  Bailey  598 ;  Keckley  v.  Keck- 
ley,  2  Hill  {S.  C.)  Ch.  250-6;  State  Bank  v.  Gibbs,  3  McCord 
377.  And  this  was  the  fact  in  the  state  of  Maryland,  not- 
withstanding the  language  of  the  court  in  the  case  of  Mary- 
land V.  Bank  of  Ilaryland,  6  Gill  ^  J.  205,  as  appears  by  the 
case  of  Davidson  v.  Clayland,  1  Har.  ^\  J.  546,  and  the 
cases  there  referred  to.  The  statute  was  passed  in  Maryland 
in  1778. 

Fourth — This  prerogative  has  not  been  adopted  as  a  part 
of  the  common  law  in  this  state. 
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1.  If  this  prerogative  has  any  existence  in  this  state,  it 
exists  in  its  strict  common  law  form,  not  modified  by  statute, 
for  all  English  statutes  are  declared  no  longer  of  force  in 
this  state.  Pat.  p.  436,  §  4.  And  therefore  any  citizen 
indebted  to  the  state  is  entitled  to  the  state's  writ  of  pro- 
tection, as  above. 

2.  There  is  no  record,  or  other  evidence,  that  this  pre- 
rogative has  been  claimed  by  or  allowed  to  the  state  of  New 
Jersey  since  the  establishment  of  the  government  thereof 

3.  "  Upon  the  revolution,  all  royal  rights  vested  in  the 
people  of  New  Jersey,  as  the  sovereign  of  the  country,  and 
are  now  in  their  hands;  and  they,  having  themselves  both 
the  legal  estate  and  the  usufruct,  may  make  such  disposition 
of  them,  and  such  regulation  concerning  them,  as  they  may 
think  fit;  and  this  power  of  disposition  and  regulation 
can  be  exercised  only  by  the  legislative  body,  who  are  the 
representatives  of  the  people  for  this  purpose."  Arnold  v. 
Mundt/,  1  Hal  13,  78. 

4.  The  whole  course  of  legislation  in  this  state  is  a  renun- 
ciation of  this  prerogative,  repudiates  the  doctrine,  and  is 
entirely  inconsistent  with  its  existence.  This  manifestly 
appears  by  reference  to  the  following  statutes  : 

(a).  "  An  act  respecting  suits  for  the  recovery  of  moneys 
due  to  the  state,"  passed  February  28th,  1820  {Nix.  Dig. 
(4th  ed.)  1000,  §§  19,  20),  makes  it  the  duty  of  the  treas- 
urer and  secretary  of  state,  in  cases  appertaining  to  their 
respective  ofiices,  to  commence  suits,  in  the  name  of  the  state 
of  New  Jersey,  in  the  supreme  court,  for  the  recovery  of  all 
sums  of  money  now  due  or  which  may  hereafter  become 
due  to  this  state,  and  the  same  to  prosecute  to  final  judgment 
ami  execution.  This  statute  repudiates  the  summary  pro- 
cedure by  writ  of  extent,  without  suit  or  judgment.  It 
directs  proceedings  by  suit  to  be  instituted  in  all  cases  where 
money  is  due  to  the  state,  and  judgment  and  execution  as 
in  ordinary  cases.  The  provisions  of  the  constitution  of 
this  state  (Art.  I,  §  17)  apply  in  full  force  to  all  proceedings 
under  this  statute.     Hence,  the  arrest  of  the  state's  debtor, 
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in  all  cases,  and  without  regard  to  "  cases  of  fraud,"  is  clearly 
repugnant  to  the  constitution. 

{h).  "An  act  providing  for  the  collection  of  fines  and 
costs,"  approved  March  18th,  1851.  P.  L.  348 ;  {Nix.  Dig. 
(4th  ed.)  226,  §  41.)  "  Whenever  judgment  shall  be  ren- 
dered upon  any  indictment  in  the  supreme  court,  or  any  of 
the  courts  of  oyer  and  terminer  and  general  jail  delivery, 
or  courts  of  quarter  sessions  of  the  peace  of  this  state,  such 
proceedings  way  he  had  thereupon  for  the  purpose  of  obtaining 
satisfaction  of  the  fine  and  costs,  or  costs  adjudged,  by  writ 
or  writs  oi  fieri  facias,  in  the  like  manner  and  to  the  same  effect 
as  in  cicil  cases."  Here  is  a  debt  adjudged  to  be  due  to  the 
state,  and  yet  the  remedy  for  the  collection  thereof  is  hy  a 
writ  o^  fieri  facias,  in  the  like  manner  and  to  the  same  effect  as  in 
civil  cases.  The  king's  right  to  the  "  writ  of  extent,"  with 
its  legal  effects,  is  repudiated  by  this  statute. 

[c).  "An  act  concerning  the  estate  of  persons  who  die 
insolvent,"  approved  April  16th,  1846.  Nix.  Dig.  (4th  ed.) 
421,  §  10;  Pat.  435 ;  R.  L.  766 ;  Elmer's  Dig.  169;  R.  S.  346; 
Reo.  p.  770,  §  81;  4  Grif.  Law  Reg.  1281,  note  (2).  This 
statute  declares  certain  preferences,  yet  does  not  give  any  to 
the  state.  It  directs  distribution,  without  any  preference  to 
the  state. 

{d).  "An  act  to  secure  to  creditors  an  equal  and  just  divi- 
sion of  the  estates  of  debtors  who  convey  to  assignees  for 
the  benefit  of  creditors,"  approved  April  16th,  1846.  R.  S. 
316 ;  Nix.  Dig.  (4th  ed.)  32,  §  1 ;  Rev.  p.  36,  §  1.  Here  is 
an  act  of  the  legislative  department,  approved  by  the  execu- 
tive (see  11  Rep.  70),  which  sanctions  the  assignment  by  the 
debtor,  and  expressly  declares,  in  the  most  positive  terms, 
that  there  shall  not  be  any  preference  by  one  creditor  over  anotJier, 
and  that  any  such  preference  shall  be  fraudident  and  void. 
Language  cannot  be  more  explicit  than  this.  How,  then, 
can  it  be  held  that  this  prerogative  exists  in  this  state  ? 

Prerogative  consists  in  the  discretionary  power  of  acting  for 
the  public  good  where  the  positive  laws  are  silent.  1  Bla, 
Com.  252. 
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(t).  "An  act  for  the  relief  of  persons  imprisoned  on  civil 
process."  (Rev.  p.  497.)  That  part  of  the  act  on  page  503, 
§  20,  relating  to  distribution  of  the  effects  of  the  insolvent. 

(/).  "An  act  to  prevent  frauds  by  incorporated  compa- 
nies," approved  April  15th,  1846.  B.  S.  129 ;  Nix.  Dig.  (4th 
•ed.)  408,  §  15  ;  Bev.  p.  191,  §  80.  See,  also,  P.  L.  1877,  p.  74. 
This  act  directs  the  distribution  of  the  fund  without  recog- 
nizing any  preference  on  the  part  of  the  state. 

5.  The  leading  decisions  of  the  court  of  chancery  in  the 
construction  of  the  "Act  to  prevent  frauds  by  incorporated 
companies,"  preclude  any  such  doctrine  as  preference  on  the 
part  of  the  state.  Coryell  v.  New  Hope  Del.  Bridge  Co.,  1 
Stock.  457 ;  Van  Wagenen  v.  Paler  son  Savings  Bank,  2  Stock. 
13;    Wells  v.  Bahway  White  Bubber  Co.,  4  C.  K  Gr.  402. 

6.  The  state  is  bound  by  these  statutes  by  necessary  impli- 
cation, and  no  other  conclusion  can  be  deduced  from  them 
than  that  the  legislative  and  executive  departments  of  the 
state  (11  Bep.  70)  intended  to  abrogate  the  alleged  pre- 
rogative. 1  Kent  Com.,  (10th  ed.)  460;  Van  Kleck  v 
O'llanlon,  1  Zab.  588 ;  1  Bla.  Com.  262.  "  The  act  which 
provides  a  necessary  and  profitable  remedy  for  the  preser- 
vation of  right  and  to  suppress  wrong,  shall  bind  the  king." 
Magdalen  College  case,  11  Bep.  72. 

7.  The  proceeds  of  the  estate  of  the  testator,  as  well  as  of 
the  intestate,  are,  by  the  act  relating  to  insolvent  estates, 
ordered  to  be  equally  distributed  among  creditors  as  therein 
directed;  thus  repudiating  the  doctrine  that  the  state's 
debtor  cannot  make  a  will  of  his  personal  effects  without 
the  sanction  of  the  state.     Supra,  p.  336. 

8.  Morroio  v.  Doios,  1  Stew.  459.  In  this  case,  it  is  held  by 
the  court  that  there  is  not  any  priority  on  the  part  of  the 
state,  even  in  case  of  taxation,  unless  by  lien  created  by 
express  legislation. 

Fifth — Conceding,  for  the  sake  of  argument,  that  this 
prerogative  does  exist  in  this  state,  yet  it  does  not  apply  to 
this  case. 
22 


338         COURT  OF  ERRORS  AND  APPEALS.     [30  Eq. 

Freeholders  of  Middlesex  Co.  v.  State  Bank  at  New  Brunswick. 

1.  If  not  by  the  express  language  of  the  "Act  to  prevent 
frauds  by  incorporated  companies,"  [Bev.  p.  189,  §  72,  p.  191, 
§  77),  certainly  by  necessary  implication^  the  property  of  the 
insolvent  corporation,  on  the  appointment  of  a  receiver,  is 
vested,  by  operation  of  law,  in  the  receiver,  for  the  purposes 
of  the  act,  and  for  the  benefit  of  the  corporation. 

2.  In  this  view  only  can  the  decisions  in  this  state,  on  this 
subject,  be  reconciled  with  principle.  Willink  v.  Morris 
Canal  and  Banking  Co.,  2  Gr.  Ch.  400;  Corrigan  v.  Trenton 
Del.  Falls  Co.,  3  Hal.  Ch.  489.  Rents  accruing  after  appoint- 
ment belong  to  receiver.  Suydam  v.  JReceivers  ^c,  2  Gr, 
Ch.  114.  Receiver  may  ratify  a  sale  made  by  the  company 
after  insolvency.  Knott  v.  Receivers  ^c,  4  C.  E.  Gr.  423. 
Receivers  are  not  like  executive  officers,  bound  to  sell  tor 
the  highest  price.  Klein  v.  Jeicett,  11  C  E.  Gr.  474.  To 
test  the  liability  of  the  receiver  the  same  rules  must  be 
applied  as  if  the  corporation  were  the  actual  party  defend- 
ant before  the  court.  And  see,  also,  P.  L.  1852,  p.  397 ; 
Rev.  p.  192,  §  88. 

3.  This  transfer  of  property  to  the  receiver,  for  the  pur- 
poses declared  in  the  act,  under  the  legislative  and  executive 
sanction  of  the  state,  must  be  deemed  a  waiver  of  any  pre- 
tended preference  on  the  part  of  the  state. 

4.  The  state,  in  and  by  this  act,  places  itself  on  the  same 
footing  as  other  creditors  of  the  corporation. 

5.  The  transfer  of  property  to  the  receiver,  for  the  pur- 
poses of  the  act,  is  as  effectual  as  if  made  by  deed  of  assign- 
ment; in  which  case  the  prerogative  would  be  lost.  Maryland 
v.  Bank  of  3faryland,  6  Gill  ^  J.  205 ;  Thelusson  v.  Smith,  2 
Wheat.  396;  Wilcox  v.  Wain,  10  Serg.  ^  R.  380;  Uinted 
States  V.  Mechanics  Bank,  Gilp.  51. 

Sixth. — This  is  not  the  action  of  the  state  in  its  sovereign 
capacity  to  enforce  its  prerogative,  but  a  petition  filed  by 
George  M.  Wright,  esq.,  state  treasurer.  In  this  case  there, 
has  not  been  any  suit  brought  in  the  name  of  the  state, 
under  the  act  of  February  28th,  1820  [supra);  no  judgment 
recovered;  no  writ  of  extent  or  execution  issued.     There 
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has  been  nothing  done  m  the  name  of  the  state  to  manifest  the 
intention  of  the  state  to  enforce  its  priority  or  prerogative, 
and  to  attach  the  lien  thereof  upon  the  fund  or  property. 
Now,  the  only  concurrence  of  right  as  to  the  state  and  a  citi- 
zen, under  the  eightieth  section  of  the  act  [Itev.  p.  191)  is 
in  case  where  the  state  has  a  judgment  (or  mortgage)  and  a 
citizen  has  a  judgment  (or  mortgage). 

In  all  other  cases,  by  the  express  direction  of  the  act,  the 
fund  is  to  be  joroportionally  distributed.  It  is  in  contempla- 
tion of  the  legislature  that  the  state  shall  sue  and  recover  a 
judgment  for  any  debt  due  it,  the  same  as  a  citizen.  Hence 
it  follows  that  the  state,  not  having  recovered  any  judgment, 
is  not  entitled  to  be  placed  even  among  the  preferred  cred- 
itors recognized  by  the  act. 

Seventh. — In  view  of  the  statutes :  Nix.  Dig.  998,  §§  1,  3, 
— 999,  §"  11,  it  becomes  a  grave  question,  whether,  in  the 
application  of  the  rigid  rules  of  an  alleged  state  prerogative, 
Georo;e  M.  Wright  is  not  the  state's  debtor  to  the  amount  of 
the  deposit  in  question,  instead  of  the  insolvent  cor|3oration. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
bv  the  vice-chancellor  in  the  case  below. 


Delerhe  p.  Cubberly  and  others,  appellants. 

V. 

William  Glading,  respondent. 
Mr.  B.  D.  Shreve,  for  appellants. 
Mr.  F.  Voorhees,  for 'respondent. 
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Lyon  V.  Bower. 


Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below,  2  Stew.  10  L 


Daniel  M.  Lyon,  appellant, 

V. 

Freeman  Bower,  respondent. 


Messrs.  Coult  ^  Howell,  for  appellant. 
Mr.  Ludlow  3fc Carter,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below,  2  Stew.  110. 


CASES 


ADJUDGED    IN 


THE  COURT  OF  CHANCERY 

OP 

THE   STATE   OF   NEW   JERSEY, 
FEBRUARY  TERM,  1879. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


The  Esterbrook  Steel  Pen  Manufacturing  Company 

V. 

Simeon  J.  Ahern. 

1.  After  a  final  decree  on  a  default,  and  an  order  to  account  had 
been  entered  on  a  bill  to  redeem  certain  securities,  the  defendant  was 
adjudged  a  bankrupt,  and  an  assignee  appointed. — Held,  that  the  suit 
was  not  thereby  abated ;  that  it  was  not  the  duty  of  the  complainants 
to  make  such  assignee  a  party,  but  that  if  the  assignee  desired  to  appear 
in  the  suit  it  was  his  duty  to  apply  for  leave  to  be  substituted  for  the 
defendant. — Held,  also,  accordingly,  that  he  was  bound  by  the  pro- 
ceedings. 

2.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  payment 
of  moneys  paid  into  court  in  the  cause,  to  satisfy  a  judgment  recovered 


Note.— A  state  court  is  not  required  to  notice  judicially  that  pro- 
ceedings in  bankruptcy  have  been  instituted  by  or  against  parties  to  a 
suit  pending  therein.     Ei/ster  v.  Graf,  1  Otto  521,  3  Cent.  L.  J.  251,  note; 
Irving  v.  Irving,  14  Nat.  Bk.  Beg.  289;  Baum.  v.  Stern,  1  Rich.  {N.  S.)  415; 
23 


342  CASES  IN  CHANCERY.  [30  Eq. 

Esterbrook  Steel  Pen  Manufacturing  Co.  v.  Ahern. 

by  him  against  the  defendant  in  a  foreign  state,  dismissed  on  the 
ground  that  the  petitioner,  not  being  a  party  to  the  suit,  had  no  stand- 
ing and  could  have  no  reli<»+'  therei".  and  that  the  proceeding  for  the 
purpose  should  be  by  bill. 


Bill  for  account,  &c.  On  petition  of  the  Elizabetbtown 
Savings  Institution  that  the  amount  decreed  to  be  due  to 
the  defendant  from  the  complainants,  and  by  them  paid  into 
this  court,  be  paid  over  to  the  petitioners  on  account  of  a 
judgment  recovered  by  them  against  the  defendant,  Simeon 
J.  Ahern,  in  the  state  of  New  York;  in  supplemental  pro- 
ceedings whereon  it  was  ordered  by  a  judge  of  the  supreme 
court  of  that  state,  on  the  2d  of  March,  1878,  that  the 
amount  due  from  the  complainant  to  the  defendant  in  the 
accounting  in  this  suit  be  paid  to  the  petitioners  in  part 
payment  of  the  amount  due  them  on  that  judgment.  Also 
on  petition  of  James  J.  Gerber,  assignee  in  bankruptcy  of 
the  defendant,  Ahern,  to  be  admitted  as  a  defendant,  and 
that  the  cause  may  be  reheard. 

Mr.  H.  Wallis,  for  the  Elizabetbtown  Savings  Institution. 
Mr.  W.  P.  Wilson,  for  the  assignee  in  bankruptcy. 

The  Chancellor. 

The  decree  for  an  account  in  this  cause  was  made  on  the 
8th  of  January,  1878.     The  master's  report  of  the  account 


Woolfolkv.  Gunn,  45  (ra.  117;  McGreadv  v.  Harris,  54  Mo.  137;  Doe  v. 
CMMress,  21  Wall.  642;  Fehky  v.  Barr,  66  Pa.  St.  196;  Kent  v.  Downing, 
44  Ga.  116 ;  Cutter  v.  Evans,  115  Mass.  27 ;  Haber  v.  Klauberg,  3  Mo.  App. 
342;  Johnson  v.  Bishop,  1  Woolw.  324;  Hewett  v.  Norton,  1  Woods  68.  See, 
however,  Taylor  v.  Bonnett,  38  Tex.  521  ;  Lewis  v.  Fisk,  6  Bob.  [La.)  159; 
Foster's  Case,  2  Story  131  ;  Bradley  v.  Frost,  3  Dill.  457.  Although  some 
of  the  older  cases  in  New  York  (following  the  English  practice,  1  Dan. 
Ch.  Pr.  159)  hold  that  the  suit  abates  by  the  appointment  of  such 
assignee.  Anonymous,  10  Paige  20;  Penniman  v.  Norton,  1  Barb.  Ch.  246; 
Johnson  v.  Fitzhugh,  3  Barb.  Ch,  360 ;  Storm  v.  Davenport,  I  Sandf.  Ch. 
135;  Dowry  v.  Morrison,  11  Paige  327.  See,  however,  I^eniham  v.  Hamann, 
14  Abb.  Pr.  [N.  S:)  274j-55  Jv.  3^652;  AllerCs  Case,  1  N.  Y.  Leg.  Obs. 
115;  Raymond  V.  Johnson,  11  Johns.  488;    Gale  v.  Vernon,  1  Sandf.  679. 
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was  made  on  the  28th  of  May  following.  By  the  decree 
entered  thereon  it  was  ordered  and  adjudged  that  the  com- 
plainants pay  into  this  court  the  amount  found  to  be  due 
from  them  to  the  defendant,  on  the  accounting,  less  the 
amount  of  their  taxable  costs  of  this  suit ;  and  that,  on  the 
production  to  the  defendant  of  the  clerk's  receipt  therefor, 
the  complainants  were  entitled  to  have  and  receive  from  the 
defendant  all  notes,  checks,  drafts  and  other  evidences  or 
debt  received  from  them  by  him,  as  alleged  in  the  bill  of 
complaint,  and  that  he  forthwith  deliver  them  up  accord- 
ingly. The  last-mentioned  decree  was  made  on  the  25th 
of  June,  1878.  The  defendant  was  adjudged  a  bankrupt 
on  the  16th  of  April,  1878,  and  James  J.  Gerber  was 
appointed  his  assignee,  and  accepted  the  appointment  on 
the  20th  of  May  following.  As  before  stated,  the  master's 
report  was  made  on  the  20th  of  May,  1878,  and  the  decree 
upon  the  accounting  on  the  25th  of  June,  1878,  both  after 
the  appointment  of  the  assignee. 

The  adjudication  in  bankruptcy  and  the  appointment  of 
the  assignee  were  made  pending  the  accounting.  The  com- 
plainants could  not  regularly  or  effectively  proceed  with  the 
suit,  after  the  appointment  of  the  assignee,  without  bringing 
him  in.  Where  a  party,  who  is  a  defendant  to  a  suit, 
becomes  bankrupt,  it  will  be  necessary  for  the  complainant, 
if  he  proceeds  with  the  suit,  to  bring  the  assignee  before  the 
court  by  supplemental  bill.      1  Dan.    Ch.  Pr.  159  (4  Am. 


For  the  proper  steps  where  one  of  two  defendants  becomes  a  bank- 
rupt, see  Gibson  v.  Green,  45  Miss.  209;  or,  one  of  two  plaintiffs,  Murray 
V,  Murray,  5  Johns.  Ch.  60.  t-  >  y 

Mere  bankruptcy  of  a  party  pending  a  suit  in  a  state  court,  is  not  suffi- 
cient ground  for  withdrawing  such  suit  therefrom  into  the  United  States 
court.     Samson  v.  Burton,  5  Ben.  325  ;  Haber  v.  Klauberg,  3  Mo.  App   342  • 

%T  '^ooo'''"o''-/'''^':^  ^  ^''^-  ^^'  '^•)  345,  350;  Beed  v.  Bullington,  49 
Miss.  223 ;  Staiiley  v.  Sutherland,  54  Ind.  339.  It  is  no  ground  for  a  non- 
suit that  the  piainiif  has  been  adjudged  a  bankrupt  since  the  suit  was 
begun.  Woddailv.  HolMay,  44  Ga.  18;  or  for  abating  the  suit,  Noonan 
V.  Orton,  34  Wis.  259. 

For  the  mode  of  prosecuting  an  appeal  or  writ  of  error  in  such  case, 
see   Dormire  v.   Cogley,  8  Blackf.  177 ;   O^Neil  v.  Douqherty,  46   Cal.  575 
Alston  V.  Wingfield,  53  (?«.  IS  ;  Herndon  v.  Howard,  9  Wall.  664 ;   Collins  v. 
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ed.);  Mitf.  Eq.  PL  by  Jeremy  66-68  ;  Deas  v.  Thome,  3  Johns. 
551 ;  Williams  v.  Winayis,  5  C.  K  Gr.  392.  The  bankrupt 
law  confers  on  the  assignee  power  to  prosecute  and  defend 
all  suits  at  law  or  in  equity  pending  at  the  time  of  the  adju- 
dication of  bankruptcy,  in  which  the  bankrupt  is  a  party,  in 
his  own  name,  in  the  same  manner  and  with  the  like  effect 
as  they  might  have  been  prosecuted  or  defended  by  the 
bankrupt. 

It  may  be  remarked  that  the  decree  in  this  case,  made 
after  the  appointment  of  the  assignee,  requires  the  defendant 
to  deliver  up  certain  notes,  checks,  drafts  or  other  evidences 
of  debt,  although  all  the  defendant's  interest  therein  had 
passed  over  to  the  assignee,  and  when  the  decree  was  made 
the  defendant  had  no  control  over  it.  It  is  enough,  how- 
ever, to  say  that  the  proceedings  from  the  time  of  the 
appointment  of  the  assignee  are  not  regular,  and  are  not 
binding  on  him. 

The  petition  of  the  Elizabethtown  Savings  Institution, 
therefore,  cannot  be  entertained.  Its  merits  will  not  be 
considered.     It  will  be  dismissed. 

The  assignee  has  a  right  to  be  admitted  as  a  defendant 
on  his  application.  Herndon  v.  Howard,  9  Wall.  664  \ 
Devaynes  v.  Morris,  1  Myl.  ^  Cr.  213.  And  he  may  apply 
by  petition.     Melick  v.  MelicWs  ex'r,  2  C.  K  Gr.  156.     His 


Marshall,  10  Bob.  {La.)  112;  Haggertyv.  Morrison,  59  Mo.  324.  Where 
the  bankrupt  died  after  the  appeal  was  taken,  3fo^t  v.  Cruise,  7  Cold.. 
137  ;  where  a  substituted  assignee  died,  Avery  v.  Ryerson,  34  Mich.  362. 

If  the  assignee  desires  to  be  substituted,  he  must  show  that  some  right 
or  interest  of  the  bankrupt's  estate  will  be  affected  [Fritsch  v.  Van  Mitten- 
dorf,  2  Cin.  261  ;  Gunther  v.  Greenfield,  8  Abb.  Pr.  [N.  S.)  191  ;  Streeter  v. 
Sumner,  11  Fosi.  542;  Mc Henry  v.  La  Societe  &c.,  5  Otto  58)  ;  and  elect  to 
be  made  a  party  within  a  reasonable  time  [Smith  v.  Gordon,  2  N.  Y. 
Leg.  Obs.  325;  Home  Ins.  Co.  v.  Hollis,  53  Ga.  659). 

The  assignee  should  apply  by  petition  [Eysier  v.  Graf,  1  Otto  521)  ;  or 
by  an  original  bill  in  the  nature  of  a  supplemental  bill  {Northman  v. 
Liverpool  Ins.  Co.,  1  Tenn.  Ch.  312)  ;  and  not  by  motion  founded  on  affi- 
davits {Fellows  V.  Hall,  3  McLean  487;  Hecht  v.  Wassell,  27  Ark.  412'; 
Stone  V.  Brookville  Bank,  39  Ind.  284).  The  decision  of  the  state  court  will 
be  binding  on  him  {Mays  v.  Fritton,  20  Wall.  414 ;  Howe  v.  Page,  54  N.II. 
190),  and  the  assignee  personally  liable  for  costs  {Beade  v.  Waterhouse^ 
12  Abb.  Pr.  {N.  S.)  255,  S2  N.  Y.  587).— Rep. 
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petition  will  be  granted,  and  he  will  be  made  a  party 
defendant,  to  the  end  that  the  cause  may  be  reheard,  unless, 
within  ten  days  from  the  time  of  entering  the  order  on  this 
decision,  the  complainant  shall  apply  to  vacate  the  proceed- 
ings subsequent  to  the  assignment,  and  to  make  the  assignee 
a  party  defendant. 


Watts  Cooke,  receiver,  &c., 

V. 

"William  G.  Watson  and  others. 

Lands  owned  by  a  partnership  were  sold  to  a  corporation  consisting 
mainly  of  the  partners.  No  deed  was  executed,  but  jaossession  was 
taken  and " improvements  made  by  the  corporation.  In  a  suit  by 
a  receiver  of  the  corporation  to  comi3el  a  formal  conveyance  for  the 
benefit  of  the  creditors, — Held, 

(1)  That  a  mortgage  on  the  premises,  duly  authorized  by  the  corpo- 
ration, but  in  fact  executed  by  the  former  owners  (the  money  derived 
therefrom'  was  in  fact  expended  by  and  for  the  benefit  of  the  corpora- 
tion), was  an  encumbrance  thereon  from  the  date  of  its  execution. 

(2)  That  a  mortgage  given  by  the  corporation  (before  the  convey- 
ance) was  also  an  encumbrance. 

(3)  That  a  judgment  recovered  against  one  of  the  partners,  after  the 
premises  had  been  sold  to  the  corporation  and  possession  openly  taken 
by  it,  was  not,  in  equity,  a  lien  thereon. 

(4)  That  although  in  ordering  the  partners  to  execute  a  formal  con- 
veyance, the  wife  of  one,  entitled  to  dower,  could  not  be  compelled  to 
join  therein,  yet  her  husband,  having  received  a  full  consideration  and 
being  bound  to  give  a  title  clear  of  encumbrance,  might  be  decreed  to 
indemnify  the  corporation  against  her  claim,  unless  she  voluntarily 
relinquishes  it. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  A.  B.  Woodruff,  for  complainant. 

Mr.   H.  A.   Williams  and  Mr.    W.   Pen?iingto7i,  for  First 
National  Bank  of  Paterson. 
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Mr.  Frelinghuysen,  for  Equitable  Life  Assurance  Society. 

Mr.  J.  0.  Paulison,  for  Westray  &  Gibbs,  judgment  cred- 
itors of  W.  G.  Watson. 

The  Chancellor. 

The  Watson  Manufacturing  Company,  a  corporation  under 
the  laws  of  the  state,  and  located  at  Paterson,  was  organized 
about  the  1st  of  April,  1866.  William  G.  Watson  and  James 
Watson  were  its  principal  stockholders.  Of  the  5,682  shares 
of  its  stock  which  were  subscribed  for,  each  owned  2,800. 
They  had  been,  previously  to  the  organization  of  the  com- 
pany, and  up  to  that  time,  carrying  on  together,  as  partners, 
under  the  firm  name  of  W.  G.  &  J.  Watson,  the  business  for 
which  the  corporation  was  created,  on  premises  in  Paterson 
owned  by  them.  Each  paid  for  his  share  of  the  stock  the- 
amount  of  the  par  value  thereof,  $144,000,  by  a  duly 
accepted  draft  upon  the  firm  of  W.  G.  &  J.  Watson,  which 
was  received  by  the  corporation  in  payment  of  the  price  of 
the  shares.  The  firm  of  W.  G.  &  J.  Watson  ceased  to  do 
business  after  the  organization  of  the  company.  At  a 
special  meeting  of  the  board  of  directors  of  the  company, 
held  July  28th,  1866,  at  which  both  of  the  Watsons  were 
present,  a  resolution  was  unanimously  passed  empowering 
the  president  (William  G.  Watson)  to  purchase  the  estab- 
lishment, including  the  real  estate,  book  debts  &c.  of  the 
firm  of  W.  G.  &  J.  Watson,  on  behalf  of  the  company,  for 
the  sum  of  $300,000.  Under  and  by  virtue  of  this  resolu- 
tion the  company,  through  William  G.  Watson,  its  presi- 
dent, immediately  afterwards  purchased  the  property  of  the 
firm.  It  included  three  tracts  of  land  in  Paterson,  one  being 
lots  numbers  16,  17,  18,  19,  20  and  23,  in  block  N  of  map 
H  of  the  Society  for  Establishing  Useful  Manufactures; 
another  being  three  hundred  and  twenty-five  feet  front  on 
Dale  avenue,  with  the  same  front  on  Railroad  avenue,  and 
two  hundred  feet  deep,  and  the  other,  consisting  of  four 
lots,  immediately  adjoining  that  tract  on  the  southerly  side. 
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Of  those  lots  two  were  on  Dale  avenue  and  two  on  Railroad 
avenue,  and  they  were  numbered  14,  15,  26  and  27.  The 
entire  establishment,  real  estate,  book  debts  &c.,  was  valued 
and  sold  to  the  company  at  the  price  of  $295,157.02,  of 
which  $200,000,  or  about  that  sum,  was  the  price  of  the  real 
estate.  The  Watsons  were  each,  on  or  about  the  3l8t  of 
May,  1866,  credited  on  the  books  of  the  company  with  the 
sum  of  $147,578.51,  for  and  in  payment  of  one-half  of  the 
price  of  the  establishment  so  sold  to  and  bought  by  the 
company.  They  immediately  thereupon  delivered  posses- 
sion of  the  establishment,  including  the  real  estate,  to  the 
company,  which  had  possession  of  it  as  owner  from  that 
time  up  to  the  time  (June  15th,  1876,)  when  the  complainant 
was  appointed  receiver  for  its  creditors  and  stockholders, 
by  this  court,  under  proceedings  in  insolvency. 

Two  fires  occurred  on  the  premises,  one  in  1873  and  the 
other  in  1875.  At  the  first,  all  the  buildings  were  burnt  down; 
they  were  rebuilt  by  the  company.  At  the  other,  very  con- 
siderable damage  was  done  to  the  buildings,  which  was 
repaired  by  the  company.  The  buildings  were  very  exten- 
sive and  costly.  When  the  first  fire  occurred  (and,  for  aught 
that  appears,  when  the  last  took  place,  also)  the  buildings 
were  insured  in  the  name  of  the  company  and  as  its  prop- 
erty. On  the  20th  of  April,  1869,  the  company  being 
desirous  of  borrowing  money— $25,000  to  be  used  in  build- 
ing on  the  property — the  board  of  directors  adopted  a  pre- 
amble and  resolution,  stating  that  the  company  was  about 
to  obtain  a  loan  from  the  Equitable  Life  Assurance  Society 
of  New  York  for  $25,000,  and  authorizing  the  president  to 
execute,  in  the  name  of  the  company,  a  bond  and  mortgage 
to  secure  that  amount,  with  interest,  on  the  land  of  the  com- 
pany. The  land  which  it  was  proposed  to  mortgage  to  the 
life  assurance  society,  under  the  resolution,  Avas  the  tract 
before  mentioned  of  three  hundred  and  twenty-five  feet  front 
on  Dale  avenue,  with  like  front  on  Railroad  avenue.  It  was 
then  discovered  that  the  company  either  never  had  had  any 
deed  for  that  propert}'  from  the  Watsons,  or,  if  one  had 
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been  made,  it  had  not  been  recorded  and  could  not  be 
found.  The  Watsons,  therefore,  with  the  wife  of  William 
(James  was  then  a  widower),  executed  a  mortgage  on  that 
property  to  the  life  assurance  society,  to  secure  the  $25,000 
and  interest,  for  which  the  Watsons  gave  their  bond.  The 
mortgage  is  dated  on  the  1st  of  April,  1869,  and  was 
recorded  on  the  29th  of  that  month.  The  principal  of  it  is 
still  unpaid.  The  money  borrowed  on  the  security  of  the 
bond  and  mortgage  went  into  the  treasury  of  the  company, 
and  was  expended  in  building  on  the  property. 

On  the  5th  of  December,  1871,  the  company  being  desirous 
of  borrowing  $10,000  of  tiie  trust  funds  held  by  this  court 
on  security  of  mortgage  of  the  above-mentioned  lots,  num- 
bers 14, 15,  16, 17,  18,  19,  20,  23,  26  and  27,  those  lots  were, 
by  deed  of  that  date  executed  by  the  Watsons  and  their 
wives  (James  had  then  married  again),  conveyed  in  fee  to 
the  company,  and  the  company  afterwards,  on  the  24th  of 
May,  1872,  executed  to  the  chancellor,  to  secure  the  payment 
of  $10,000  and  interest,  its  bond  and  a  mortgage  on  the  prop- 
erty so  conveyed.  The  principal  of  that  mortgage  also  is 
still  unpaid. 

On  the  1st  of  June,  1874,  the  company  mortgaged  to  the 
First  National  Bank  of  Paterson  the  whole  of  the  property 
to  secure  the  payment  of  $24,103.02,  according  to  the  tenor 
and  effect  of  a  promissory  note  of  the  company  of  that  date 
for  that  sum,  payable  three  months  after  date,  to  the 
order  of  the  Watsons,  by  whom  it  was  endorsed.  That  note 
fell  due  on  the  4th  of  September  following,  and  a  check  for 
the  amount  of  it  was  then  drawn  by  the  company  upon  the 
mortgagee,  with  which  the  company  kept  its  bank  account 
and  transacted  its  bank  business.  The  check  is  in  the  hands 
of  the  receiver,  bearing  upon  it  the  mark  of  having  been 
paid  by  the  mortgagee,  and  the  amount  of  it  was  charged 
against  the  company  and  credited  to  the  bank  on  the  books 
of  the  latter.     The  body  of  it  is  as  follows  : 

"  Pay  the  mortgage  note  of  Wm.  G.  and  James  Watson  twenty-tour 
thousand  one  hundred  an'd  three  02-100  dollars." 
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The  note  was  not  delivered  up,  however,  but  was  retained 
and  is  still  held  by  the  bank.  The  bank  insists  that  $20,000 
of  the  principal  of  the  note  is  unpaid,  with  interest  from 
June  19th,  1876.  On  the  10th  of  August,  1876,  Fletcher 
Westray  and  Alfred  II.  Gibbs  recovered  a  judgment  in  the 
supreme  court  of  this  state  against  Edward  J.  "Watson, 
William  R.  Edwards  and  William  G.  Watson,  tor  $684.97, 
the  greater  part  of  which  is,  as  they  allege,  unpaid.  On  the 
19th  of  the  same  month  the  National  State  Bank  at  Newark 
recovered  judgment  in  the  same  court  against  the  Nortji 
Belleville  Quarry  Company  and  William  G.  Watson  for 
$1,908.19.  No  levy  was  made  on  any  of  the  lands  before 
mentioned,  on  either  of  those  judgments. 

The  complainant,  by  his  bill,  prays  that  the  Watsons  and 
their  wives  may  be  decreed  to  convey  the  land  rnortgaged 
to  the  life  assurance  society  to  the  company,  as  of  the  date 
of  May  Slst,  1866,  which  is  prior  to  the  date  of  that  mort- 
gage, or  as  of  such  other  day  as  to  the  court  may  seem 
proper;  that  the  liens  thereon,  if  any,  may  be  settled  by  this 
court,  and  the  complainant  decreed  to  hold  the  property 
subject  only  thereto;  that  the  Watsons  and  their  wives 
may  be  decreed  to  perform  specifically  the  agreement  for 
the  sale  of  that  land,  and  give  legal  effect  to  the  sale  thereof 
to  and  the  purchase  by  the  company,  in  such  manner  and  on 
such  conditions  and  subject  to  such  liens  and  encambrances 
as  to  this  court  may  seem  proper.  And  that  the  land  may 
be  declared  to  be  free  from  all  other  liens  or  encumbrances 
of  or  in  favor  of  the  defendants  or  either  of  them.  The 
First  National  Bank  of  Paterson  had,  when  this  suit  was 
begun,  brought  an  action,  which  was  then  pending  in  the 
supreme  court,  against  the  Watsons  as  endorsers  on  the 
note.  The  bill  prays  an  injunction  against  the  bank, 
restraining  it  from  proceeding  therein,  on  the  ground  that 
the  note  was  paid  by  the  check  before  mentioned.  It  also 
prays  an  injunction  against  all  the  defendants  to  prevent 
them  from  conveying  away  or  encumbering  the  land  in 
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question.     The  life  assurance  society,  the  bank,  and  West- 
ray  &  Gibbs  answered,  but  none  of  the  other  defendants. 

It  is  established  by  the  proof  that  the  company  purchased 
from  the  Watsons  the  property  in  respect  to  which  this  suit 
is  brought,  and  paid  them  the  purchase-money,  and  that, 
from  the  time  of  the  purchase  up  to  the  time  when  tlie 
receiver  was  appointed,  it  was  in  full,  open  and  notorious 
possession  of  it  as  owner.  It  appears  probable  that  no  deed 
was  ever  given  for  it  to  the  company.  The  Watsons  both 
say  that  they  did  not  suppose  that  a  deed  was  necessary  to 
the  transfer  of  the  property  from  them  to  the  company,  and 
that  they  supposed  that  whatever  papers  were  necessary  for 
the  transfer  had  been  executed.  If  no  deed  was  executed  it 
was  merely  through  oversight.  On  the  payment  of  the  pur- 
chase-money to  them,  the  equitable  title  to  the  property 
passed  to  the  company,  and  they  were  merely  trustees  of 
the  legal  title  for  it.  They  neither  have  nor  have  they  ever 
claimed  to  have  any  equitable  title  to  the  property  since  the 
sale,  but  on  the  other  hand  have  always  since  then  recog- 
nized the  company  as  the  owner.  They  therefore  will  be 
decreed  to  convey  it  to  the  company,  but  their  deed  will  not 
be  decreed  to  take  effect  as  against  the  mortgage  of  the  life 
assurance  society  at  a  day  anterior  to  the  date  of  that  mort- 
gage. That  mortgage  is  a  valid  encumbrance  upon  tlie 
property  in  the  hands  of  the  company.  Not  only  did  the 
company  negotiate  the  loan,  but  it  agreed  to  secure  the  pay- 
ment of  it  by  mortgage  on  this  property,  and  instructed 
William  G.  Watson,  its  president,  to  execute  such  mortgage 
accordingly.  The  mortgage  was  not  executed  by  the  com- 
pany, but  by  those  who  were  its  trustees  of  the  legal  title. 
And,  moreover,  it  is  proved  that  the  company  received  the 
money  borrowed  and  expended  it  in  building  upon  its  prop- 
erty. The  life  assurance  society,  by  its  mortgage,  has  the 
pledge  of  the  legal  title  as  security  for  the  payment  of  its 
debt  and  interest.  There  is  no  ground  for  disturbing  or 
injuriously  affecting  it.  The  societ}^  is  entitled  to  the  pro- 
tection of  equity.     Although  as  to  the  property  mortgaged 
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to  the  life  assurance  society,  the  bank  has  the  mortgage  of 
the  hoklers  of  the  equitable  title  merely  (for  the  legal  title 
was,  when  that  mortgage  was  made,  in  the  Watsons,  and  the 
mortgage  was  executed,  not  by  them,  but  by  the  company), 
the  mortgage  of  the  bank  is  valid  and  effectual  as  between 
the  mortgagor  and  mortgagee,  to  pledge  the  equitable  title 
of  the  former.     Sinclair  v.  Armitage^  1  Beas.  174. 

But  it  is  insisted  on  the  part  of  the  complainant,  that  that 
mortgage,  if  originally  valid,  has  no  validity  now  because  it 
has  in  fact  been  satisfied.  By  the  terms  of  its  proviso  it  was 
made  to  secure  the  payment  of  the  note  therein  mentioned. 
The  complainant  insists  that  the  note  was  paid  by  the 
check  before  mentioned,  given  by  the  company  for  the 
amount  of  the  note,  on  the  4th  of  September,  1874,  and 
which,  as  before  stated,  appears  to  have  been  marked  by 
the  barrk  as  having  been  paid  by  it.  The  evidence  is  clear 
that  only  part  of  the  amount  of  the  note  was  paid,  and 
that  there  still  remains  due  upon  it  the  sum  of  §20,000,  with 
interest  from  June  19th,  1876.  The  check  was  given  for  the 
purpose  of  "taking  the  note  out  of  the  account  on  the  books 
of  the  bank,-'  as  one  of  the  bank  officers  expresses  it.  That 
is,  it  was  given  to  answer  to  the  amount  of  the  note  on  the 
books  of  the  bank,  in  order  that  on  the  books  it  might 
appear  (but  only  appear)  to  pay  the  note.  The  money  for 
the  payment  of  the  check  was  derived  from  the  discount  of 
two  other  notes  given  by  the  company  in  renewal  of  that 
note,  and  the  debt  was  as  much  unpaid  after  the  check  was 
given  as  it  was  before.  Moreover,  it  was  understood  and 
agreed  between  the  company  and  the  bank  that  the  note 
was  still  to  be  held  by  the  latter  as  evidence  of  the  debt, 
and  that  renewals  should  from  time  to  time  be  made,  and 
the  original  note,  except  so  far  as  it  might  be  paid  by  paying 
the  notes  given  in  renewal  or  by  other  actual  payments,  was 
still  to  stand  as  evidence  of  the  debt  secured  by  the  mort- 
gage. Such  an  arrangement  was  valid  and  efiectual,  and 
will  uphold  the  mortgage  security  until  the  debt  shall  have 
been  in  fact  fully  paid.     Robinson  v.  Urquhart,  1  Beas.  515 ; 
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Freeholders  of  Middlesex  v.  Thomas,  5  C.  E.  Gr.  39 ;  Teed  v. 
Carruthers,  2  Y.  ^  C.  30. 

Of  the  judgment  creditors  only  Westray  &  Gibbs  have 
answered.  They  insist  that  their  judgment  is  a  lien  on  the 
premises  in  question,  and  that  no  conveyance  should  be 
ordered,  to  the  prejudice  of  their  lien.  It  is  worthy  of 
remark  that  it  does  not  appear,  and  they  do  not  allege,  that 
they  gave  credit  to  "William  G.  Watson  on  account  of  his 
supposed  ownership  of  the  property.  The  company  was  in 
open  and  notorious  possession  of  the  property,  and  had  paid 
all  the  purchase-money,  when  their  debt  was  contracted, 
which  was  in  December,  1874,  and  William  G.  Watson  was 
not  in  possession  of  any  part  of  the  property  at  that  time, 
though  he  and  his  son  had  occupied  part  of  it  under  the 
company  prior  to  October,  1873.  The  possession  of  the 
company  was  notice  to  Westray  &  Gibbs  of  its  claim  of  title. 
Baldwin  v.  Johnsort,  Sax.  441 ;  Bliss  v.  Havens,  11  C.  JE.  G-r. 
363 ;  Johns  v.  Norris,  12  C.  K  Gr.  485,  487,  488. 

At  law  a  judgment  is  a  general  lien  upon  all  the  legal 
interest  of  the  debtor  in  his  real  estate,  but  in  chancery  that 
general  lien  is  controlled  by  equity  so  as  to  protect  the 
rights  of  those  who  are  entitled  to  an  equitable  interest  in 
the  lands  or  in  the  proceeds  thereof.  White  v.  Carpenter,  2 
Paige  217,  267. 

Westray  &  Gibbs's  claim  of  lien  cannot  prevail  against  the 
equity  of  the  company.  The  wife  of  James  Watson  has  no 
claim  to  dower  in  the  property.  The  property  ^vas  sold  by 
her  husband  and  the  purchase-money  paid  and  possession 
given  to  the  purchaser  before  her  marriage.  1  Scribner  on 
Doiver  564.  The  wife  of  William  G.  Watson  has  a  claim 
of  inchoate  dower  in  this  property,  but  only  in  the  equity 
of  redemption.  She  was  his  wife  when  the  contract  for  sale 
was  made,  but  she  signed  and  duly  acknowledged  the  mort- 
gage to  the  life  assurance  society  with  her  husband.  There 
will  be  a  decree  for  specific  performance,  in  accordance  with 
the  views  which  I  have  expressed,  against  William  G.  Wat- 
eon  and  James  Watson.     No  decree  will  be  made  asraiust 
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the  wife  of  the  former  {ReiUy  v.  Smith,  10  C.  K  Gr.  538), 
but  her  husband  will,  under  the  circumstances,  be  decreed 
to  indemnify  the  company  against  her  claim,  unless  she  vol- 
untarily relinquishes  it. 

The  injunction  against  the  bank  and  the  life  assurance 
society  will  be  dissolved.  That  issued  against  the  Watsons 
and  their  wives,  and  Westray  &  Gibbs,  and  the  State  Bank 
at  Newark,  will,  as  to  all  of  them,  except  the  wife  of  William 
G.  Watson,  be  made  perpetual. 

The  life  assurance  society  and  the  Paterson  bank  are 
entitled  to  costs  out  of  the  funds  in  the  hands  of  the  com- 
plainant as  receiver.  No  costs  are  awarded  to  or  against 
Westray  &  Gibbs  or  the  Newark  bank.  The  complainant 
is  entitled  to  costs  as  against  William  G.  and  James  Watson. 


George  D.  Randall  and  others 

V. 

Peter  T>.  Yroom  and  others. 

1.  To  sustain  a  conveyance,  sought  to  be  set  aside  because  intended 
to  defraud  creditors,  the  consideration  must  be  both  good  and  bona  fide. 

2.  A  conveyance  of  an  undivided  half  of  a  farm  made  by  a  debtor  to 
his  sisters  (who  owned  the  other  undivided  half),  three  days  after  the 
service  of  a  summons  on  him,  the  only  consideration  being  their 
assumption  of  the  encumbrances  thereon,  which  were  less  in  amount 
than  the  actual  value  of  the  debtor's  interest, — Held,  to  fall  within  the 
rule,  and  the  conveyance  ordered  to  be  set  aside  as  against  the  creditor. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  John  A.  Cobb,  for  complainants. 

Mr.  A.  A.  Clark,  fdr  defendants  Jane  and  Martha  Yroom. 
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The  Chancellor. 

The  complainants,  judgment  creditors  of  Peter  D.  Vroom, 
by  their  bill  call  in  question  the  bona  fides  of  a  conveyance 
made  by  the  judgment  debtor  to  his  sisters,  Jane  and  Martha 
Vroom,  of  his  interest  (one-half)  in  a  farm  of  one  hundred 
and  thirteen  and  twenty-six  hundredths  acres  in  Somerset 
county.  The  sisters  owned  the  other  half  of  the  property. 
It  was  an  excellent  farm.  They  and  his  family  lived  upon 
it.  It  was  tilled  by  Peter's  son,  who  was  about  eighteen 
years  of  age,  and  a  man  hired  by  the  sisters.  Peter's  half 
of  the  farm  was  subject  to  two  mortgages,  one  given  Sep- 
tember 6th,  1867.  to  Gertrude  M.  Voorhees  for  $2,000,  with 
interest,  the  other  for  $1,050,  with  interest,  given  April  1st, 
1875,  to  Gilbert  L,  and  John  Ammerman,  and  also  a 
judgment  recovered  October  29th,  1875,  against  him  by  con- 
fession, by  the  administrators  (his  brother  Jacob  and  brother- 
in-law  Isaac  L.  Pittenger)  of  his  mother,  for  $1,110.84,  debt, 
besides  costs.  Under  the  execution  on  that  judgment  a  levy 
had  been  made  on  Peter's  interest  (one-half)  in  the  personal 
property  on  the  farm.  His  interest  was  appraised,  in  the 
appraisal  which  was  made  with  a  view  to  the  exemption  to 
which  he  was  entitled  under  the  statute,  at  $566.50. 

On  the  2d  of  February,  1876,  the  complainants  began  a 
suit  by  summons,  returnable  on  the  14th  of  that  month, 
against  him  in  the  supreme  court.  The  summons  was 
served  on  him  on  the  4th  of  that  month,  and  on  the  20th  of 
March  following  a  judgment  in  favor  of  the  complainants 
was  entered  against  him  in  that  suit  for  $1,023.52.  An 
execution  against  goods  and  lands  was  issued  on  the  judg- 
ment on  the  same  day,  and  under  it  a  levy  was  made  upon 
his  interest  in  the  farm.  By  deed  of  the  7th  of  February, 
three  days  after  the  service  of  the  summons  on  him,  he  con- 
veyed his  interest  in  the  farm  to  his  two  sisters,  Jane  and 
Martha,  for  the  consideration,  as  expressed  in  the  deed,  of  , 
$4,000.  The  consideration  was,  as  appears  by  the  deed,  their 
assumption  of  the  mortgages  and  the  amount  due  on  the 
judgment    to   the    administrators    of    his    mother;    which 
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amount  was  in  the  deed  said  to  be  $768.52.  Under  the 
execution  on  that  judgment,  Jane  and  Martha,  on  the  16th 
of  March,  1876,  sold  all  his  interest  in  the  personal  property 
before  mentioned,  and,  through  Pittenger,  bought  it  for 
$230.81.  The  complainants  file  their  bill  to  set  aside  the 
conveyance  of  Peter's  interest  in  the  farm. 

That  the  conveyance  was  made  at  a  time  and  under  cir- 
cumstances calculated  to  excite  suspicion  as  to  its  bona  Jides, 
is  most  manifest.  Peter  had  been  sued  by  the  complainants 
for  a  large  debt.  The  conveyance  was  made  to  his  two  sis- 
ters, his  co-tenants  in  common  of  the  farm.  They  paid  him 
nothing  for  it.  There  was  no  reason  which  would  have 
induced  him  so  to  dispose  of  the  property  at  that  time 
except  the  suit.  His  sisters  indeed  say  that  their  reason  for 
acquiring  the  title  to  his  interest  in  the  property  was,  that 
he  wasTsareless  and  inattentive  to  the  farm,  and  had  become 
intemperate  in  his  habits,  but  this,  while  it  may  have  con- 
stituted a  good  reason  why  they  were  desirous  of  obtaining 
his  interest,  would  not  have  been  likely  to  have  been 
regarded  by  him  as  an  inducement  for  transferring  to  them 
all  his  interest  in  the  property,  without  consideration,  except 
the  assumption  of  the  payment  of  the  encumbrances  on  it, 
and  so  giving  to  his  sisters  the  means  of  putting  his  family 
out  of  doors.  In  this  connection  it  is  worthy  of  remark 
that,  shortly  before  the  complainants  began  their  suit 
against  him,  the  sisters  had  sent  their  brother  Jacob  to  him, 
at  Orange,  to  ascertain  at  what  price  he  would  sell  his  inter- 
est in  the  farm  to  them,  and  he  then  refused  to  sell  at  a 
lower  valuation  than  ninety  dollars  an  acre,  or  about  $5,000 
for  his  interest  in  the  farm,  not  including  his  interest  in  the 
personal  property,  which  latter  interest  he  swears  was  worth 
$600  or  $700.  He  swears  that  his  interest  in  the  farm  was 
worth  $7,000;  that  after  the  summons  was  served  in  the  com- 
plainants' suit,  his  sisters,  his  brother  Jacob,  and  his  brother- 
in-law  Pittenger,  advised  him  to  convey  the  property  to  his 
sisters  Jane  and  Martha ;  that  he  did  so ;  that  they  gave 
him  nothing  for  it;  that  he  conveyed  it  to  them  because  he 
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was  "  in  a  tight  place,"  and  they  advised  him  to  do  it ;  that 
his  brother  and  sisters  advised  him  to  sell  it  before  the 
sheriff"  should  come  to  levy  under  an  execution  on  the  judg- 
ment, which  the  complainants  would  get ;  and  he  says  that 
they  said  that  they  thought  by  that  means  the  complainants 
would  be  prevented  from  "getting  anything"  on  their 
judgment  in  their  suit.  He  says,  again,  that  he  had  no 
other  land,  and  that  he  conveyed  the  property  in  question 
because  he  was  advised  to  make  the  conveyance  to  his  sis- 
ters before  the  complainants  could  levy  upon  it,  and  that 
the  object  was  to  defeat  the  complainants  in  obtaining 
execution  of  their  judgment,  when  it  should  have  been 
recovered,  and  that  if  it  had  not  been  for  the  complainants' 
suit  he  would  not  have  made  the  conveyance  at  that  time  ; 
that  his  sisters  never  said  anything  about  the  conveyance 
until  the  complainants  sued  him,  and  that  he  never  would 
have  conveyed  it  in  the  way  he  did,  if  it  had  not  been  for 
the  suit. 

The  defendants,  Jane  and  Martha,  by  their  answer 
(though  it  is  under  oath,  the  bill  required  answer  not  on 
oath,)  allege  that  they  had  no  knowledge  or  information 
when  the  conveyance  was  made  that  the  complainants  had 
brought  a  suit  against  Peter.  Peter,  however,  not  only 
swears,  as  before  stated,  that  they  did  know  of  it,  but, 
leaving  out  of  consideration  the  testimony  of  Peter's  son 
and  Liebold,  Jane  herself  (she  of  the  two  sisters  appears  to 
have  had  most  to  do  with  the  conveyance),  though  she 
denies  it  in  her  testimony,  does  so,  at  tirst,  only  in  a  qual- 
ified manner.  She  says  she  does  not  t/mik  she  had  any 
knowledge  that  Peter  had  been  sued  by  Randall  and  Lamb, 
and  she  adds  that  Peter  had  said  very  little  to  her  about  it. 
And  here  it  may  be  remarked  that,  though  she  swears  that 
Pittenger  and  her  brother  Jacob  had  nothing  to  do  with  the 
agreement  between  her  and  Peter,  Pittenger,  who  is  a  wit- 
ness for  her  and  her  sister,  swears,  testifying  in  reference  to 
the  personal  property,  that  at  the  time  Jane  and  Martha 
bought  the  farm,  he  fold  them  that  if  they  bought  the  farm 
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of  Peter  for  the  encumbrances  they  must  include  the  personal 
property.  He  also  testifies  that  Peter  sold  the  personal 
property  to  them,  and  that  he  sold  it  to  them  the  same  night 
they  bought  the  farm,  and  at  the  same  time,  and  that  Peter 
put  his  own  price  upon  it.  It  seems,  therefore,  that  Pitten- 
ger  did  take  some  part  in  making  the  agreement,  although 
Jane  swears  that  he  did  not. 

Again,  Jane's  testimony  on  the  subject  of  Peter's  subse- 
quent expression  of  dissatisfaction  with  the  conveyance,  is 
by  no  means  satisfactory.  Peter  had  sworn  that  he  had 
spoken  to  his  sisters  immediately  after  the  conveyance, 
expressing  his  dissatisftxction,  because  he  had  received 
nothing  for  it,  and  had  testified  that  he  then  told  Jane  that 
"  he  would  not  stand  it."  In  reply,  she  testified  as  follows : 
"  Peter  never  made  any  complaint  to  me  or  to  my  sister,  to 
my  knowledge,  about  being  dissatisfied  about  the  deed  ;  he 
wasn't  dissatisfied  about  the  deed;  it  was  about  other  things, 
nothing  in  particular ;  he  was  dissatisfied  with  everything; 
he  said  I  had  not  done  as  I  ought  to ;  I  don't  know  that 
there  was  anything  said  about  my  not  having  paid  enough 
for  his  interest  in  the  land." 

Most  significant  upon  the  question  of  bona  fides  is  the 
action  of  the  parties  to  the  transaction  under  consideration 
in  reference  to  the  judgment  in  favor  of  the  administrators. 
By  the  deed  the  grantees  assumed  payment  of  it  as  part  of 
the  consideration,  and  yet,  under  it,  Peter's  interest  in  all 
the  personal  property  on  the  farm  was  sold  and  bought  in 
for  the  sisters.  If  the  amount  due  on  that  judgment  con- 
stituted so  much  of  the  purchase-money,  what  right  had 
they  to  sell  his  interest  in  the  personal  property?  He 
swears  that  he  did  not  agree  to  transfer  his  interest  in  the 
personal  property,  but  Pittenger  swears  that  he  did,  and 
that  he  put  his  own  price  upon  it ;  what  price  he  put  upon 
it,  however,  they  do  not  say ;  nor  is  there  any  evidence  that 
he  did  agree  to  transfer  it.  Pittenger  says  the  amount  of 
the  judgment  was  apportioned,  part  on  Peter's  interest  in 
the  farm,  and  part  on  his  interest  in  the  personal  property, 
24 
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but  be  says  be  cannot  say  wbat  the  apportionment  was. 
Tbe  deed,  bowever,  declares  tbat  the  grantees  assumed  pay- 
ment of  the  amount  due  on  tbe  judgment  as  part  of  tbe 
purcbase-money  of  Peter's  interest  in  tbe  farm. 

Again,  tbe  administrators,  in  assigning  tbe  judgment  to 
Jane  and  Martba,  took  tbeir  note  for  tbe  sum  of  f  1,110.84, 
witb  interest  and  costs,  and  Pittenger  swears  tbat  tbere 
were  tben  $1,110  and  more  due  on  tbe  judgment  to  tbe 
administrators,  tbe  plaintiffs  tberein,  but  in  tbe  assignment 
be  and  bis  co-administrator  declared  tbat  tbere  was  due  on 
it  tbe  sum  of  $563.49,  and  tbat  sum  was,  according  to  the 
assignment,  tbe  consideration  thereof  When  Pittenger 
was  asked  why  be  took  a  note  for  tbe  full  amount  of  the 
judgment,  when,  in  tbe  assignment,  the  amount  due  on  the 
judgment  was  stated  at  $563.49,  he  declared  bis  inability  to 
explain  it.  In  the  deed,  tbe  amount  due  on  the  judgment 
is  stated  at  another  sum,  $768.52. 

It  appears  to  me  to  be  clear,  from  tbe  evidence,  that  the 
conveyance  by  Peter  to  his  sisters,  of  his  interest  in  the 
farm,  was  not  made  in  pursuance  of  a  bona  fide  purchase,  but 
was  made  witb  tbe  understanding  between  him  and  them 
tbat  tbe  property  would,  by  tbat  means,  be  protected  for  bia 
benefit  from  tbe  complainants'  claim  against  him.  Whether 
a  conveyance  be  fraudulent  or  not,  as  against  creditors, 
depends  on  whether  it  was  made  on  good  consideration  and 
bona  fide.  It  is  not  enough  that  it  be  on  good  consideration 
or  bo7ia  fide ;  it  must  be  both.  If  it  be  defective  in  either 
particular,  though  good  between  the  parties  and  their  repre- 
sentatives, it  is  void  as  to  creditors.  1  Story's  Eq  Jvr 
§  353 ;  Sayre  v.  Fredericks,  1  C.  E.  Gr.  205. 

Tbe  complainants  are  entitled  to  relief 
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Elizabeth  Van  Arsdalen 

V. 

Paul  Van  Arsdalen. 

A  husband  excluded  his  wife  from  their  bed-room,  and  imputed  to 
her  physical  malformation  and  consequent  incapacity  for  the  mar- 
ital relation.  He  removed  to  another  house,  to  which  he  denied  her 
admittance,  on  the  ground  of  such  alleged  incompetency,  notwith- 
standing her  expressed  willingness  to  return  to  him  and  do  her  duty. 
— Held,  that  she  was  entitled  to  relief  on  her  bill  for  maintenance. 

Bill  for  maintenance.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  A.  V.  Schenck,  for  complainant. 

Mr.  E.  W.  Strong,  for  defendant. 

The  Chancellor. 

The  parties  are  husband  and  wife.  They  reside  in 
Middlesex  county,  and  were  married  in  December,  1876. 
The  bill  states  that  the  defendant  has,  without  just  cause, 
abandoned  the  complainant,  and  separated  himself  from  her 
and  refused  to  maintain  and  provide  for  her.  The  answer 
denies  the  abandonment,  and  that  the  defendant  has  refused 
to  maintain  the  complainant,  and  states  that,  on  the  con- 
trary, she  voluntarily  left  him  to  go  and  live  with  her  rela- 
tions, and  that  he  has  frequently,  since  she  left  him, 
requested  her  to  return,  and  has,  ever  since  she  left  him, 
been  desirous,  as  he  still  is,  that  she  should  come  back  and 
live  with  him  as  his  wife. 

It  appears  from  the  testimony  that,  when  the  marriage 
took  place,  the  complainant  was  about  thirty-five  years  of 
age,  and  the  defendant  about  eighty.  She  was  his  third 
wife.  He  was  divorced,  on  his  own  application,  from  his 
second   wife.     On    the'  27th    of  March,    1877,    soon    after 
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their  marriage,  the  parties  went  to  live  in  a  house 
owned  by  the  defendant,  in  Codwise  avenue,  in  New 
Brunswick.  They  lived  there  together  until  th^e  12th 
of  June  following,  when  he  removed  to  another  house  of  his, 
in  Hale  street,  in  that  city.  His  design  in  removing  appears 
to  have  been  to  take  his  meals  in  the  family  of  Charles 
Thompson,  the  husband  of  a  granddaughter  of  his,  who 
lived  in  another  of  his  houses  in  Hale  street,  immediately 
opposite  the  one  into  which  he  moved,  and  to  lodge  in  the 
latter  house.  He  did  not  intend  to  occupy  the  wdiole  of  the 
latter  house,  but  only  two  rooms — a  bed-room  for  himself, 
and  one  for  his  wife.  Such  were  the  relations  of  him  and 
his  wife  towards  each  other  at  that  time,  that  they  not  only 
occupied  separate  sleeping  apartments,  but  he  refused  to  eat 
food  which  had  been  cooked  by  her,  and  habitually  cooked 
his  own  victuals.  About  the  5th  of  May,  while  they  were 
living  in  the  house  in  Codwise  avenue,  he  threw  her  clothes 
out  of  the  bed-room  which  he  and  she  had  occupied  together 
up  to  that  time,  and  locked  the  door,  and  kept  the  key,  so 
as  to  exclude  her  from  the  room.  Soon  afterwards  he  apolo- 
gized to  her  for  his  conduct,  and  obtained  her  forgiveness. 
She  returned  to  his  room,  but  two  days  afterwards  he  again 
locked  her  out  of  it,  and  never  permitted  her  to  return  to 
it  again  so  long  as  they  lived  in  the  house,  which,  as  before 
stated,  was  up  to  the  12th  of  June  following.  He  for- 
bade her  to  cook  for  him,  alleging,  as  his  reason,  that  he 
was  afraid  that  she  would  poison  him.  He  charged  her 
w^th  having  attempted  to  poison  him,  and  declared  that  on 
one  occasion  she  put  some  poisonous  substance,  which  he 
believed  was  arsenic,  into  his  coffee,  and  that  after  drinking 
it  he  was  taken  sick  from  the  effect  of  the  poison,  and  saved 
himself  from  death  by  the  use  of  an  antidote  which  he  had 
previously  obtained  at  a  drug  store  and  kept  in  the  house 
because  of  his  apprehensions  that  she  would  attempt  his 
life  by  means  of  poison.  He  said  he  did  not  want  her  in  his 
room,  because  she  was  physically  unfit,  by  reason  of  mal- 
formation, for  connubial  intercourse.     He  told  her  she  was 
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no  woman,  and  he,  therefore,  did  not  want  her.  The  last 
week  of  their  residence  in  the  house  in  Codwise  avenue,  he 
did  not  provide  her  with  necessary  food,  and  her  sister  Mary 
supplied  it.  "While  they  lived  there  he  did  not  furnish  her 
with  sufficient  clothing.  When  he  had  nearly  finished 
moving  his  furniture  to  the  house  in  Hale  street,  he  said  to 
her :  "  Now,  if  you  are  a  mind  to  go  along  with  me,  and  go 
peaceably,  you  can  go."  To  which  she  replied  that  she 
would  go  with  him. 

The  next  day,  when  she  was  about  to  remove  her  furni- 
ture to  the  Hale  street  house,  he  told  her  she  had  better  go 
and  live  with  her  father  on  his  farm.  She  answered  that 
she  would  go  if  he  would  support  her  there,  and  he  said 
that  he  would  not,  that  he  would  not  support  her  anywhere 
•except  under  his  own  roof.  She  refused  to  go  to  Thomp- 
son's for -her  meals,  and  went  to  her  father's  house,  (her 
father  then  lived  a  short  distance  from  the  Hale  street 
house,  in  the  same  street,)  and  took  her  meals  and  slept  at 
lier  father's  house,  but  spent  the  days  at  the  Hale  street 
house,  where  her  furniture  was.  The  defendant  kept  all  the 
house  locked  up  except  the  two  bed-rooms.  On  the  20th 
of  June  her  father  went,  with  Peter  Gordon,  to  the 
Hale  street  house,  to  get  some  furniture  which  was  there 
belonging  to- her  sister.  The  defendant  was,  when  they 
arrived  there,  in  the  garden  of  Thompson's  house,  immedi- 
ately opposite.  He  came  over  to  them  and  said:  ''What 
are  you  stealing  now  ?"  They  told  him  what  their  errand 
was.  The  complainant  was  present.  Her  father,  at  that 
time,  said  to  him  that  he  and  his  wife  had  better  live 
together  as  they  ought  to  do.  She  expressed  her  willing- 
ness to  do  her  whole  duty  in  every  respect  as  a  wife.  The 
■defendant  asked  if  she  would  sleep  with  him,  to  which 
Gordon  replied  that  she  said  she  would  do  her  whole  duty 
as  a  wife.  The  defendant  then  said  that  he  would  not  have 
her  back  ;  that  she  was  not  a  woman.  He  said  "  it "  was 
not  a  woman,  and  he  did  not  want  her,  and  he  thereupon, 
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with  utter  disregard  of  decency,  made  disgusting  statements 
in  regard  to  her. 

On  that  occasion,  after  he  had  refused  to  receive  her 
again,  she  said  to  him,  when  she  left  him,  that  she  was 
going  home  (to  her  father's  house)  to  stay  a  few  cTays,  and 
if  he  would  treat  her  well  she  was  ready  to  come  back  to 
him  at  any  time.  Her  father  testifies  that  in  that  interview 
he  told  the  defendant  that  now  Elizabeth  (the  complainant) 
had  come  back  to  keep  his  house  and  do  the  best  she  could 
for  him ;  that  the  defendant  said  he  did  not  want  her ;  that 
he  then  asked  him  why  not,  and  he  answered  that  she  was 
an  hermaphrodite,  and  said  he  would  not  have  her.  Her 
father  further  says  that  she  then  said  to  the  defendant  that 
she  had  now  come  back  to  do  her  duty  as  a  wife  ought  to,  if 
he  would  accept  her,  and  that  he  replied  that  he  would  not. 
The  complainant  swears  that  on  that  occasion  she  told  him 
she  was  willing  to  come  and  do  her  duty,  her  whole  duty  as 
a  wife,  provided  he  would  support  and  clothe  her,  and  that 
he  said  that  she  was  no  woman,  and  if  she  was  not  hq  did 
not  want  her,  and  that  she  was  not.  She  says  that  her 
father  said  to  him  :  "  You  don't  want  her,  eh  ?"  to  which 
he  replied :  "  No ;  she  is  no  woman,  and  I  don't  want  her," 
and  added  the  derogatory  remarks  before  referred  to. 

It  is  true  the  defendant  and  Charles  Thompson  swear  that 
the  defendant  did  not  refus§  to  take  the  complainant  back, 
but  said  that  his  door  was  open  to  her  at  any  time  when  she 
would  cook  for  him,  and  that  she  said  she  would  not  cook 
for  him;  but  the  weight  of  testimony  is  with  the  complain- 
ant. Both  Thompson  and  the  defendant  say  that  the  latter 
did  then  allege  that  his  wife  was  not  a  "  fair  woman. "^ 
There  is  corroboration  of  the  complainant's  witnesses  in  the 
defendant's  statements  made  to  his  acquaintances  on  the 
subject  of  his  relations  to  his  wife,  and  the  cause  of  their 
separation.  In  none  of  them  did  he  attribute  the  separation 
to  her  unwillingness  to  do  her  duty  in  any  respect  to  hini, 
but  in  all  of  them  he  stated  that  it  was  on'  account  of  his 
unwillingness  to  live,  with  her  because  of  the  physical  unfit- 
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ness  before  mentioned.  To  Archibald  M.  Gordon  he  said, 
in  August,  1877,  (the  bill  was  filed  July  28th,  1877,)  that  the 
reason  why  he  moved  from  the  Codwise  avenue  house  was 
to  get  rid  of  her ;  and  when  Mr.  Gordon  expressed  a  hope 
that  they  M'ould  live  together  again,  he  replied,  "  No,  I  will 
never  have  her  back  again."  In  or  about  September,  187~, 
he  told  George  W.  Furman,  an  acquaintance  of  his,  who 
called  on  him  at  the  Hale  street  house  on  business,  that  his 
wife  was  not  a  woman,  and  with  disgusting  particularity 
described  the  physical  defects  which  he  imputed  to  her,  and 
at  the  same  time  ascribed  to  her  inordinate  venereal  appe- 
tite. He  then  said  that  he  would  have  a  "  bill  of  divorce 
from  her  in  two  weeks'  time,  anyhow,  in  spite  of  her."  To 
his  own  daughter,  the  complainant's  step-mother,  he  said, 
that  his  wife  was  not  a  woman,  and  that  he  believed  he 
could  readily  get  a  divorce  from  her  on  that  account.  In 
September,  1877,  he  admitted  to  William  Kent  that  he  had 
said  his  wife  was  no  woman.  In  August,  1877,  he  said  to 
Abraham  D.  Van  Pelt  that  she  was  no  woman,  referring  to 
and  describing  her  alleged  physical  defect,  and  that  he 
intended  to  get  rid  of  her,  and  was  going  to  New  York  (he 
was  then  on  his  way  to  that  city)  to  see  if  his  "bill  of 
divorce  "  was  ready.  To  Mr.  Van  Pelt's  question  whether 
he  could  "get  a  divorce  in  New  York  that  way,"  he  replied, 
"  Yes,  I  got  one  before."  As  before  stated,  he  was  divorced 
from  his  second  wife.  Though  the  defendant  denies  he 
Btated  to  any  one  after  the  commencement  of  this  suit  that 
his  wife  was  not  a  woman,  the  evidence  against  him  is  over- 
whelming. 

The  complainant  testifies  that  the  physical  defects  imputed 
to  her  have  never  existed,  and  there  is  no  evidence  to  the 
contrary  except  the  defendant's  statement.  Though  he  and 
Thompson  say  that  he  was  desirous,  when  she  spoke  of 
returning  to  him,  that  she  should  pledge  herself  to  cook  for 
him  if  he  permitted  her  to  return,  it  seems  difficult  to  recon- 
cile this  with  the  admitted  fact  that  he  charged  and  believed 
that  she  twice  attempted  to  poison  him,  and  in  consequence 
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of  his  apprehensions  on  that  score  refused  to  eat  food  pre- 
pared by  her.  In  his  cross-examination,  to  the  question, 
"  Do  you  now,  on  your  oath,  say  that  you  suspect  your  wife 
of  having  administered,  or  having  attempted  to  administer, 
or  of  having  been  concerned  in  any  way  in  any  attempt  to 
administer  poison  to  you,  in  any  manner,  at  any  time  ?"  he 
replied,  "  I  say  more  than  once."  And  to  the  question, 
"  Do  you  mean  now  to  be  understood  as  saying  that  you 
suspect  your  wife  of  having  attempted  to  poison  you  by 
means  of  the  coflee,  to  which  you  have  referred  ?"  he 
answered,  "  I  said  I  expected  that  she  meant  to  poison  me, 
or  that  her  sisters  did;  they  are  all  a  set  of  hell-hounds." 
It  seems  improbable  that,  with  these  convictions  upon  his 
mind,  he  would  have  even  desired,  much  less  have  insisted, 
that  his  wife  should  pledge  herself  to  cook  for  ham. 

It  is  claimed  in  his  behalf,  as  evidence  of  his  disposition 
to  deal  liberally  in  pecuniary  matters  with  her,  that  he  con- 
veyed to  her  part  of  his  property ;  but  it  appears  that  the 
deed  was  made  within  a  few  days  after  their  marriage,  and 
conveyed  an  estate  for  his  and  her  joint  lives,  (the  rents, 
issues  and  profits  to  be  taken  by  him  alone,  however,)  with 
remainder  to  the  survivor.  And  referring  to  this  property 
he  said  to  Mr.  Van  Pelt,  in  the  conversation  before  referred 
to,  that  it  was  subject  to  a  mortgage  to  Mr.  Ogilby,  and 
that  he  could  have  it  foreclosed  by  not  paying  the  interest 
promptly,  and  could  have  some  friend  buy  the  property  in 
for  him ;  thus  indicating  his  purpose  to  deprive  the  com- 
plainant of  her  interest  in  it. 

It  is  very  evident  that  the  married  life  of  these  parties 
while  they  lived  together  in  the  Codwise  avenue  house 
was  unhappy,  by  reason,  it  would  seem,  to  a  very  great 
extent,  of  the  defendant's  parsimoniousness,  his  suspicious 
disposition,  and  his  coarse,  vituperative  and  provoking  lan- 
guage towards  his  wife;  while  she,  on  the  other  hand,  gave 
evidence  of  a  high  and  at  least  somewhat  resentful  temper.*' 
He  appears  to  have  conceived  a  dislike  to  hef  three  sisters, 
on  the  ground  that  they  lived  upon  him;  and  to  one  person, 
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and  perhaps  more,  he  complained  of  it,  but  there  seems  to 
have  been  no  ground  for  the  complaint.  As  to  two  of  them, 
they  were  at  his  house  to  stay  only  a  few  days  at  most,  and 
were  there  to  do  the  work  of  his  household  during  the  tem- 
porary disability  of  his  wife.  He  kept  no  servant.  As  to 
the  other,  it  was  agreed  between  him  and  his  wife  that  she, 
her  youngest  sister,  whom  her  mother  at  her  death  had  con- 
signed to  her  especial  charge,  should  live  with  them  (up  to 
the  time  of  the  marriage  she  had  been  living  with  the  com- 
plainant), and  it  appears  that  when  the  defendant  complained 
oi  her  presence  in  his  house  she  left  it. 

But  whatever  may  have  been  the  scenes  and  contentions 
and  the  cause  of  them  before  the  defendant  left  the  Codwise 
avenue  house,  it  is  proved  that,  on  the  20th  of  June,  1877, 
the  occasion  before  referred  to,  the  complainant  went  to  him 
and  asked  him  to  take  her  back  into  his  house  and  support 
her,  she  then  promising  to  do  her  whole  duty  as  a  wife 
towards  him ;  and  he  then  positively  denied  her  request, 
and  refused  to  receive  her,  alleging  that,  by  reason  of  her 
physical  defects  and  her  consequent  incapacity  for  matri- 
mony, he  did  not  want  her  and  would  not  have  her.  From 
that  time  he  must  be  regarded  as  having  abandoned  her 
and  refused  to  provide  support  for  her.  It  is  true  he  says 
in  his  answer  that  he  often  requested  her  to  return,  and  in 
his  testimony  he  says  he  told  her  solicitor  that  he  w^as 
desirous  that  she  should  return  to  him;  but  it  does  not 
appear  that  he  ever  told  her  so  or  sent  her  even  any  invi- 
tatory  message,  although  she  was  living  within  a  few  doors 
from  him,  and  in  the  family  of  his  own  daughter.  On  the 
contrary,  it  appears  that  in  September,  1877,  two  months 
after  this  suit  was  brought,  he  of  his  own  accord  sent  part 
of  her  clothes  from  the  Hale  street  house  to  her  at  his 
daughter's  house,  and  soon  after,  without  any  request  from 
her,  took  all  the  rest  there  himself. 

The  complainant  is  entitled  to  the  relief  which  she  seeks. 
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The  Trustees  for  the  Support  of  Public  Schools 

v. 
John  Anderson  and  others. 


A  release  of  a  grantee's  assumption  of  a  mortgage  debt,  given  by  an 
insolvent  grantor  after  notice  of  foreclosure,  without  consideration  and 
for  the  sole  and  admitted  purpose  of  defeating  the  mortgagee's  claim 
in  equity  for  deficiency,  is  void  in  equity. 


Bill  tb  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Attorney- General  John  P.  Stockton,  for  complainants. 

Mr.  C.  M.  Woodruff  and  3Ir.  L.  Cochran^  for  answering 
defendants. 

The  Chancellor. 

The  question  presented  for  consideration  is,  whether  the 
release  by  a  grantor  of  a  covenant  made  in  his  favor  by  his 
grantee  stipulating  to  pay  a  mortgage  given  by  the  former 
on  the  land,  and  to  which,  but  for  the  release,  the  mortgagee 
would,  in  equity,  be  entitled  to  have  recourse  for  the  pay- 
ment of  the  mortgage  debt,  is  efleetual  against  the  mort- 
gagee where  the  release  is  merely  voluntary,  and  confessedly 
made  for  the  mere  purpose  of  depriving  the  mortgagee  of 
such  recourse. 

In  the  case  in  hand  the  defendant  John  Anderson,  on  the 
12th  of  August,  1871,  gave  to  the  complainants.  The 
Trustees  for  the  Support  of  Public  Schools,  a  mortgage  for 
nine  thousand  dollars,  payable  in  one  year  from  the  date  of 


Note. — Under  what  circumstances  a  release  of  an  assumption  of  a 
mortgage,  made  by  the  grantor  to  his  immediate  grantee,  may  be  valid 
as  against  the  mortgagee,  see  Stephens  v.  Casbacker,  8  Hun  116;  also, 
Hartley  v.  Harrison,  2'^^  N.JF.  170. — Rep. 
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the  mortgage,  with  interest  payable  semi-annually,  on  about 
one  hundred  and  eighty-three  acres  of  land  in  Sussex 
county.  On  the  26th  of  August,  1871,  a  few  days  after  the 
date  of  the  mortgage,  the  mortgagor  conveyed  the  mort- 
gaged premises  to  Benjamin  Anderson,  Jr.,  for  the  consid- ' 
eration,  as  expressed  in  the  deed,  of  ten  thousand  dollars, 
the  grantee  expressly  assuming  the  payment  of  the  mort- 
gage. 

On  the  1st  of  April,  1873,  Benjamin  Anderson,  Jr.,  con- 
veyed the  property  (the  mortgage  debt  was  then  past  due) 
to  Hiram  Ackerson,  for  the  consideration  of  eleven  thou- 
sand dollars.  The  deed  contained  the  statement  that  it  was 
well  understood  by  the  parties  thereto  that  the  property 
was  subject  to  the  encumbrance  of  two  mortgages,  one  of 
which  was  the  complainant's,  and  the  other  a  subsequent 
one,  and ^ that  the  grantee  thereby  assumed  to  pay  them  as 
part  of  the  purchase-money.  Ackerson,  by  deed  dated 
February  9th,  1874,  conveyed  the  property  to  Michael 
Youngs,  for  the  consideration  of  nine  thousand  eight  hun- 
dred and  ninety-one  dollars  and  eighteen  cents.  The  deed 
contained  a  like  assumption  on  the  part  of  the  grantee  as 
to  the  complainants'  mortgage.  On  the  16th  of  March, 
1875,  Youngs  conveyed  the  farm  to  Benjamin  A.  Anderson, 
for  the  consideration  of  ten  thousand  five  hundred  and 
twenty-one  dollars  and  twenty-five  cents,  the  grantee 
assuming  the  payment  of  the  mortgage  of  the  complain- 
ants. In  February,  1874,  the  state  treasurer  duly  notified 
Youngs,  then  the  owner  of  the  property,  and  the  mortgage 
being  past  due,  that  a  payment  of  two  thousand  dollars  of 
the  principal,  on  or  before  the  1st  of  April  then  next,  was 
demanded  by  the  complainants.  In  March,  1875  (the 
demand  not  having  been  complied  with),  another  was,  by 
due  authority,  made  on  Youngs  (he,  however,  was  riot  then 
the  owner  of  the  property),  for  payment  of  two  thousand 
dollars,  on  account  of  principal,  on  or  before  the  1st  of  May 
then  next.  This  demand,  also,  was  not  complied  with. 
The  interest  was  paid  ,up  to  February  12th,  1876.     On  the 
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24th  of  April,  1877,  the  attorney-general  wrote  to  Youngs 
that  the  mortgage  had  been  placed  in  his  hands,  with  posi- 
tive orders  to  proceed  to  collect  it,  and  requesting  him  to 
pay  the  money. 

The  search  of  the  records  of  Sussex  county  necessary  to 
he  made,  with  a  view  to  the  foreclosure  proceedings,  was 
made  by  the  clerk  of  that  county,  on  the  requisition  of  the 
attorney-general,  and  was  completed  on  the  2d  day  of  May, 
1877,  and  the  bill  was  filed  on  the  22d  of  that  month.  On 
the  5th  of  that  month,  after  the  search  had  been  made,  and 
before  the  filing  of  the  bill,  the  mortgagor  and  Benjamin 
Anderson,  Jr.,  Horace  Ackerson  and  Michael  Youngs  exe- 
cuted releases  of  that  date — the  mortgagor  to  Benjamin 
Anderson,  Jr.,  the  latter  to  Ackerson,  and  he  to  Youngs — 
of  their  respective  assumptions  of  the  complainants'  mort- 
gage in  the  deeds  to  them  respectively.  The  releases  were 
for  a  nominal  consideration,  and  were  executed  merely  for 
the  purpose  of  preventing  the  complainants  from  having 
recourse  in  equity  to  Youngs  for  the  payment  of  the  mort- 
gage debt.  The  mortgagor  was  and  is  entirely  insolvent, 
while  Youngs  is,  as  he  admits,  pecuniarily  responsible.  The 
defendants,  Benjamin  Anderson,  Jr.,  Hiram  Ackerson  and 
Michael  Youngs,  have  answered,  denying  their  liability  to 
pay  deficiency. 

That  the  releases  were  executed  and  delivered  merely  in 
view  of  this  suit,  and  for  the  purpose  of  preventing  the 
complainants  from  having  recourse  in  equity  to  Youngs,  is 
proved,  and,  indeed,  is  admitted.  That  the  grantor  may, 
before  suit  brought  against  his  grantee  by  the  mortgagee  to 
obtain  the  benefit  of  such  a  covenant  of  assumption,  release 
or  discharge  it,  and  so  prevent  the  mortgagee  from  obtain- 
ing any  benefit  of  it,  is  established.  Crowell  v.  Hospital  of 
St.  Barnabas,  12  C.  E.  Gr.  650.  But  the  act  of  release  or 
discharge,  to  be  effectual,  must  be  done  bona  fide,  and  not 
merely  for  the  purpose  of  thwarting  the  mortgagee  and' 
depriving  him  of  an  equity  to  which  he  is  entitled.  Where 
a  person,  in  considerprtion  of  a  debt  due  from  him,  agrees 
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with  his  creditor  that  he  will,  in  discharge  of  it,  pay  the 
amount  to  the  creditor  of  the  latter,  in  discharge  or  on 
account  of  a  debt  due  from  the  latter  to  him,  though  the 
agreement  may  be  bona  fide  rescinded  by  the  parties  to  it  for 
considerations  or  reasons  satisfactory  to  themselves,  and 
without  account  or  liability  to  the  creditor  who  is  not  a 
party  to  it,  yet,  if  the  promisee  be  insolvent,  and  the  rescis- 
sion be  merely  a  forgiving  of  the  debt  for  the  mere  purpose 
uf  defrauding  the  creditor  of  the  promisee,  or  protecting 
the  promiser  against  his  liability,  the  rescission  will  not 
avail  in  equity. 

In  the  present  case,  recourse  was  had  to  the  expedient  of 
the  releases,  as  a  means  of  protecting  Youngs  against  his 
liability  to  the  complainants,  who,  though  they  had  not,  in 
fact,  commenced  suit,  were,  as  the  parties  to  the  releases 
well  kn&w,  about  to  do  so ;  and  they  had  made  preparations 
accordingly.  Xo  consideration  passed,  nor  was  any  to  be 
given.  Nor  w^ere  the  releases  founded  on  any  equity  or 
equitable  consideration.  The  mortgagor  was  insolvent,  and 
had  no  longer  any  interest  in  the  indemnity  which  Youngs 
had  givenr"  hixQ  against  his  liability  on  the  complainants' 
mortgage.  Had  he  been  solvent,  the  releases  would,  of 
course,  not  have  been  executed.  The  hollow,  unsubstantial 
formality  of  .the  execution  and  delivery  of  the  releases  cre- 
ates no  barrier  to  the  equitable  relief  to  which  the  com- 
plainants are  entitled. 

A  release  executed  mala  fide,  for  the  mere  purpose  of 
defeating  the  action  of  equity,  or  of  eluding  its  reach,  will 
be  of  no  avail.  It  is  conceded  that  it  would  have  been  too 
late  to  discharge  or  affect  the  equity  under  consideration  as 
against  the  mortgagees  in  invitum,  by  agreement  between 
the  mortgagor  and  his  grantee  after  suit  had  been  actually 
commenced,  and  this  case  is  within  that  principle.  The 
attorney-general  notified  Youngs,  by  letter  dated  April 
24th,  1877,  addressed  to  him  at  jSTewton,  of  his  intention  to 
bring  suit  to  collect  the  mortgage  debt..  Youngs  lived  at 
Andover,  a  few  miles  distant  from  that  place.     The  letter 
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appears  to  have  been  forwarded  to  him  at  Andover,  from 
Newton,  on  the  1st  of  May  following.  The  releases  were 
executed  four  days  afterwards. 

There  will  be  a  personal  decree  for  deficiency  against  the 
answering  defendants. 


Cornelius  Shaddle 

V. 

Henry  Disborough. 


A  person  agreed  to  exchange  his  farm  for  city  lots,  but  made  no 
effort  to  ascertain  their  value,  and  there  was  no  misrepresentation  by 
their  owner.  On  a  bill  for  specific  performance,  he  set  up  as  a  defence 
that  they  were  worth  less  than  he  supposed.  Their  value  not  being 
so  inadequate  as  to  be  evidence  of  fraud, — Held,  that  the  defence  could 
not  prevail. 

Bill  for  specific  performance.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  B.  V.  Lindahury,  for  complainant. 

Mr.  H.  M.  Gaston,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  the  purpose  of  compelling  specific  per- 
formance by  the  defendant  of  an  agreement  in  writing  made 
between  the  parties  on  the  12th  of  June,  1877,  by  which  the 
defendant  agreed  with  the  complainant  to  convey  to  him  in 
fee-simple,  by  deed  of  warranty,  with  full  covenants,  free 
from  all  encumbrances  except  a  mortgage  of  $1,000,  on  or^ 
before  the  25th  of  June  then  next  ensuing,  his  farm  of  about 
one  hundred  acres  in  Somerset  county,  for  the  consideration 
of  $8,000.     In  satisfaction  of  that  price  he  was  to  accept 
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from  the  complainant  two  lots  of  land  on  Lexington  avenue, 
in  Jersey  City,  each  twenty-five  feet  front  by  one  hundred 
feet  in  depth,  being  lots  Nos.  58  and  60  on  the  Jersey  City 
map.  On  one  of  those  lots  were  a  dAvelling-house  and  barn 
and  other  improvements.  The  property  was,  according  to 
the  agreement,  valued  at  $4,500,  and  was  to  be  taken  sub- 
ject to  a  mortgage  of  $2,000  thereon,  but  all  interest  on  the 
mortgage  and  taxes  on  the  property  were  to  be  paid  up  to 
the  time  of  transfer.  The  complainant  was  also  to  pay  him 
$500  in  cash  on  or  before  the  passing  of  the  title,  to  give  his 
bond,  to  be  secured  by  mortgage  on  the  farm,  for  $4,000 
with  interest,  and  to  pay  oft'  the  $1,000  mortgage  which  was 
on  the  farm,  on  the  1st  of  April,  1878.  The  agreement,  as 
drawn  and  signed  by  the  defendant,  provided  that  the  father 
of  the  complainant  should  be  surety  on  the  bond  for  $4,000. 
That  provision  was  inserted  without  the  complainant's 
authority,  consent  or  knowledge,  by  the  agent  who  nego- 
tiated the  exchange,  and  who  drew  the  agreement.  The 
complainant,  when  the  agreement  was  presented  to  him  for 
signature  by  the  agent,  refused  to  sign  it  unless  that  provi- 
sion was  erased,  and  the  agent  claiming  to  have  authority 
from  the  defendant  to  erase  it,  did  so  accordingly.  The 
time  fixed  in  the  agreement  for  paying  the  money  and 
exchanging  the  papers,  was  June  25th,  1877,  between  the 
hours  of  nine  o'clock  in  the  forenoon  and  six  o'clock  in 
the  evening,  and  the  place  was  the  agent's  ofiice  in  Somer- 
ville.  The  complainant  attended  there  at  nine  o'clock  in 
the  forenoon  of  that  day,  prepared  to  perform  his  part  of  the 
agreement  so  far  as  it  was  to  be  performed  on  that  day. 
The  defendant  came  there,  but  would  not  say  whether  he 
intended  to  perform  the  agreement  or  not.  He  left  the 
office,  saying  that  he  would  soon  return  and  would  then  be 
ready  to  talk  to  the  complainant.  In  about  an  hour  he 
returned  and  said  he  was  not  yet  ready  to  give  the  com- 
plainant an  answer,  but  was  having  the  matter  looked  into, 
or  something  to  that  eftect.  He  went  away  again,  but  did 
not  return.     His  atto'rney  came  about  three  o'clock  in  the 
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afternoon,  and  said  lie  was  there  on  the  defendant's  behalf^ 
and  that  the  latter  would  not  return.  The  complainant  then 
tendered  the  sum  of  $500  to  the  attorney,  with  a  deed  con- 
veying the  Jersey  City  property  to  the  defendant,  and  a  bond 
and  mortgage  on  the  farm,  in  favor  of  the  defendant,  for 
$4,000  and  interest,  and  at  the  same  time  exhibited  receipts 
for  the  taxes  on  the  Jerse}^  City  property,  and  demanded  a 
deed  for  the  farm.  The  attorney  took  the  papers  and 
examined  them  and  returned  them  to  the  complainant,  find- 
ing no  fault  with  them  except  that  there  was  no  receipt  for 
a  water  rent  of  $12;  that  the  complainant,  explaining  that 
it  was  only  through  inadvertence  that  it  was  not  then  in  his 
possession,  offered  to  obtain  at  once  if  the  attorney  desired 
it.  The  attorney  thereupon  made  no  further  objection  on 
that  score,  but  drawing  from  his  pocket  an  abstract  of  the 
title  of  the  Jersey  City  property  which  had  been  lent  to 
the  defendant  by  the  complainant  when  the  contract  was 
signed,  to  aid  him  in  investigating  the  title  to  the  property, 
said  there  were  some  things  in  it  which  he  did  not  under- 
stand, and  he  then  invited  the  complainant  to  accompany 
him  to  his  office  that  he  might  make  some  investigation 
there  in  regard  to  it.  The  complainant  went  with  him 
accordingly,  and,  while  there,  again  made  the  tender,  where- 
upon the  attorney  said  he  did  not  think  the  title  was  quite 
right,  to  which  the  complainant  replied  that  it  was  correct, 
and  asked  him  if  he,  as  the  defendant's  representative, 
declined  to  perform  the  agreement.  To  this  the  attorney 
replied  that  there  was  one  water  rent  receipt  missing.  The 
complainant  thereupon  offered  him  $50,  to  be  held  as 
security  that  he  would  obtain  that  receipt.  The  attorney 
declined  to  take  the  money,  and  then  said  that  a  Mr. 
Mooney,  a  land  agent,  said  the  Jersey  City  property  was  not 
worth  more  than  $2,500,  and  the  attorney  added  that  the 
defendant  would  not  make  the  exchange  at  all.  The  next, 
day  the  complainant  obtained  the  missing  re.ceipt,  and  two 
days  thereafter  showed  it  to  the  defendant  and  his  attorney, 
and,  offering  to  specifically  perform  the  contract,  requested 
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the  defendant  to  do  so,  but  the  latter  refused,  saying  that 
the  Jersey  City  property  was  not  worth  $4,500,  and  that  his 
attorney  then  had  the  matter  in  charge  and  it  "  would  have 
to  go  through." 

.    The  defendant,  by  his  answer,  sets  up,  by  way  of  defence, 
the  alteration  of  the  agreement  by  striking  out  the  clause 
therein  providing  that  the  complainant's  father  should  be 
surety  on  the  bond  for  $4,000 ;  that  the  complainant  induced 
him  to  enter  into  the  agreement  by  falsely  representing  to 
him  that  the  Jersey  City  iDroperty  cost  him  $4,500,  and  that 
his  equity  of  redemption  therein  was  worth  $2,500,  and  that 
he,  the  complainant,  could  get  $30  a  month  rent  for  the 
property;  whereas,  the  defendant  had,  since  the  signing  of 
the  agreement,  discovered  that  $20  a  month  was  the  full 
rent  that  could  be  reasonably  obtained  for  it ;  that  the  com- 
plainant suppressed  the  fact  that  the  water  tax  of  from  $12 
to  $18  a  year  was  to  be  paid  out  of  the  rents,  and  was  a  lien 
on  the  property;  that  after  paying  interest  on  the  mortgage 
on  the  property,  and  the  taxes,  there  would  remain  but 
little,  if  anything,  to  the  owner,  out  of  the  rents  after  pay- 
ing for  necessary  repairs ;  and  that  the  income  is  uncertain, 
depending  on  the  obtaining  of  a  tenant  for  the  property ; 
that  the  bargain  is  a  hard  and  unconscionable  one,  and 
ought  not  to  be  enforced ;  and  that  the  agent  of  the  parties, 
on  or  about  the  day  on  which  the  contract  was  signed,  told 
the  defendant  that  the  complainant  was  then  painting  and 
making  repairs  on  the  property,  as  he  had  been  informed 
by  the  complainant,  to  the  amount  of  from  $200  to  $225, 
whereas  no  considerable  repairs  were  then,  nor  have  any 
since,  been  made  on  the  property. 

The  conduct  of  the  complainant  in  the  entire  transaction 
which  is  the  subject  of  investigation  in  this  suit,  appears  to 
have  been  entirely  fair,  frank  and  upright.  He  does  not 
even  appear  to  have  been  eager  to  make  the  exchange.  He 
did  not  seek  out  the  defendant.  The  agent.  Van  Doren,  in 
whose  hands  the  defendant  had  placed  his  property  for  sale, 
brought  it  to  the  notice  of  the  complainant.  The  com- 
25 


374  CASES  IN  CHANCERY.  [30  Eq. 

Shaddle  v.  Disborough. 

plainant,  at  first,  proposed  that  the  defendant  should  go  and 
examine  his  property,  as  a  preliminary  to  any  negotiation. 
The  defendant  did  so,  and  says  that  he  "  was  not  at  all 
pleased  with  the  property ;  that  it  was  very  uninviting,  in 
a  miserable  condition,  and  looked  as  if  it  had  a  very  hard 
tenant  in  it."  When  asked  why  he  did  not  then  make  a 
longer  examination  of  it,  he  says  :  "  I  saw  enough  to  satisfy 
me,  and  I  rather  came  to  the  conclusion  that  I  would  not  be 
very  apt  to  trade  for  it."  The  complainant  says  the  defend- 
ant examined  the  ground,  asked  the  size  of  the  lots,  went 
into  the  stable,  and  into  one  room  of  the  house,  and  that 
when  he  came  out  the  complainant  asked  him  if  he  had  not 
better  examine  the  property  all  through,  to  which  he 
replied,  no,  he  had  seen  enough ;  that  the  defendant  then 
asked  him  about  the  rent  the  property  would  bring,  and 
that  he  told  him  that  it  rented  in  the  spring  of  1874  for  $35 
a  month ;  that  in  the  spring  of  1875,  his  agent,  Mr.  Garra- 
brant,  had  let  it  at  $37.50  a  month;  that  that  tenant  had 
left  the  house  on  account  of  ill  health;  that  he  had  been 
ordered  to  leave  Jersey  City  because  the  air  there  was  too 
strong  for  him,  and  that  Garrabrant  had  put  in  the  tenant 
who  was  then  in  at  $20  a  month.  The  complainant  says 
that  the  defendant  then  said  to  him :  "Now  that  I  have 
come  down  and  have  seen  your  property,  I  would  like  you 
to  come  and  see  my  farm,  and  we  will  see  what  we  can  do." 
The  complainant,  subsequently,  in  accordance  with  this 
invitation,  went,  with  his  wife,  to  Somerville,  to  look  at  the 
defendant's  farm.  He  says  that,  after  examining  it,  he  said 
to  the  defendant :  "  Now  that  you  have  seen  my  property, 
if  you  are  willing  to  take  it  in  exchange  at  $4,500  I  will 
give  you  $7,500  in  this  way:  my  property,  subject  to  a  mort- 
gage of  $2,000  on  it,  and  a  bond  and  mortgage  on  the  farm 
for  $5,000,  and  $500  cash."  He  says  that  the  defendant 
said  he  thought  that  was  not  enough,  and  then  asked  hini 
what  were  the  expenses  of  the  complainant's  property, 
what  were  the  taxes,  &c. ;  that  he  then  told  him  that  the 
city  taxes  were  fifty-odd  dollars  a  year;    that  there  were 
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water  taxes  of  from  |12  to  $18  a  year,  and  that  he  paid  an 
agent  five  per  cent,  for  collecting  the  rent ;  that  the  defend- 
ant still  insisted  that  the  complainant  did  not  offer  him 
enough,  and  the  latter,  after  consulting  with  his  wife  on  the 
subject,  advanced  his  offer  to  $8,000.  The  defendant  thought 
that  the  amount  was  not  sufficient,  but  the  complainant 
declined  to  give  more,  and  left  him,  saying  that  he  might 
consider  the  matter,  and  if  he  desired  to  trade  on  the  basis 
of  that  amount,  he  might  inform  him  through  Van  Doren, 
the  agent.  The  agent  subsequently  told  the  complainant 
that  the  defendant  wished  to  see  him  again  on  the  subject, 
and  the  complainant  again  went  to  see  the  defendant,  at 
Somerville,  where  the  latter  was  then  living.  The  defend- 
ant again  spoke  of  the  rents  of  the  Jersey  City  property, 
and  the  complainant  then  told  him  that  he  had  notified  his 
agent,  Garrabrant,  to  dispossess  the  tenant,  and  the  defend- 
ant then  said  that  he  thought  that  if  he  could  get  $300  a 
year  for  the  Jersey  City  property  he  thought  he  would  be 
satisfied.  He  still  insisted  on  a  higher  price  than  $8,000 
for  his  property,  and  the  complainant  offered  him  $8,250,  of 
which  $250  Were  to  be  paid  in  cash,  the  defendant  was  to 
take  the  Jersey  City  property  subject  to  $2,000  mortgage  for 
$2,500  more,  and  the  complainant  was  to  give  a  mortgage 
on  the  farm  for  $5,500.  The  defendant  did  not  then  agree 
to  accept  this  price,  because  he  thought  it  was  not  enough, 
but  expressed  his  desire  that  the  complainant,  who  intended 
to  live  on  the  farm  if  he  obtained  it,  should  have  it  rather 
than  any  speculator,  and  stated  a  condition  relative  to  the 
possession  by  his  son  of  the  farm  for  the  season  in  case  he 
should  make  the  exchange.  No  agreement  was  then  made. 
This  last  interview  was  in  the  latter  part  of  February,  1877. 
On  or  about  the  19th  of  March  following,  the  com- 
plainant was  informed,  by  letter  from  Van  Doren,  that  the 
defendant,  through  Mooney,  the  land  agent  before  men- 
tioned, had  agreed  to  exchange  his  property  for  the  equity 
of  redemption  of  two  houses  and  lots  in  Irvington,  and  a 
mortgage  of  $6,000  oh  his  farm.     From  that  time  until  the 
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following  May  or  June  the  complainant  heard  nothing  more 
on  the  subject.  Then,  Van  Doren,  at  the  defendant'* 
request,  wrote  to  him  that  the  proposed  exchange  for  Irving- 
ton  property  had  not  been  carried  out,  and  that  the  defend- 
ant would  like  to  have  the  complainant  take  the  farm  if  he 
would  give  $500  more.  The  complainant  then  wrote  to  the 
agent  (and  the  letter  was  shown  by  him  to  the  defendant) 
that  he  would  remember  that  he  had  said,  when  he  left  him  in 
Somerville,  on  the  occasion  of  the  last  interview  on  the  sub- 
ject of  exchange,  that  he  would  never  do  so  well  again,  but 
added  that  he  would  exchange  on  the  basis  which  he  had 
mentioned  when  in  the  defendant's  farm-house,  $8,000  for 
the  farm,  the  Jersey  City  property  to  be  taken  at  $4,500. 
Yan  Doren  communicated  this  to  the  defendant,  who  then 
remarked  that  it  was  $250  less  than  the  complainant  had 
offered  before,  and  said  he  could  not  do  it,  but  that  he  would 
take  $500,  and  not  go  and  see  the  Jersey  City  property 
again.  Van  Doren,  on  the  4th  of  June,  1877,  commu- 
nicated this,  by  letter,  to  the  complainant,  who  replied, 
declining  to  give  more  than  $8,000,  and,  according  to  Van 
Doren's  recollection,  told  the  latter  to  tell  the  defendant  to 
go  and  look  at,  and  find  out  all  about  the  Jersey  City 
property.  Van  Doren  informed  the  defendant  of  this 
answer,  and  the  latter  then  told  him  he  meant  to  make  the 
exchange,  but  that  Van  Doren  must  not  tell  the  complain- 
ant, but  must  try  to  get  $500  more  out  of  him  if  he  could. 
Van  Doren  made  an  effort  to  that  end,  but  was  unsuccessful, 
and  so  informed  the  defendant,  who  then  agreed  to  make 
the  exchange.  Van  Doren  drew  the  contract,  and  inserted 
in  it  the  provision  that  the  complainant's  father  should  be 
surety  on  the  bond  to  be  given  by  the  complainant.  This 
was  done  merely  in  consequence  of  a  remark  made  to  Van 
Doren  by  the  complainant's  father,  without  the  knowledge 
or  procurement  of  the  complainant,  that  if  the  defendant 
desired  it,  he  would  be  surety  on  the  bond  to  secure  prompt 
payment  of  interest.  His  reason  for  making  this  offer  was  his 
desire  that  the  complainant,,  who  was  engaged  in  commercial 
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business,  should  buy  a  farm  for  a  home.  When  this  pro- 
vision was  written  in  the  agreement.  Van  Doren  expressed 
a  doubt  whether  the  complainant,  who  knew  nothing  of 
that  matter,  would  consent  to  it,  to  which  the  defendant 
replied,  that  he  did  not  ask  it,  and  that  Van  Doren  could 
■either  put  it  in  or  leave  it  out;  that  the  farm  was  sufficient 
security.  Van  Doren  took  the  contract  to  the  complainant 
on  the  same  day.  The  latter,  on  reading  it,  refused,  as 
before  stated,  to  sign  it,  because  of  the  provision  just  referred 
to,  saying  that  he  never  allowed  anybody  to  go  on  his  paper. 
Van  Doren  then  replied:  "All  right.  Mr.  Disborough  con- 
sented that  I  should  scratch  that  out."  The  complainant 
then  queried  whether  to  erase  it  would  not  invalidate  the 
agreement,  to  which  Van  Doren  replied,  that  it  would  not, 
seeing  that  the  defendant  had  consented  that  the  provision 
be  expun'ged  if  the  complainant  desired  it.  The  sentence 
was  then  erased,  and  the  complainant  signed  the  agreement. 
The  next  morning  Van  Doren  saw  the  defendant,  and 
informed  him  that  he  had  erased  the  provision  in  regard  to 
•surety  on  the  bond,  to  which  the  defendant  replied,  express- 
ing his  as8^nt,'and  adding  that  he  had  not  asked  for  security. 
Though  the  answer  sets  up  this  alteration  as  a  defence,  it 
is  very  clear  that  the  defendant  consented  to  it.  He,  in  fact, 
had  never  asked  for  a  surety,  nor  had  it  been  suggested  by 
the  complainant,  or  on  his  behalf,  nor  by  the  defendant. 
"Van  Doren  inserted  the  provision  without  authority,  and 
the  defendant  knew  it.  "When  the  former  expressed  a  doubt 
•whether  the  complainant  would  be  willing  to  let  the  pro- 
vision stand,  the  defendant  at  once  consented  that  it  be 
•expunged  if  the  comi)lainant  should  desire  it.  And  the 
next  morning,  after  the  agreement  had  been  signed,  when 
he  was  informed  that  the  provision  had  been  struck  out,  he 
expressed  his  assent.  To  the  complainant's  solicitor,  who 
called  on  him,  at  the  complainant's  request,  to  ascertain  his 
reason  for  saying  that  he  would  not  perform  the  agreement, 
he  said  he  did  not  refuse  to  comply  on  account  of  the  altera- 
tion, and  admitted  that  the  alteration  was  made  with  his 
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consent,  and  added  that  he  cared  nothing  about  it,  but  had 
other  grounds  of  refusal.  And  finally,  when,  on  the  day 
when  the  papers  were,  according  to  the  agreement,  to  be 
exchanged,  he  referred  to  the  alteration,  the  complainant 
asked  him  if  he  refused  to  comply  on  that  ground,  he  replied 
that  he  did  not.     That  defence  is  wholly  untenable. 

The  misrepresentations  set  up  in  the  answer  are,  that  the 
equity  of  redemption  in  the  Jersey  City  property  was  worth 
$2,500,  whereas,  in  fact,  it  was  not  worth  more  than  $500; 
that  that  property  cost  the  complainant  $4,500,  whereas  he 
obtained  it  by  exchanging  for  it  other  real  estate,  and 
paying  some  money,  in  1873 ;  and  that,  though  its  price  in 
the  exchange  was  nominally  $4,500,  it  was,  to  a  great  extent, 
fictitious ;  that  the  complainant  could  get  $30  a  month  rent 
for  it,  whereas  $20  a  month  is  a  full  rent  for  it,  and  that  he 
suppressed  the  fact  that  the  water  tax  was  to  be  paid  out  of 
the  rent. 

As  to  the  first  of  these  alleged  misrepresentations:  It 
does  not  appear  that  the  complainant  ever  stated  to  the 
defendant  that  the  equity  of  redemption  was  worth  $2,500. 
What  he  said  was,  that  the  property  had  cost  him  $4,500, 
and  was  mortgaged  for  $2,000.  He  proves  by  James  L. 
Robertson,  of  whom  he  got  the  property,  that  Robertson 
sold  it  to  him  for  $4,500.  Robertson  swears  that  he  con- 
sidered it  the  same  as  a  cash  sale;  that,  though  he  was  paid 
by  exchange  of  property  for  it,  he  would  not  have  taken  less 
than  $4,500  in  cash ;  that  he  bought  it  in  1870,  and  paid 
$4,000  for  it ;  that  the  person  of  whom  he  bought  it  occu- 
pied it  as  her  residence ;  that  he  himself  resided  there  so 
long  as  he  owned  it,  and  spent  from  $500  to  $800  in 
improvements  on  the  property  to  fit  it  for  his  own  use  after 
he  became  the  owner  of  it,  and  that  he  asked  $5,000  for  it 
for  some  time.  He  resides  in  Jersey  City,  and  says  that  the 
property  is  now  worth,  in  his  opinion,  from  $4,500  to  $5,000. 

The  defendant  does  not,  in  his  testimony,  say  that  the 
complainant  represented  to  him  that  the  equity  of  redemp- 
tion was  worth  $2,&00,  or  any  other  sura,  but  says  that  the 
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latter  put  in  his  property  at  $4,500.  Though  he  says  that 
when  on  the  renewal  of  the  negotiations,  after  he  had  failed 
to  make  the  exchange  for  the  Irvington  property,  Van  Doren 
handed  to  him  and  permitted  him  to  keep  the  complainant's 
letter  before  referred  to,  in  which  the  complainant  proposed 
that  Van  Doren  and  the  defendant  should  go  to  Jersey  City 
and  see  the  complainant's  property,  he  told  Van  Doren  that 
he  did  not  think  that  was  necessary,  that,  if  he  traded  with 
the  complainant,  he  would  so  at  the  latter's  valuation  of  the 
property,  Van  Doren  swears  that  he  did  not  say  so,  but 
told  him  to  try  to  get  the  complainant  to  give  more  than  he 
then  said  he  was  willing  to  give  for  the  farm.  Nor  is  it 
probable  that  he  did  say  so ;  for  it  appears  that  it  was  at  his 
own  instance  that  negotiations  with  the  complainant  were 
resumed.  He  admits  that  he  told  Van  Doren  at  that  time 
that  he  would  like  to  deal  with  the  complainant.  There  is 
nothing  in  the  case  to  corroborate  him  in  the  statement  that 
he  said  to  Van  Doren  that  he  proposed  to  rely  on  the  state- 
ment of  the  complainant  as  to  valuation.  The  complainant 
does  not  appear  to  have  been  anxious  to  make  the  exchange. 
The  defendant  had  seen  the  Jersey  City  property,  and 
though,  according  to  his  testimony,  he  was  not  satisfied 
with  it,  he  does  not  appear  to  have  ever  said  so  to  the  com- 
plainant or  to  Van  Doren.  The  complainant  appears  to 
have  insisted  that  the  defendant  should  come  to  a  conclu- 
sion for  himself,  on  examination  and  inquiry  as  to  the  Jer- 
sey City  property,  and  seems  to  have  refrained  from  making 
any  representation  on  the  subject  of  value.  He  said  that 
the  property  had  cost  him  $4,500,  and  in  the  agreement  the 
property  is  said  to  be  "  valued  at"  that  sum.  The  defend- 
ant testifies  that  the  complainant  never  asked  him  to  accept 
or  rely  upon  his  estimate  of  the  value  of  the  property. 
There  can  be  no  doubt,  that  had  the  defendant  told  the 
complainant,  or  given  him  to  understand  that  he  intended 
to  deal  with  him  on  the  assumption  that  the  complainant 
represented  the  property  to  be  worth  $4,500,  the  agreement 
for  exchange  would  not  have  been  made.     It  is  enough  to 
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say  that  there  is  no  proof  that  the  complainant  made  the 
alleged  representation. 

The  defendant's  account,  in  his  testimony,  of  his  discovery 
that  the  Jersey  City  property  was  not  of  the  value  which  he 
says  the  complainant  represented  it  to  be,  is  at  variance  with 
the  statement  of  his  answer  on  that  head.  In  his  testimony 
he  says  that  the  next  day  after  the  contract  was  signed, 
Mooney,  who  was  then  on  his  way,  with  his  wife  and  child, 
to  Lamington,  called  at  his  house,  not  on  business,  but  as  a 
friend,  and  said  that,  if  convenient  to  the  defendant,  he 
would  call  again  the  next  day,  on  his  return.  The  next 
day  he  came  with  his  wife  and  child,  and  stayed  all  night 
at  the  defendant's  house.  The  defendant  says  that  he  then 
asked  Mooney  to  go  and  see  the  Jersey  City  property  and- 
ascertain  its  value,  and  that  on  Monday  following,  the  18th 
of  June,  six  days  after  the  day  on  which  the  contract  was 
signed,  he  received  a  letter  from  Mooney,  saying  that  he 
had  been  on  the  preceding  Saturday  to  see  the  property, 
and  that,  in  his  opinion,  it  was  not  worth  the  amount  of  the 
mortgage  on  it.  He  says  that  the  next  morning  he  went 
down  to  Van  Doren's  office  and  told  him  he  wanted  to  see 
the  agreement;  that  Van  Doren  said  it  was  not  there,  but  at 
his  house,  and  promised  to  send  it  to  him  the  following 
morning ;  that  when  it  was  brought  to  him  the  next  morn- 
ing, he  found,  to  his  surprise,  that  it  had  been  altered  by 
the  erasure  of  the  before-mentioned  provision  for  security, 
and  that  a  day  or  two  afterwards  he  spoke  to  Van  Doren  on 
the  subject  of  the  alteration,  and  asked  him  what  business 
he  had  to  make  it,  and  that  Van  Doren  replied  that  the 
defendant  had  consented  to  it,  which  he  then  denied.  In 
his  answer,  which  is  under  oath,  the  defendant  says  that,  a 
few  days  after  the  agreement  was  signed,  he  obtained  a  copy 
of  it  from  Van  Doren,  and  then  first  learned  of  the  altera- 
tion; that  that  first  excited  surprise  and  alarm  in  his  mind, 
and  led  him  to  send  a  competent  agent  to  learn  and  report 
the  value  of  the  propert3^  When  asked  in  his  testimony  to 
account  for  the  striking  discrepancy  in  these  statements,  he 
admits  his  inability  to  do  so.     The  difliculty  increases  when 
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it  is  considered  that  it  seems  clear  that  he  was  apprised  of 
the  alteration  on  the  next  morning  after  it  was  made. 

Van  Doren  swears  that  the  defendant  never  told  him  that 
he  did  not  mean  to  carry  out  the  contract  until  the  Saturday 
next  preceding  the  Monday  on  which  the  papers  were  to  be 
exchanged,  according  to  the  agreement;  that  he  then  said 
he  was  "  sick,"  but  said  nothing  about  misrepresentation  by 
the  complainant,  and  that  he  said  that  he  would  pay  some- 
thing to  be  released,  but  did  not  name  the  sum.  Van 
Doren  explicitly  swears  that  the  defendant  did  not,  prior  to 
th«  25th  of  June,  say  anything  about  any  misrepresentations 
of  the  property  by  anybody. 

That  the  defendant  had  ample  opportunity  to  examine  the 
property  and  make  inquiry  in  regard  to  it  and  its  value, 
abundantly  appears,  and,  indeed,  is  not  denied.  It  is  also 
clear  that^the  complainant  avoided  making  representations 
as  to  value,  and  insisted  that  the  defendant  should  satisfy 
himself  on  that  point.  So  far  from  preventing  or  forestall- 
ing inquiry,  the  complainant  urged  the  defendant  to  make 
it.  Under  such  circumstances  the  latter  has  no  just  cause 
of  complaint,  if  the  property  proves  to  be  less  valuable  than 
he  supposed ;  for  if  he  suffers  loss  it  is  the  consequence,  not 
of  the  complainant's  representations,  but  of  his  own  disre- 
gard of  the  dictates  of  common  prudence,  against  which  he 
has  no  more  right  to  expect  that  this  court  will  protect  him 
than  he  would  have  to  expect  that  it  would  relieve  him  from 
a  contract  for  the  sale  of  his  corn  at  half  the  market  price, 
merely  because  when  he  sold  it  he  did  not  know  and  would 
not  take  the  trouble  to  inquire  what  the  market  price  was. 
Mason  v.  Gosbi/,  1  Woodb.  ^  M.  342 ;  Warner^  v.  Daniels,  Id. 
90 ;  Hough  v.  Richardson,  3  Story  659. 

Nor  were  the  complainant's  representations  as  to  the  rent 
of  the  property  false,  or  in  any  way  fraudulent.  The  defend- 
ant, indeed,  swears  that  the  complainant  told  him,  when  he 
went  to  see  the  Jersey  City  property,  that  he  had  rented  it 
the  then  last  spring  (1876),  for  $40  a  month,  and  had  a  very 
good  tenant,  referring  to  the  invalid  before  mentioned;  and 
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his  son  testifies  that  the  complainant  told  his  father,  at  the 
farm,  that  the  rent  was  $40  a  month;  but,  on  the  other  hand, 
the  complainant  positively  denies  having  said  that  he  had 
received  $40  a  month  rent,  and  he  is  corroborated  by  Van 
Doren.  They  say  he  said  it  was  $37^.  There  is  no  evi- 
dence that  he  did  not  receive  that  amount  of  rent  as  and 
when  he  said  he  did.  It  is  important,  in  this  connection,  to 
turn  to  the  answer.  It  does  not  allege  that  the  complain- 
ant represented  that  he  received  $40  a  month  rent,  nor  even 
$37|,  but  $30.  In  the  letter  of  June  2d,  1877,  which  is  pro- 
duced from  the  custody  of  the  defendant,  the  complainant 
says  that  his  property  is  rented  for  the  then  coming  year  at 
$20  a  month,  and  he  adds  that  he  could  have  got  $30  if  he 
could  have  got  the  tenant  out,  but  that  the  latter  gave  him 
trouble,  and  it  was  the  1st  of  June  before  he  could  let  the 
house.  The  agent  who  has  the  property  in  charge,  letting 
it  and  collecting  the  rents,  says  that,  in  his  opinion,  it  ought 
to  rent  for  $400  a  year,  or  $33.33  a  month.  The  complain- 
ant swears  that  the  defendant  told  him,  in  the  latter's  house, 
that  if  he  could  be  assured  that  the  property  would  rent  for 
$300  a  year  he  would  be  satisfied ;  that  he  then  told  him 
that  it  had  been  rented  for  $35  a  month,  and  had  been 
rented  for  more,  and  he  had  no  doubt  it  could  be  again 
rented  for  that  sum,  and  said  that  the  amount  for  which  it 
was  then  rented,  $20  a  month,  was  less  than  that  for  which 
it  had  been  rented.  It  is  proved  that  $30  a  month  (the  rent 
mentioned  in  the  answer)  is  a  reasonable  if  not  a  low  rent 
for  the  property,  and  it  is  not  proved  that  any  representa- 
tion made  by  the  complainant  in  reference  to  the  rent  was 
untrue. 

It  is  very  significant,  as  to  all  these  alleged  misrepresenta- 
tions, that  the  defendant  did  not,  when  called  upon  to  perform 
the  contract,  present  them  as  an  excuse  for  his  refusal  rather 
than  queries  in  regard  to  the  title  of  the  property.  It  is 
evident  that  his  hope  of  escape  from  the  obligation  of  the 
agreement  was  through  objection  to  the  title  of  the  property, 
if  any  could  be  made,  rather  than  through  the  defence  (J 
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alleged  misrepresentations.  He  says  that  when  he  left  his 
house  to  go  to  Van  Doreu's  office,  on  the  day  fixed  for  the 
exchange  of  the  papers,  he  was  undecided  what  to  do,  but 
before  he  got  to  Main  street,  he  determined  to  show  the 
abstract  of  title,  which  the  complainant  had  lent  to  him  sev- 
eral days  before  that  time,  to  his  lawyer,  thinking,  he  says, 
that  there  might  be  some  flaw  in  the  title,  and  he  might  get 
out  of  it  in  that  way.  He  further  says  that  after  giving  the 
abstract  to  his  lawyer  for  examination,  he  went  to  Van 
Doren's  office  and  there  found  the  complainant  and  his  wife, 
the  complainant's  lawyer  and  (he  thinks)  Van  Doren ;  that 
they  asked  him  if  he  was  ready,  and  he  said  no,  that  his 
lawyer  was  looking  over  the  abstract  of  title;  that  he  stayed 
there  but  a  few  minutes  and  went  back  to  his  lawyer's  office ; 
that  he  thinks  he  saw  them  again  that  day,  but  does  not 
recollect  anytliing  in  particular  which  occurred  at  the  second 
interview ;  that  they  asked  him  how  near  he  was  to  being 
ready,  and  he  replied  that  his  lawyer  was  examining  the 
abstract.  It  is  surprising  that,  if  he  then  was  aware,  as  he 
says  he  was,  of  the  falsity  of  the  alleged  representations  on 
which  his  dBfence  is  almost  entirely  based,  he  should  not  at 
least  have  mentioned  some  of  them  as  an  excuse  rather  than 
to  have  relied  on  objections  to  a  title  against  which  he 
neither  knew-  nor  had  reason  to  suspect  anything.  Van 
Doren  testifies  that  on  that  occasion,  when  the  complainant 
asked  the  defendant  if  he  refused  to  comply  with  the  agree- 
ment because  of  the  alterations,  he  replied,  "  No,  I  don't,  but 
there  are  other  things  I  don't  like  in  the  title,"  or  "  about 
the  title."  He  says  he  did  not  say  a  word  about  having 
been  deceived.  Again,  in  the  interview  between  his  counsel 
and  the  complainant  on  that  day,  these  alleged  misrepre- 
sentations do  not  appear  to  have  been  mentioned. 

The  answer  alleges  that  Van  Doren,  who  it  states  was  the 
broker  for  both  parties,  on  or  about  the  12th  of  June  (the 
day  on  which  the  agreement  was  signed)  represented  to 
the  defendant  that  the  complainant  was  then  painting  and 
making  repairs  on  the  Jersey  City  house,  as  the  complain- 
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ant  had  informed  him,  to  the  amount  of  from  $200  to  $225, 
and  would  so  put  the  property  in  complete  repair ;  whereas 
the  defendant  alleges  that  no  repairs  of  consequence  have 
been  made. 

It  appears  that  the  agreement  was  first  signed  by  the 
defendant :  that  on  the  morning  when  it  was  drawn,  Van 
Doren  told  the  defendant  that  the  complainant  had  ordered 
Mr.  Isbills  to  put  the  house  in  thorough  repair,  and  that  it 
might  cost  $100  or  $150,  and  he  adds  that  he  thinks  he  said 
Isbills  was  ordered  to  paint  it.  Though  the  statement  does 
not  appear  to  have  been  made  as  an  inducement  to  the 
■defendant  to  enter  into  the  agreement,  the  complainant 
made  the  repairs  and  caused  the  painting  to  be  done. 

There  is  nothing  in  the  case  to  sustain  the  allegation  of 
misrepresentation  in  regard  to  the  water  tax. 

But  the  answer  insists  that  specific  performance  ought  not 
to  be  decreed  because  the  bargain  sought  to  be  enforced  was 
hard  and  unconscionable.  Inasmuch  as  no  fraud  is  shown 
to  exist  in  the  case,  this  defence  must  rest  on  inadequacy  of 
price  alone.  But  unless  the  inadequacy  is  such  as  to  shock 
the  conscience  of  this  court  and  in  itself  to  amount  to  con- 
elusive  and  decisive  evidence  of  fraud  in  the  transaction,  a 
•defence  to  such  an  action  as  this,  based  on  that  alone,  will 
not  avail.  Coles  v.  Trecothick,  9  Ves.  234,  236;  Garrett  v. 
Macon,  2  Brock.  185,  246;  Fry  on  Spec.  Per/.  §  281;  Hod- 
man V.  Zilley,  Sax.  321. 

The  proof,  however,  does  not  show  inadequacy  of  price. 
Nine  witnesses,  all  living  in  Jersey  City  and  having  knowl- 
edge of  the  value  of  property  there,  testify  that  the  property 
is  now  worth  between  $4,000  and  $5,000.  It  is  true,  there 
are  ten  witnesses  produced  on  the  other  side  who  put  a 
much  lower  valuation  on  it.  Five  of  them,  however,  are 
persons  who  reside  and  do  business  in  Rahway.  It  is  hardly 
necessary  to  say  that  their  opinions  on  the  subject  of  the 
value  of  property  in  Jersey  City,  are,  therefore,  inferior  in 
weight  to  those  of  persons  residing  in  Jersey  City  and  having 
knowledge  of  the  real  estate  market  there.     One  of  those 
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five  witnesses  is  Nicholas  Mooney,  who  appears  to  have 
taken  an  active  interest  in  the  suit  in  behalf  of  the  defend- 
ant, and  to  have  got  the  other  four  to  go  to  Jersey  City  to 
examine  the  property  with  a  view  to  testifying  in  this  action, 
as  to  its  vsilue,  on  behalf  of  the  defendant. 

There  will  be  a  decree  for  specific  performance. 


John  L.  Pasman 

V. 

Ebenezer  Montague. 


A  complainant  alleged  that  he  was  induced  to  execute  certain  deeds, 
by  the  false  representations  of  the  defendants,  and  also  through  his 
own  ignorance  of  the  fact  that  the  lands  had  been  owned  by  his 
mother,  and  devised  by  her  to  him.  The  evidence  utterly  failed  to 
substantiate  the  bill. — Hdd^  that  he  could  not  be  allowed  to  change  his 
position  and  claim  relief  on  the  ground  that,  although  he  voluntarily 
executed  the  deeds  to  the  defendants,  he  did  so  under  a  mistake  as  to 
the  extent  of  his  interest  in  the  lands  conveyed. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  F.  McGee  and  Mr.  J.  D.  Bedle,  for  complainant. 
Mr.  W.  B.  Williams^  for  defendant. 

The  Chancellor. 

The  complainant,  by  his  bill,  seeks  relief  against  the  con- 
sequences of  fraud,  which  he  alleges  the  defendant  practiced 
upon  him  in  reference  to  certain  real  estate,  in  what  was 
formerly  Hudson  City  (now  Jersey  City),  in  the  county  of 
Hudson,  of  which  the  complainant's  mother,  Catharine  Pas- 
man, died  seized.     She-  died  on  the  14th  of  March,  1852.. 
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She  had  obtained  the  title  to  the  property  from  Montague 
(who  was  her  son-in-law),  by  deed  dated  April  22d,  1842, 
by  which  he  conveyed  it  to  her  for  the  consideration  of 
$5,500,  subject  to  a  mortgage  of  $5,000  upon  it;  the  amount 
of  which  was  computed  and  allowed  to  her  as  so  much  of 
the  consideration,  and  the  payment  of  which  she  assumed. 
Montague  became  the  owner  of  the  property  in  August, 
1840.  According  to  the  deed,  as  well  as  the  other  evidence 
in  the  cause,  she  gave  but  $500  above  the  amount  of  the 
mortgage  for  the  property.  Montague  swears  that  he  him- 
self paid  off  the  mortgage  after  the  conveyance  to  her  was 
made.  She,  by  her  will,  dated  October  28th,  1850,  gave 
half  of  her  estate,  real  and  personal,  to  her  daughter,  Amelia 
Ellen,  wife  of  Montague,  and  the  other  half  to  the  complain- 
ant, and  appointed  the  complainant  executor.  The  will  was 
proved  before  the  surrogate  of  Hudson  county,  on  the  10th 
of  April,  1852,  about  a  month  after  her  death.  She  con- 
veyed away  part  of  the  property,  about  ten  lots,  in  1848  and 
1850.  After  her  death,  and  on  the  8th  of  July,  1852,  Mon- 
tague and  the  complainant,  with  their  wives,  conveyed  part 
of  the  property  to  Justus  and  Horace  M.  Smith,  for  the  con- 
sideration of  $8,000.  To  secure  the  purchase-money  and 
$2,000  besides,  lent  to  them  by  Montague  to  enable  them  to 
build  on  the  property,  the  Smiths  gave  a  mortgage  on  the 
premises  to  the  complainant,  of  the  same  date  as  the  deed. 
The  complainant  assigned  the  mortgage  to  Montague  by 
assignment  dated  the  25th  of  July,  1852,  and  recorded  on 
the  20th  of  October,  1855. 

On  the  25th  of  March,  1853,  Montague  and  the  complain- 
ant, with  their  wives,  conveyed  another  part  of  the  property 
to  the  mayor  and  common  council  of  Jersey  City,  for  the 
consideration  of  $1,200,  which  was  paid  to  and  retained  by 
Montague. 

On  the  8th  of  April,  1854,  the  complainant  and  his  wife 
conveyed  to  Richard  Morrell,  William  0.  Davey,  Isaac  J. 
Vanderbeck  and  Benjamin  Mills,  the  undivided  half  of 
another  part  (fifteen  ^nd  one-fifth  acres)  of  the  property,  for 
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the  consideration  of  $19,000  as  expressed  in  the  deed. 
Montague  and  his  wife  conveyed  to  them  the  other  half. 
The  grantees  gave  a  mortgage  to  the  complainant  and  Mon- 
tague, of  the  same  date  as  the  deed,  for  $21,735  and  interest, 
on  account  of  the  purchase-money. 

On  the  10th  of  April,  1854,  two  days  after  the  date  of  the 
deed,  Pasman  assigned  the  mortgage  to  Montague  for  the 
consideration  of  $10,687.50,  as  expressed  in  the  assignment. 
The  assignment  was  acknowledged  on  the  11th  and  recorded 
on  the  12th  day  of  the  same  month  of  April.  By  a  sealed 
instrument  of  the  same  date  with  the  deed,  the  grantees  in 
the  deed  released  the  complainant  from  the  covenants  in  the 
deed,  except  the  covenant  of  warranty,  as  to  which  they 
declared  that  its  only  effect  was  to  be  the  estoppel  and  bar 
created  thereby,  and  to  transfer  any  estate  or  title  which  he 
or  his  heirs  or  assigns  might  thereafter  acquire,  and  trans- 
fer it  to  them  or  their  heirs  or  assigns,  and  the  complainant 
covenanted  with  them  that  a  judgment  of  $10,357.66,  recov- 
ered by  one  Charles  Hallock,  in  the  supreme  court  of  this 
state,  in  1843,  against  Montague,  but  then  held  by  the  com- 
plainant b/ assignment,  should  not  be  a  lien  on  any  part  of 
the  property.  The  instrument  contained  the  following 
recital : 

"  And  whereas,  by  an  arrangement  between  said  John  L.  Pasman  and 
the  other  parties,  conveying  the  other  undivided  moiety  of  the  said 
land  hereinbefore  described,  the  said  John  L.  Pasman  was  .to  take  for 
his  share  of  the  whole  tracts  of  land  devised  by  Catharine  Pasman, 
deceased,  to  him  and  Amelia  Ellen,  wife  of  Ebenezer  Montague,  other 
lands  than  those  conveyed  to  said  Morrell,  Davey,  Mills  and  Vander- 
beck,  and  is  to  assign  to  Ebenezer  Montague  the  purchase-money 
mortgage  given  by  said  Morrell,  Davey,  Mills  and  Vanderbeck,  and 
ought  not  to  be  liable  upon  the  covenants  contained  in  his  deed  here- 
inbefore recited." 

The  instrument  was  signed  by  Morrell  and  his  associates, 
and  by  the  complainant. 

By  deed  dated  the  10th  of  April,  1854  (the  same  date  as 
the  last-mentioned  deed),  the  complainant,  for  the  consider- 
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ation  of  $20,000  as  expressed  in  the  deed,  conveyed  to  Mon- 
tague "  all  those  lands  situate  on  the  east  side  of  Palisade 
avenue,  in  the  township  of  North  Bergen,  in  the  county  of 
Hudson  and  the  state  of  New  Jersey,  which  was  devised  to 
the  said  John  L.  Pasman  by  the  will  of  Catharine  Pasman, 
deceased,  and  also  a  certain  parcel  of  land  situate  on  the 
west  side  of  Palisade  avenue — bounded  on  the  east  by  Pali- 
sade avenue ;  on  the  north  and  west  by  land  of  William  0. 
Davey,  Benjamin  Mills,  Richard  Morrell  and  Isaac  I.  Van- 
derbeck;  on  the  south  by  land  of  Nathaniel  Orr;  excepting 
out  of  the  land  so  devised  by  Catharine  Pasman  to  John  L. 
Pasman,  so  much  as  he  has  heretofore  conveyed."  This 
deed  conveyed  all  the  rest  of  the  property.  It  was  acknowl- 
edged on  the  10th  of  April,  1854,  the  day  of  its  date,  and 
was  recorded  on  the  16th  of  November,  1859. 

The  complainant's  bill  was  tiled  on  the  23d  of  May,  1876, 
nearly  twenty-two  years  after  the  making  of  the  last-men- 
tioned deed.  It  states  that  the  complainant  never  heard, 
until  January,  1874,  when  the  fact  was  stated  to  him  by  one 
of  the  witnesses  to  the  will,  in  a  casual  conversation,  that 
his  mother  had  left  a  will,  and  that  he  did  not  know  until 
1876  what  the  contents  of  the  will  were,  nor  that  she  had 
left  any  real  estate.  It  states  that  the  complainant  was 
induced  to  sign  the  before-mentioned  deeds  (except  the 
deed  to  Montague,  which  it  declares  is  a  forgery),  solely  by 
his  confidence  in  the  statement  of  Montague  and  his  wife  to 
him ;  that  the  former  had  conveyed  his  land  to  him  to  put 
it  out  of  the  reach  of  his  creditors,  and  his  consequent  belief 
that  in  making  the  conveyance,  he  was  merely  conveying 
property  of  which  he  had  the  legal  title,  through  conveyance 
by  Montague  to  him,  but  of  which  the  former  was  the  real 
owner.  He  prays  that  Montague  may  be  decreed  to  be  a 
trustee  for  him  of  his  share  of  the  proceeds  of  the  lands 
which  have  been  conveyed,  and  to  account  to  him  in  the 
premises,  and  that  the  deed  of  April  10th,  1854,  to  Mon- 
tague may  be  set  aside. 
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The  cace  made  by  the  bill  is  not  sustained  by  the  proof: 
In  view  of  the  deeds  of  conveyance  executed  by  him,  and 
especially  of  the  statements  contained  in  the  deed  of  April 
10th,  1854,  from  the  complainant  to  Montague,  and  the. 
recital  in  the  instrument  before  mentioned,  executed  by 
Morrell,  I)avey,  Mills  and  Yanderbeck,  and  the  complainant, 
there  can  be  no  doubt  that  the  complainant  not  only  did  not 
act,  in  conveying  the  property,  under  the  belief  that  he  was 
conveying  land  which  had  been  conveyed  to  him  by  Mon- 
tague, but  that  he  did  know  of  the  existence  of  his  mother's 
will.  That  will,  as  before  stated,  was  proved  within  a 
mouth  from  the  time  of  her  death.  It  was  proved  before 
the  surrogate  of  Hudson  county,  and  by  the  oath  of  a  wit- 
ness who  was  not  a  member  of  the  family.  There  is  no 
evidence  of  concealment  of  the  existence  or  proof  of  the 
will.  That  letters  testamentary  were  not  taken  out  upon 
it,  was  probably  due  to  the  fact  that  it  was  understood  that 
the  testatrix,  in  fact,  left  no  estate.  The  deeds  to  the 
Smiths,  and  to  the  mayor  and  common  council  of  Jersey 
City,  were  executed,  not  by  him  and  his  wife  alone,  as  they 
would  have  l^een  had  the  title  been  in  him  alone,  but  by 
Montague  and  his  wife  also.  The  deed  from  the  complain- 
ant to  Morrell  and  his  associates  was  for  an  undivided  half 
only,  Montague  and  his  wife  conveying  the  other  half  by 
another  deed.  The  instrument  of  writing  executed  by  Mor- 
rell and  his  associates,  and  the  complainant,  explicitly  stated 
the  fact  that  the  latter  derived  his  title  to  the  property 
through  his  mother's  will. 

The  deed  to  Montague  expressly  conveys,  by  a  descrip- 
tion which  not  only  refers  to  the  will,  but  refers  to  it  in 
such  a  way  as  that  the  contents  of  the  conveyance  could  not 
have  been  made  known  to  the  complainant  without  disclos- 
ing the  fact  that  the  land  thereby  conveyed  had  been 
devised  to  him  by  his  mother's  will.  It  is  insisted,  indeed, 
on  his  behalf,  that  so  much  of  the  recital  in  the  instrument 
in  writing,  executed  by  Morrell  and  his  associates,  and  the 
complainant,  as  alleged'  that  an  arrangement  existed  by 
26 
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which  the  complainant  was  to  be  compensated  for  his  inter- 
est in  the  lands  conveyed,  was  false.  That  circumstance, 
however,  only  makes  the  evidence  of  notice  to  the  complain- 
ant more  clear,  for  the  complainant,  by  the  recital  to  which 
he  put  his  hand  and  seal,  not  only  knew  that  the  title  which 
he  conveyed  was  derived  through  his  mother's  will,  but  that 
it  was  a  title  of  absolute  and  beneficial  ownership,  and  he 
could  not  have  been  deceived  as  to  his  rights  when  they 
were  declared  in  full,  and  his  compensation  for  his  relin- 
quishment of  them  was  stated.  If  the  statement  as  to  com- 
pensation was  untrue,  it  was  so  to  his  knowledge  then,  and 
he  subscribed  to  it,  probably,  for  the  purpose  of  concealing 
the  fact  that  his  ownership  was,  in  fact,  understood  by  him 
to  be  morally  merely  legal  and  not  beneficial. 

Though  the  complainant  says,  and  swears,  that  the  deed 
to  Montague  is  a  forgery,  the  proof  is  clear  to  the  contrary. 
The  deed  was  drawn  by  Robert  Gilchrist,  who  was  employed 
by  Morrell  and  his  associates  to  guard  their  interests  in  the 
conveyance  to  them,  and  the  acknowledgment  was  taken  by 
him,  as  one  of  the  masters  of  this  court.  Montague  swears 
that  Mr.  Gilchrist  required  that  the  complainant  should  be 
identified,  and  he  says  the  latter  brought  to  him,  accord- 
ingly, a  person  whom  he  knew.  He  says :  "  Mr.  Gilchrist 
told  him  (the  complainant)  that  it  was  necessary  to  have 
somebody  to  identify  him.  Pasman  stepped  out  and  brought 
in  a  man;  I  think  his  name  was  Shaw  or  Young;  in  a  book- 
store, I  think;  with  whom  he  told  Mr.  Gilchrist  he  was 
acquainted,  before  going,  and  Mr.  Gilchrist  told  him  to  fetch 
the  man  in,  as  he  was  acquainted  with  him ;  I  did  not 
know  the  man."  It  appears,  by  the  testimony  of  Robert  B. 
Kashow,  that  he  kept  a  book-store  in  Jersey  City  at  that 
time:  that  there  was  no  other  person  of  the  name  of 
Kashow  or  Shaw  then  living  or  doing  business  in  Jersey 
City,  and  that  he  then  had  in  his  employ  a  man  by  the  name 
of  Young.  Mr.  Gilchrist  not  only  took  the  acknowledg- 
ment, but  he  witnessed  the  signature  of  the  complainant. 
He   appears   to   have    been   careful  to   be  satisfied  of  the 
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identity  of  the  complainant.     Both  he  and  Mr.  Mills  recog- 
nize him. 

And,  further,  the  complainant  admits  that,  on  the  same 
lOthday  of  April,  1854,  he  signed  the  deed  to  Morrell  and 
his  associates.  It  was  signed  in  the  presence  of  Mr.  Gil- 
christ, and  the  acknowledgment  was  taken  by  him.  Beyond 
dispute  the  complainant  signed  and  acknowledged  the  deed 
to  Montague.  More  than  twenty  years  elapsed  after  the 
final  transaction  between  the  parties  in  reference  to  the 
property  and  the  commencement  of  this  suit.  It  is  not  sur- 
prising that  the  complainant's  memory  is  at  fault  in  regard 
to  it. 

It  appears  probable  that  the  conveyance  by  Montague  to 
his  mother-in-law  was  merely  a  cover  to  protect  the  property 
from  his  creditors.     He  was  about  to  apply  for  the  benefit 
of  the  bankrupt  law.     For  all  the  consideration  ($500)  above 
the  mortgage  on  the  property,  she  gave  to  him  her  note, 
which  does  not  appear  to  have  been  ever  paid.     She  does 
not  appear  to  have  had  any  property.     So  far  as  the  com- 
plainant knew,  and,  as  he  believed,  and  as  appears,  she  was 
dependent  on  Montague  for  her  support.     He  paid  the  taxes 
and  assessments  on  the  property,  and  it  appears  to  have 
been  understood  that  the  property  was  his,  in  fact.     The 
will  was  probably  the  means  devised  by  which  to  secure  to 
Montague  the  property  after  her  death.     That  he  was  not 
in  a  condition  to  take  the  title  himself  safely  is  evident  from 
the  fact  of  the  existence  of  the  Hallock  judgment  before 
mentioned,  which  was  recovered  against  him  in  1843,  for 
more  than  $10,000.     That  the  complainant  knowingly  took 
the  title  to  other  land  belonging  to  Montague,  appears  from 
his  own  testimony.     At  the  request  of  his  sister,  Mrs.  Mon- 
tague, he  bought  property  in  Illinois  for  Montague;  took 
the  title,  and  subsequently  conveyed  it  by   his  direction. 
From  the  instrument  of  writing  executed  by  Morrell  and 
his  associates,  and  the  complainant,  before  referred  to,  it 
appears  that  when  that  instrument  was  executed  the  com- 
plainant held,  by  assignment,  the  Hallock  judgment.     That 
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he  was  not  ignorant  of  business  also  appears  from  his  testi- 
mony. He  bought  and  sold  land  on  his  own  account  in- 
New  York.  He  has  owned  three  houses  and  lots  in  the  city 
of  New  York,  bought  at  different  times,  and  sold  by  him^ 
and  owns  a  farm  which  he  purchased  in  Orange  county,  in 
the  state  of  New  York. 

The  complainant  regards  as  very  important  evidence  in 
the  cause,  the  fact  that  Montague  gave  him,  as  a  gratutity 
(the  complainant  insists  that  it  was  "  conscience-money"),, 
the  sum  of  $1,800,  in  the  year  1870.  Montague  swears  that 
the  complainant,  on  that  occasion,  applied  to  him  and 
requested  him  to  take  an  assignment  of  a  mortgage  for 
$1,800  which  was  on  his  farm,  the  holder  of  which  was 
pressing  him  for  the  money,  and  that  he,  while  unwilling 
to  take  the  mortgage,  was  disposed  to  relieve  him  in  consid- 
eration of  his  honorable  conduct  towards  him  in  the  trans- 
actions which  are  under  consideration  in  this  suit.  He  says 
that  the  complainant  accounted  for  the  existence  of  the 
mortgage  by  saying  that  his  son  had  been  in  some  specula- 
tion, and  that  he  had  had  to  mortgage  his  farm  for  $1,800. 

The  complainant,  in  his  testimony,  to  the  question  asked 
on  cross-examination,  "  How  did  that  mortgage  "  (the  mort- 
gage on  his  farm)  "  come  to  be  made  ?"  answered,  "  I  raised 
the  money  for  a  particular  purpose."  When  asked  "  What 
purpose?"  he  replied,  "-I  don't  know  as  it  is  necessary  to 
tell  what  I  did  with  the  money."  He  was  then  asked, 
"  Was  it  to  help  your  son  ?"  and  he  answered,  "  I  wanted  it 
for  different  purposes."  To  the  further  question,  "  Was 
that  one  of  them  ?"  he  replied,  "  1  may  have  given  him 
some  money,  too."  While  he  admits  that  he  applied  to 
Montague  to  take  an  assignment  of  the  mortgage,  he  says  it 
was  not  on  the  occasion  when  Montague  gave  him  the 
money.  When  asked,  in  that  connection,  what  period  of 
time  there  w^as  between  the  two  transactions,  he  replied, 
"Probably  the  mortgage  was  presented  and  the  business 
was  all  settled  before  we  had  the  other  occurrence,"  His 
testimony  on  this  point  is  so  unsatisfactory  as  to  deprive  the 
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fact  that  Montague  gave  him  $1,800,  on  which  he  placed  so 
'much  reliance,  of  any  significance  whatever. 

But  his  counsel  insist  that,  if  the  proof  will  not  sustain 
the  charge  of  fraud,  relief  may  be  accorded  to  him  on  the 
ground  of  mistake ;  that  is,  on  the  ground  that  he  did  not 
know  that  his  mother  had  left  a  will  or  had  died  seized  of 
uny  land.  But  the  same  facts  which  disprove  the  allegation 
of  fraud,  on  which  his  bill  is  based,  equally  disprove  any 
allegation  of  mistake.  And  again,  his  bill  is  based  on  the 
allegation  that  he  was  induced  to  execute  the  deeds,  which 
he  admits  having  executed,  by  the  representations  of  Mon- 
tague and  his  wife ;  that  the  former  had  conveyed  the  prop- 
erty to  him,  and  that  he  did  not  know  of  the  existence  of 
his  mother's  will  or  of  her  ownership  of  the  property  at  her 
death.  He  cannot  be  permitted,  now  that  the  proof  utterly 
fails  to  substantiate  the  allegations  of  his  bill,  to  change  his 
position  and  place  his  claim  to  relief  on  the  ground  that, 
though  he  voluntarily  executed  the  deeds  without  the 
inducement  of  false  representation,  and  with  full  knowledge 
of  his  mother's  will  and  of  her  ownership  of  the  property  at 
her  death,  he  did  so  under  a  misapprehension  on  his  part  as 
to  the  character  of  his  ownership,  that  it  was  beneficial  as 
well  as  legal.  Midmer  v.  3Iidmer's  ex'rs,  12  C.  E.  Gr.  548 ; 
Hoyt  V.  Hoyt,  Id.  399 ;  Brantingham  v.  Braiitivgham.,  1  Beas. 
160;  Fevahy  v.  Hobson,  2  Phil.  255;  Hixson  v.  Lombard, 
L.  i?..(l  H.  L.)  324;  Glaseott  v.  Lavg,  2  Phil.  315;  31on- 
iesqvieu  v.  Sandys,  18  Ves.  302;  Wilde  v.  Gibson,  1  H.  L.  Rep. 
•Cas.  605;  Archbold  v.  Commissioners  ^c,  2  Id.  440,  460. 

The  bill  will  be  dismissed,  with  costs. 
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Emeline  Tooker 

V. 

Elizabeth  Sloan  and  others. 


1.  A  wife,  in  order  to  settle  a  suit  in  which  her  husband  wa& 
involved,  and  which  he  was  very  desirous  of  compromising,  and  which 
disturbed  and,  perhaps,  distressed  him,  gave  a  mortgage  on  property 
the  title  whereto  was  in  her. — Held,  that  the  circumstances  did  not 
amount  to  duress. 

2.  A  certificate  of  acknowledgment  is  not  invalidated  or  affected  by 
the  want  of  recollection  of  the  grantor  or  the  commissioner  as  to  the- 
transaction. 

3.  A  release  by  an  attorney  in  fact  of  the  holder  of  a  mortgage,  the^ 
latter  having  accepted  the  consideration  from  the  former  with  knowl- 
edge of  the  release, — Held,  binding  on  the  principal  though  the  attoi-ney^ 
exceeded  his  authority  in  taking  the  release. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  John  Linn,  for  complainant. 

Mr.  i?.  Wayne  Parker,  for  Mrs.  Sloan  and  Mrs.  Mary- 
Edwards. 

Mr.  W.  Brinkerhoff,  for  Sistare. 

Mr.  E.  D.  Halsey,  for  Mrs.  Allen. 

The  Chancellor. 

This  is  a  suit  to  foreclose  a  mortgage,  dated  December 
31st,  1873,  given  by  Daniel  Sloan  and  his  wife  to  Joseph  S. 
Winston,  on  about  twenty-one  acres  of  land  in  Summit 
township,  in  Union  county,  to  secure  the  payment  of 
$4,465.87,  on  or  before  the  31st  of  December,  1875,  with 
interest,  payable  half-yearly.     The  mortgage  was  assigned 
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by  Winston  to  the  complainant  by  assignment  dated  March 
24th,  1874.  Sloan  and  his  wife  conveyed  the  property  to 
Mary  Ann  Edwards,  wife  of  Charles  P.  Edwards,  by  deed 
dated  June  15th,  1875,  subject  to  the  complainant's  mort- 
gage, the  payment  of  which  the  grantee  thereby  assumed 
as  so  much  of  the  purchase-money.  On  the  same  day  last 
mentioned,  Mrs.  Edwards  and  her  husband  mortgaged  the 
property  to  James  M.  Grossman,  by  two  mortgages,  for 
$4,225  and  $2,000,  respectively,  with  interest.  On  the  15th 
of  December  following,  .they  conveyed  to  Kate  Edwards 
eighty-four  one-hundredths  of  an  acre  of  the  property,  for 
the  consideration  of  $500,  all  of  which  was  paid  to  the 
attorney  in  fact  of  the  complainant,  in  consideration  of  his 
releasing  the  premises  so  sold  from  the  encumbrance  of  the 
complainant's  mortgage.  The  attorney  paid  that  money 
over  to  .the  complainant.  Kate  Edwards  put  upon  the 
property  so  conveyed  to  her,  a  dwelling-house  and  other 
improvements  of  the  value  of  about  $5,000.  $8,000  of  the 
money  expended  thereon  she  borrowed  of  her  mother,  Mrs. 
Hannah  M.  Allen,  on  the  security  of  a  mortgage  upon  the 
property.    - 

Sioan  is  dead.  He  died  August  12th,  1866.  Mrs.  Sloan, 
by  her  answer,  insists  that  the  complainant's  mortgage  is 
invalid  because,  as  she  alleges,  it  was  given  under  duress. 
She  says  that  Winston  obtained  it  by  working  on  the  appre- 
hensions of  her  husband  (then  suflering  from  serious  illness), 
through  unlawful  threats  of  arrest  and  imprisonment  for 
crime  falsely  and  groundlessly  imputed  to  and  charged  upon 
him,  by  means  whereof  he  was  induced  to  gain  her  consent 
(which  vshe  gave  merely  to  relieve  him)  to  mortgage  her 
property,  the  mortgaged  prem.ises,  for  Winston's  benefit. 

In  1871,  the  mortgaged  premises  (the  whole  twenty-one 
acres)  were  owned  by  Edwards,  who,  according  to  the  state- 
ments of  the  answer  of  himself  and  his  wife,  in  September 
of  that  year,  conveyed  it  to  Mr.  Sloan  and  Granville  A. 
Mendon,  for  the  consideration  of  $21,000,  subject  to  a  mort- 
gage encumbrance  of  ,$6,000  thereon.     About  the  6th  of 
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May,  1873,  the  interest  of  Sloan  and  Mendon  in  tke  property 
was  conveyed  to  Mrs.  Sloan.  In  her  answer,  Mrs.  Sloan 
states  that  the  purchase-money  of  the  sale  of  the  property 
by  Edwards  to  Sloan  and  Mendon,  was  not  paid,  but  notes 
were  given  for  it,  and  that  the  conveyance  to  Mrs.  Edwards 
was  made  merely  by  way  of  mortgage  in  order  to  secure  the 
payment  of  that  money  to  Edwards,  and  that  Edwards's  claim 
for  unpaid  purchase-money  under  that  deed  ought  to  have 
priority  over  the  complainant's  mortgage.  She  also  insists 
that  she  did  not  acknowledge  the  execution  of  the  complain- 
ant's mortgage  in  such  manner  as  to  bind  her  estate  in  the 
land. 

Edwards  and  his  wife,  by  their  answer,  deny  the  validity 
of  the  complainant's  mortgage  for  the  same  reason  given  in 
Mrs.  Sloan's  answer,  and  set  up  the  lien  for  unpaid  purchase- 
money,  alleging  that  Edwards,  after  the  conveyance  to  Sloan 
and  Mendon,  held  possession  of  the  premises  in  accordance 
with  an  understanding  that  he  should  do  so  as  security  for 
the  payment  of  that  money,  and  that  that  lien  is  entitled  to 
priority  over  the  complainant's  mortgage.  They  claim,  also, 
that  he  is  entitled  to  subrogation  in  respect  of  the  payment 
by  him  after  the  conv^eyance  to  Sloan  and  Mendon  of  the 
$6,000  mortgage,  subject  to  which  the  property  was,  as  they 
allege,  sold  and  conveyed  to  Sloan  and  Mendon.  Kate 
Edwards  and  her  husband,  by  their  answer,  set  up  the 
release  to  the  former  and  insist  on  its  validity.  W.  H.  M. 
Sistare,  by  his  answer,  insists  upon  the  priority  of  the  Cross- 
man  mortgage  assigned  to  him,  on  the  ground  that  it  was 
given  to  secure  notes  or  endorsements  of  notes  (or  the 
renewals  thereof)  given  by  Sloan  and  Mendon  on  account 
of  the  before-mentioned  purchase-money.  Mrs.  Allen  sets 
up  her  mortgage  upon  the  land  conveyed  to  Kate  Edwards, 
and  insists  upon  the  validity  of  the  release. 

It  appears,  by  the  testimony,  that  the  complainant's  mort- 
gage was  given  to  Mr.  Winston  by  Sloan  and  his  wife,  itf 
pursuance  of  the  terms  of  a  settlement  of  a  claim  which  was 
made  by  stockholders  of  a  company  located  in  the  city  of 
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^ew  York  (The  Mitchell  I^on-Explosive  Boiler  Company), 
against  him,  for  his  failure  to  perform  his  undertakings  in 
regard  to  the  company  and  its  business  interests,  and  bis 
transactions  in  connection  with  its  stock,  whereby,  as  they 
alleged,  they  were  prejudiced  as  stockholders.  Mr.  Win- 
ston, in  consideration  of  the  mortgage,  was  to  pay  certain 
claims  against  the  compan}^  to  the  amount  of  the  money 
secured  by  the  mortgage.  Sloan  was  represented  by  coun- 
sel in  the  litigation  which  was  commenced  against  him,  and 
in  the  consequent  settlement  of  the  matters  in  controversy. 
Though  he  was  disturbed,  and  perhaps  distressed,  under  the 
charges  which  were  made  against  him,  and  was  extremely 
anxious  to  effect  a  settlement  of  the  claim,  that  fact  is  of 
itself,  of  course,  not  enough  even  to  cast  suspicion  upon  the 
conduct  of  those  who  were  pressing  him.  It  does  not  appear 
that  they  .^vere  not  acting  bo7ia  fide,  nor  does  it  appear  that 
their  charges  were  false  and  unfounded.  The  settlement 
provided  for  no  payment  to  the  stockholders,  or  any  of 
them,  directly,  but  merely  for  the  payment  of  certain  claims 
outstanding  against  the  company.  Tbat  he  was  not  an 
imbecile,  nor  sp  affected  in  mind  as  to  be  unable  to  take 
care  of  his  interests,  abundantly  appears.  He  was  repre- 
sented by  counsel,  as  already  stated,  and  was  in  daily  con- 
sultation with,  his  friend  Grossman.  So  far  as  the  action 
of  his  wife,  in  consenting  to  give  the  mortgage,  is  concerned, 
it  is  very  evident  that  she  was  merely  dealing  with  his  prop- 
erty. She  had  never  paid  anything  for  the  property,  nor  had 
she  agreed  to  pay  anything  for  it.  It  was  bought  by  her 
husband  and  Mendon  from  Edwards,  and  she,  herself,  says 
that  the  purchase-money  was  never  paid.  They  gave  their 
notes  or  endorsements  for  the  purchase-money,  and  the  title 
was  passed  from  them  to  her  without  any  consideration 
whatever.  She  undoubtedly  held  it  merely  in  trust  for  her 
husband. 

Sloan  continued  to  do  business  for  more  than  a  year  after 
the  giving  of  the  mortgage.  It  is  proved  that  in  June,  1875, 
he  made  the  arrangement  (carried  out  on  the  8tli  of  July 


398  CASES  IN  CHANCERY.  [30  Eq. 

Tooker  v.  Sloan. 

following)  with  Grossman,  by  which  the  latter  was  to  have 
security,  by  second  mortgage  on  the  mortgaged  premises, 
for  those  of  the  notes  or  endorsements  (or  renewals  thereof), 
given  for  purchase-money  of  the  property,  which  Crossman 
had  discounted,  and  which  he  held.  By  the  arrangement 
Sloan  and  his  wife  were  to  convey  the  premises  to  Mrs, 
Edwards,  who  was  to  give  the  mortgage  security  to  Cross- 
man.  This  arrangement  was  made,  and  in  pursuance 
thereof  the  notes  were  delivered  up  to  Sloan,  in  considera- 
tion of  the  mortgages  given  to  Crossman  by  Mr.  and  Mrs. 
Edwards.  And,  again,  on  the  20th  of  March,  1874,  nearly 
three  months  after  the  complainant's  mortgage  was  given, 
Sloan,  with  his  wife,  signed  a  certificate,  by  which,  in  con- 
sideration that  the  complainant  was  about  to  take  an  assign- 
ment of  that  mortgage,  they  certified  to  her  that  the  mortgage 
wag  then  a  subsisting,  valid,  legal  and  equitable  claim  and 
encumbrance  upon  the  property  described  in  the  mort- 
gage, for  the  full  amount  of  $4,465.87,  with  interest  from 
the  date  of  the  mortgage;  that  the  amount  thereof  was  justly 
due  and  owing  by  them  to  Winston,  and  that  they  had  no 
defence  whatever  in  law  or  equity  against  it  or  any  part 
of  it. 

When  it  is  considered  that  between  the  time  when  the 
mortgage  was  given  and  the  time  when  this  certificate  was 
made,  a  period  of  many  weeks  had  elapsed — time  enough 
for  reflection  and  all  needed  advice — and  that  at  the  latter 
period  the  mortgage  was  still  in  the  hands  of  Winston,  who 
as  yet  had  paid  nothing  under  it,  nor  raised  any  money  on 
it,  the  fact  that  Sloan  and  his  wife  voluntarily  gave  this  cer- 
tificate to  enable  Winston  to  negotiate  the  mortgage,  and 
to  that  end  to  induce  the  complainant  to  invest  her  money 
in  it,  is  of  no  slight  importance. 

Mr.  Crossman,  who  was  sworn  as  a  witness  on  the  subject 
of  Sloan's  incapacity,  not  only  does  not  establish  it,  but,  on 
the  contrary,  shows  his  full  competency  to  transact  business." 
He  says  that,  as  to  his  bodily  health,  he  should  think  Sloan 
was  then  in  good  condition.     He  testifies,  indeed,  that  he 
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was  extremely  distressed  through  apprehension  of  the  legal 
proceedings  which  were  in  contemplation,  because  of  their 
effect  on  his  reputation  and  that  of  his  family,  but  his  state- 
ment of  the  conversations  between  Sloan  and  himself  on  the 
subject,  shows  that  the  former  was  fully  possessed  of  the 
requisite  mental  qualifications  for  the  transaction  of  even 
that  business.  It  is  worthy  of  special  note^  too,  that,  as 
before  stated,  there  is  no  evidence  that  he  was  not,  in  fact^ 
justly  liable  to  the  charge  made  against  him. 

By  the  agreement  of  settlement  Winston  agreed  to  pay 
the  debts  for  which  the  mortgage  was  given,  and  to  indem- 
nify Sloan  and  his  wife  against  them,  and  all  costs  &c.  on 
account  of  them.  Both  he  and  Tooker  swear  that  those 
debts  have  been  paid.  There  is,  indeed,  evidence  that  some 
of  them  have  not  been  paid,  but  much  of  that  evidence  is 
far  from  satisfactory.  Moreover,  there  is  no  evidence  that 
Winston  has  not  indemnified  Sloan  and  his  wife  against  the 
debts.  And  again,  the  answer  of  Mrs.  Sloan  sets  up  no 
defence  on  that  head. 

Nor  is  there  any  proof  of  the  allegation,  made  in  her 
answer,  that  the  execution  of  the  mortgage  was  not 
acknowledged  in  such  manner  as  to  bind  her  property. 
The  certificate  contains  all  the  statutory  requisites.  The 
acknowledgment  was  made  before  a  duly  authorized  per^ 
son  in  New  York,  and  the  certificate  required  by  law  as 
to  the  authority  of  the  person  by  whom  the  acknowledg- 
ment was  taken,  accompanied  the  certificate  of  acknowl- 
edgment. There  is  no  evidence  to  overthrow  the  certificate 
of  acknowledgment.  That  the  ofiicer  by  whom  the  acknowl- 
edgment was  taken  cannot  recollect  that  he  examined  her 
separate  and  apart  from  her  husband,  and  that  she  cannot 
remember  whether  she  was  so  examined  or  not,  of  course 
cannot  countervail  the  certificate. 

The  claim  of  paramount  lien  for  purchase-money  has  not 
been  established.  Edwards  himself  never  claimed  any  lien 
on  that  account  until  after  the  commencement  of  this  suit. 
When,  before  the  complainant  took  the  assignment  of  her 
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mortgage,  her  husband  went  to  the  mortgaged  premises,  and 
there  saw  Edwards,  tlie  latter  not  only  did  not  set  up  any 
€laim  of  lien  for  unpaid  purchase-money,  but  told  Mr. 
Tooker  when  it  was  that  he  sold  the  property  to  Sloan,  and 
how  he  came  to  sell  it  to  him;  what  the  land  was  worth; 
that  he  had  been  paid  all  the  purchase-money,  and  urged 
Mr.  Tooker  to  take  the  mortgage,  and  said  that  it  w^as  a 
good,  valid  and  perfect  mortgage  in  every  w^ay,  and  would, 
undoubtedly,  be  paid  at  maturity.  He  further  said  that,  if 
Tooker  bought  the  mortgage,  he  would  like  him  to  see  if 
he  (Tooker)  could  not  buy  the  land  and  sell  him  a  part  of  it. 
He  further  said  that  he  had  possession  of  the  property  for 
drying  paper  (he  was  a  manufacturer  of  paper),  as  a  privi- 
lege from  Sloan,  in  consideration  of  his  paying  the  taxes 
and  keeping  up  the  fences.  And  when,  after  the  complain- 
ant had  become  the  owner  of  the  mortgage,  her  husband 
and  Winston,  on  the  4th  of  July,  1876,  went  there,  Edwards, 
in  reply  to  the  interrogative  remark  of  Mr.  Tooker,  "  I  sup- 
pose you  have  received  your  pay  from  Mr.  Sloan  for  this 
property  ?"  said,  "  Yes ;  Mr.  Sloan  does  not  owe  me  a  cent 
on  it."  Winston  swears  that,  in  the  same  conversation, 
Edwards,  who  was  very  anxious  to  obtain  a  part  of  the 
property,  asked  Mr.  Tooker  if  he  thought  he  (Tooker) 
could  negotiate  with  Sloan  and  buy  the  property ;  to  which 
Tooker  said  that  Sloan  was  anxious  to  sell  it  to  him,  at  some 
price ;  and  Edwards  then  said,  if  Mr.  Tooker  would  pur- 
€hase  it,  he  would  give  him  |9,000  for  a  certain  portion  of 
it,  which  he  designated.  Again,  in  1876,  when  endeavoring 
to  induce  Mr.  Tooker  to  w^ait  longer  for  the  unpaid  interest 
on  the  mortgage,  he  said,  "  Why  need  you  be  in  any  hurry 
for  your  interest  ?  you  know  you  have  got  a  good  mortgage 
there — just  as  good  as  gold;"  and,  though  he  earnestly 
requested  Mr.  Tooker  and  Mr.  Byrne,  the  complainant's 
solicitor,  not  to  foreclose,  and  urged  them  to  give  him  time 
to  raise  the  money  to  take  up  the  mortgage,  he  at  no  time 
mentioned  any  claim  of  lien  for  unpaid  purchase-money, 
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although  he  threatened  to  "  give  the  complainant  a  long 
fight  for  her  money  if  she  would  not  wait." 

]Sror  is  the  claim  made  in  the  answer  of  Edwards  and  his 
wife,  that  the  conveyance  to  the  latter  was  merely  by  way  of 
mortgage  to  secure  the  unpaid  purchase-money,  sustained. 
The  only  witnesses  who  speak  on  the  subject  are  Mrs.  Sloan 
and  Mrs.  Edwards,  and  it  is  manifest  that  neither  of  them 
had  any  personal  knowledge  of  such  arrangement.  All 
they  know  on  the  subject  was  derived  from  their  respective 
husbands,  who  were,  it  seems  quite  probable,  the  real  parties 
in  interest.  The  arrangement  for  the  giving  of  the  two 
mortgages  to  Grossman  was  made  between  Sloan  and  Cross- 
man.  The  latter  testifies  as  follows,  in  reference  to  it: 
"  Sloan  was  indebted  to  me,  and,  in  order  to  cancel  that 
indebtedness — Mr.  Edwards  had  long  wanted  the  property ; 
in  fact,  he  had  wanted  it  ever  since  Mr.  Sloan  purchased  it, 
and  ofifercd  to  buy  it  back  of  him,  and  he  would  buy  it 
back  and  give  me  a  mortgage  to  cover  the  entire  indebted- 
ness." To  the  question,  "  Then  you  say  that  he  (Sloan)  pro- 
cured a  mortgage  from  Charles  P.  Edwards  and  wife  to 
you,  upon  tliis.  Summit  property,  to  secure  that  indebted- 
ness?" he  answered:  "Indebtedness!  the  reverse  of  that. 
I  said  that  he  sold  this  property  to  Edwards,  and  Edwards 
gave  this  mortgage  to  me,  direct."  This  was  in  June,  1875, 
and  the  deed  from  Sloan  and  his  wife  to  Mrs.  Edwards  was 
made  at  that  time,  and  Edwards  and  his  wife  then  gave  the 
two  mortgages  to  Grossman.  Grossman  says  he  understood 
that  his  mortgages  were  subsequent  to  the  complainant's 
mortgage.  The  claim  to  subrogation  is  not  established. 
Both  of  the  mortgages,  which  were  on  the  property  when 
Edwards  conveyed  to  Sloan,  appear  to  have  been  cancelled 
of  record,  on  the  application  of  Sloan  himself,  and  there  is 
no  evidence  that  Edwards  paid  or  contributed  to  the  pay- 
ment of  either  of  them. 

The  complainant  insists  that  she  is  not  bound  by  the 
release  executed  in  favor  of  Mrs.  Kate  Edwards  by  Mr. 
Byrne,  as  her  attorney, in  fact,  releasing  eighty-four  one- 
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hundredths  of  an  acre  of  the  mortgaged  premises  from  her 
mortgage.  She  was,  when  the  release  was  executed  (Decem- 
ber 20th,  1875),  in  Europe,  with  her  husband.  She  returned 
in  August,  1876.  Her  mortgage  became  due  on  the  31st 
of  December,  1875,  eleven  days  after  the  release  was  exe- 
cuted. Mr.  Byrne  had  authority  to  receive  the  principal  of 
the  mortgage  when  due,  as  before  stated ;  it  was  not  due 
when  the  release  was  given,  but  would  be  in  eleven  days. 
He  executed  the  release,  and  soon  afterwards  (by  letter  of 
March  9th,  1876)  sent  the  consideration,  $500,  which  was 
all  that  was  paid  for  the  property,  to  his  principal,  as  and 
for  so  much  money  received  in  consideration  of  the  release. 
She  retained  the  money,  acknowledging  the  receipt  of  it  by 
letter  of  April  9th  following.  In  a  settlement  and  account 
made  by  him  with  her  in  October,  1876,  Mr.  Byrne  charged 
himself  with  $500  of  principal  received  from  Kate  Edwards 
on  account  of  Mrs.  Sloan's  bond,  and  the  complainant 
received  the  benefit  of  the  amount  in  the  settlement,  Mr. 
Byrne  paying  the  balance  of  the  account,  and  that  amount 
being  credited  to  the  complainant  therein.  On  the  faith  of 
the  release,  Kate  Edwards,  having  raised  money  from  her 
mother,  Mrs.  Allen,  on  mortgage  of  the  property,  proceeded 
to  improve  it,  and  expended,  in  building  a  dwelling-house 
and  putting  other  improvements  thereon,  about  $5,000. 
Mrs.  Allen  took  her  mortgage  on  the  faith  of  the  release. 
The  price  paid  for  the  property,  which  was  unimproved,  is 
proved  to  have  been  a  full  price  for  it,  and  the  house  and 
other  improvements  so  enhanced  the  value  of  the  rest  of 
the  mortgaged  premises  that  Grossman  released  the  prop- 
erty from  his  mortgages  without  other  consideration.  It  is 
true,  Mr.  Tooker  says  there  was  dissatisfaction  on  his  part 
with  the  action  of  Mr.  Byrne  in  receiving  the  $500  of  prin- 
cipal. He  says  it  was  because  the  latter  had  no  right  to 
receive  it;  but  though  Mr.  Byrne  swears  that  he  notified 
Mr.  Tooker,  by  letter,  of  the  fact  that  he  had  released  to 
Mrs.  Kate  Edwards  part  of  the  property,  for  $500,  soon 
after   the    transaction   took    place,    Mr.    Tooker   explicitly 
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declines  to  produce  the  letters  received  by  him  from  Mr. 

Byrne. 

Mr.  Byrne  says  that  after  Mr.  and  Mrs.  Tooker  returned 
to  this  country,  the  former  found  fault  with  him  for  having 
released  the  property,  hut  it  v^as  merely  because  there  was, 
as  Tooker  said,  a  building  of  some  kind  (his  impression  is 
it  was  a  blacksmith's  shop)  upon  it.  According  to  the 
proof,  however,  there  was  no  building  on  the  premises. 
Mr.  Tooker  says  he  expressed  his  dissatisfaction  with  the 
release,  but  it  was  expressed  to  Charles  P.  Edwards,  not  to 
Kate  Edwards  or  her  husband.  It  appears,  beyond  contro- 
versy, that  the  complainant  received,  with  full  knowledge  of 
the  circumstances,  the  amount  paid  by  Kate  Edwards  for 
the  property.  Though  Mr.  Tooker  says  he  tendered  the 
money  back,  it  was  not  to  Kate  Edwards  but  to  Charles  P. 
Edwards:  The  complainant  is  in  equity  bound  by  the 
release.  She  ought,  if  she  had  intended  to  repudiate  the 
act  of  her  agent,  to  have  done  so  as  soon  as  it  came  to  her 
knowledge.  She  did  not  do  so,  but,  on  the  contrary, 
received^  and  retained,  with  full  knowledge  of  the  facts,  the 
consideration  of  the  release,  and  it  was  not  until  after  she 
returned  from  Europe  that  any  dissatisfaction  was  expressed 
in  regard  to  it,  and  on  the  9th  of  October,  1875,  about  ten 
months  after  the  release  was  given,  she  allowed  the  consid- 
eration money  of  the  release  in  her  agent's  account.  She 
has  acquiesced  in  her  agent's  action  in  giving  the  release, 
and  she  cannot  now  be  permitted  to  repudiate  it  to  the  dam- 
age of  the  purchaser  or  the  mortgagee— the  former  of  whom, 
in  reliance  upon  it,  has  made  large  expenditures  upon  the 
property,  and  the  latter,  in  like  confidence,  has  loaned  her 
money  on  the  security  of  the  premises. 

There  will  be  a  decree  in  accordance  with  these  views. 
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Louisa  E.  Pine 

V. 

John  Shannon  and  others. 

On  a  bill  to  foreclose  a  mortgage  belonging  to  a  wife,  a  mere  aver- 
ment that  the  owner  of  the  premises  falsely  alleges  that  it  is  unsafe  for 
him  to  pay  the  amount  of  the  mortgaged  debt,  because  of  a  foreign 
attachment  issued  against  complainant's  husband,  without  stating  any 
connection  between  the  attachment  proceedings  and  the  mortgage,  is 
insufficient. 


Bill  to  foreclose  and  for  injunction.  On  general  demur- 
rer, by  George  Van  Home. 

Mr.  George  Van  Home,  demurrant,  in  pro.  pers. 
Mr.  S.  C.  Mount,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  on  land  in  Hud- 
son county,  now  owned  by  Willard  E.  Dudley.  It  also 
prays  an  injunction  against  the  defendants  Dudley  and  Van 
Home,  to  restrain  the  latter  from  further  prosecuting  a  for- 
eign attachment  issued  out  of  the  Hudson  circuit  court,  in 
his  favor,  against  John  W.  Pine,  the  complainant's  husband, 
and  the  complainant;  and  to  restrain  Dudley  from  paying 
any  money  in  or  by  virtue  of  the  proceedings  in  that  attach- 
ment, or  to  any  one  other  than  the  complainant,  out  of  the 
money  due  on  the  bond  and  mortgage.  The  bill  does  not 
allege  that  the  money,  or  any  part  of  it,  due  or  payable  on 
the  bond  and  mortgage,  has  been  attached,  or  that  the 
attachment,  or  any  of  the  proceedings  thereunder,  in  anywise 
embarrass  the  complainant's  suit  to  foreclose  or  prevent 
Dudley  in  any  way  from  paying  the  money  secured  by  the 
mortgage  to  the  complainant.  The  statements  of  the  bill 
in  no  way  connect  the  attachment  or  the  proceedings  there- 
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under  with  the  mortgage  or  the  mortgage  debt.     For  aught 
that  appears,  it  has  no  connection  whatever  therewith. 

The  bill  merely  alleges  that  Dudley  pretends  that,  because 
of  the  attachment  and  proceedings  thereunder,  he  cannot 
safely  pay  the  mortgage  debt  to  the  complainant ;  and  the 
complainant  avers  that  the  attachment  is  not  based  on  any 
debt  due  from  her.  On  the  face  of  the  bill,  there  does  not 
appear  to  be  any  reason  for  making  Van  Home  a  party  to 
this  suit.  The  only  relief  prayed  against  him  is  an  injunc- 
tion restraining  him  from  proceeding  in  the  attachment. 
If  there  is  no  connection  between  the  attachment  and  the 
mortgage  debt,  he,  of  course,  ought  not  to  be  required  to 
answer  the  bill.  If  Dudley  falsely  pretends  that  the  attach- 
ment and  the  proceedings  thereunder  render  it  unsafe  for 
him  to  pay  the  mortgage  debt  to  the  complainant,  that  of 
itself  is  iro  reason  why  Van  Home  should  be  required  to 
answer  the  bill.  The  bill  is  deficient  in  averment.  The 
demurrer  will  be  allowed,  with  costs,  and  the  complainant 
will  have  leave  to  amend,  on  payment  of  the  costs  of  the 
demurrer. 


Job  Polhemus 

V. 

Ephhaim  p.  Emson. 


In  a  partition  of  lands,  in  equity,  between  one  tenant  in  common 
and  the  purchaser  of  his  co-tenant's  share  under  an  execution  at  law, 
where  the  co-tenant  has  wasted  part  of  the  land  before  the  sheriflF's 
sale,  the  part  so  wasted  must  be  set  off  to  such  purchaser. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

27 
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Mr.  C.   Ewan  Merritt  and   Mr.  James    Wilson,  for  com- 
plainant. 


Mr.  Joel  Parker,  for  defendant. 


The  Chancellor. 


The  facts  in  this  case  are  fully  stated  in  a  former  opinion 
[Polhemus  v.  Emson,  12  C.  E.  Gr.  190).  This  suit  is  brought 
for  relief  against  a  partition  which,  when  the  bill  was  filed, 
was  about  to  be  made  at  law  of  a  tract  of  woodland  in  Ocean 
county.  The  land  was  held  by  the  complainant  and  Eman- 
uel Hodson,  as  tenants  in  common,  from  May  1st,  1852,  up 
to  August  21st,  1865,  when  a  voluntary  partition  thereof, 
by  deed,  was  made  between  them.  In  1861,  the  defendant 
recovered  a  judgment,  in  the  court  of  common  pleas  of  Ocean 
county,  against  Hodson,  and,  in  1871,  under  an  execution 
thereon,  caused  Hodson's  interest  in  the  property  to  be  sold, 
and  purchased  it  at  the  sheriiF's  sale.  After  obtaining  a 
deed  from  the  sherifl',  he  instituted  proceedings  at  law  for 
partition  between  him  and  the  complainant,  and  this  suit 
was  brought  for  relief  against  that  partition.  In  1869,  three 
years  before  the  sheriff's  sale,  Hodson  sold  the  timber  off 
the  part  of  the  land  which  had  been  assigned  to  him  in  the 
voluntary  partition  between  him  and  the  complainant.  On 
the  part  assigned  to  Polhemus,  the  timber  still  remained. 
There  were  no  improvements  on  the  land,  and  it  is  of  little 
or  no  value  without  the  timber.  When  this  cause  was 
brought  to  final  hearing,  in  1876,  it  was  decreed  that  the 
voluntary  partition  was  binding  on  Emson,  the  judgment 
creditor.  This  view  was  not  concurred  in  by  the  court  of 
errors  a'ad  appeals  [Emson  v.  Polhemus,  1  Stew.  439),  and  the 
decree  was,  therefore,  reversed,  and  the  record  remitted  to 
this  court,  with  direction  that  the  cause  be  proceeded  in  here 
according  to  the  law  and  the  practice  of  this  court.  A 
motion  was  thereupon  made  in  this  court  to  dismiss  the  bill. 
It  was  denied  on  the  ground  that  the  appellate  tribunal  had 


5  Stew.]  FEBRUARY  TERM,  1879.  407 


Polhemus  v.  Emson. 


not  passed  upon  the  question  of  the  right  of  the  complain- 
ant to  have  the  partition  made  on  equitable  terms.  Polhe- 
mus V.  Emson,  1  Stew.  576.  From  the  order  made  on  that 
decision,  an  appeal  was  taken  which  resulted  in  an  affirm- 
ance. Polhemus  V.  Emson,  2  Stew.  583.  The  complainant 
havmg  amended  the  prayer  of  his  bill  so  as  more  distinctly 
to  ask  for  partition  on  equitable  terms,  the  cause  again  came 
on  for  final  hearing. 

It  is  very  clear  that,  unless  the  wasted  part  of  the  land  in 
question  is  assigned  in  partition  to   Emson,  a  great  wrono- 
will  be  done  to  Polhemus.     There  is  no  doubt  that  equity 
can  prevent  the  injustice.     If,  instead  of  divesting  the  part 
of  the  land  assigned  to  him  of  its  timber,  and  so  depriving 
It  of  Its  value,  Ilodson  had  put  valuable  improvements  upon 
It,  the  purchaser  under  the  judgment  would,  in  equity,  have 
been  entitied  to  the  benefit  of  those  improvements.     Pol- 
hemus would  have  had  no  claim,  in  equity,  to  them.     If 
Polhemus  had  wasted  his  part  of  the  property,  he  would 
have  been  compelled,  in  equity,  to  take  it  in  the  partition 
between  him  and  the  purchaser  under  the  judgment.'  Equity 
requires  thaf  a  purchaser  of  a  judgment  debtor's  interest,  as 
tenant  in  common  of  land,  should,  on  the  one  hand,  have 
the  benefit  of  the  equities  in  favor  of  the  judgment  debtor 
as  between  him  and  his  co-tenant;  and  that,  on  the  other 
hand,  he  should  take  it  subject  to  the  equities  against  the 
judgment  debtor  in  respect  of  waste  committed  by  him. 

The  partition  will  be  made  under  the  direction  of  this 
court,  and  the  commissioners  will  be  ordered,  in  makino-  it 
to  assign  to  Emson,  for  or  on  account  of  his  share,  the  part 
assigned  to  Hodson  in  the  voluntary  partition,  at  the  value 
thereof  when  that  partition  was  made. 
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The  National  Trust  Company 

V. 

Thomas  Murphy  and  wife,  and  another. 

1.  A  foreign  corporation  took  a  mortgage  on  lands  in  this  state,  to 
secure  a  loan  already  made  to  the  mortgagor,  on  stock  collateral,  which 
became  depreciated. — Held,  that  although  its  charter  may  not  have 
authorized  the  taking  of  a  mortgage  in  another  state,  as  an  original 
investment,  yet  the  corporation  might  take  such  mortgage  by  way  of 
additional  security  for  such  loan,  and  the  mortgage,  in  its  hands,  is 
valid. 

2.  Where  a  receiver  of  a  foreign  corporation,  complainant,  has  been 
appointed  in  another  state,  since  the  beginning  of  the  suit,  he  may  be 
substituted  as  complainant  on  such  terms  as  may  be  imposed  by  the 
court,  for  the  protection  of  creditors  of  such  corporation,  who  are  citi- 
zens of  this  state. 

Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  D.  Bedle,  for  complainant. 

Mr.  B.  S.  Green,  for  defendant  Murphy  and  wife. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  August 
26th,  1875,  by  Thomas  Murphy  and  his  wife,  to  the  com- 
plainants, on  land  at  Long  Branch,  in  the  county  of  Mon- 
mouth, to  secure  the  payment  of  $45,000  on  the  31st  of 
the  same  month  of  August,  with  interest.  Murphy  and 
his  wife,  by  their  answer,  admit  the  giving  of  the  mortgage, 
and  of  the  bond  (which  was  made  by  Murphy,  and  is  of  even 
date  with  the  mortgage),  the  payment  of  which  the  mort- 
gage was  made  to  secure;  and  they  allege  that,  some  time 
previous  to  the  date  of  the  mortgage,  the  complainants  lent 
to  Murphy  the  sum  of  |45,000,  taking  his  promissory  note 
for  the  payment  thereof,  with  interest,  with  $50,000  worth 
of  the  capital  stock  of  The  Commercial  Warehouse  Com- 
pany, a  corporation  under  the  laws  of  New  York,  as 
security,  and  that  the  bond  and  mortgage  were  subsequently 
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given  at  the  solicitation  of  the  complainants,  and  simply  as 
a  further  security  for  the  indebtedness  for  which  they  held 
the  stock,  and  they  insist  that  the  complainants  should  be 
required  to  subject  the  stock  to  the  payment  of  the  debt 
before  having  recourse  to  the  mortgage.  They  set  up,  as  a 
■  defence  to  this  suit,  that  the  complainants,  by  their  charter, 
had  no  power  or  authority  to  take  or  hold  a  mortgage  on 
real  estate  in  New  Jersey  or  elsewhere  than  in  the  state  of 
N^ew  York;  and  that,  in  taking  the  mortgage  in  question, 
they  acted  ultra  vires,  and  they  insist  that,  therefore,  the 
mortgage  created  no  lien  on  the  land  and  premises  therein 
mentioned.  The  only  question  presented  on  the  hearing 
was,  whether,  in  view  of  that  objection  to  it,  the  mortgage  is 
a  valid  security  in  the  hands  of  the  complainants. 

It  will  have  been  seen  that  the  answer  alleges  that  the 
mortgage.was  taken  merely  as  further  security  for  a  loan 
which  had  been  made  on  the  security  of  the  stock  of  the 
warehouse  company,  and  that  the  giving  of  the  mortgage 
-did  not  enter  into  the  agreement  for  the  loan.  The  proof 
is,  that  the  loan  was  made  in  ]!^ovember,  1874 ;  that  it  was 
made  merely  on  the  security  of  the  note  and  warehouse 
company  stock,  and  that  the  stock  was,  at  that  time,  ample 
security  therefor;  that,  in  1875,  the  warehouse  company  sus- 
pended, and  thereupon,  and  because  of  the  depreciation  of 
the  stock  caused  thereby,  the  complainants  required  Murphy 
to  pay  the  debt,  or  give  further  satisfactory  security  for  it. 
He,  alleging  that  he  could  not  conveniently  pay  the  debt, 
undertook  to  make  it  perfectly  secure  by  mortgage  of  his 
real  estate  at  Long  Branch  (the  mortgaged  premises),  at  the 
same  time  stating  that  he  expected  soon  to  obtain  the  money 
to  pay  the  debt  by  the  sale  of  some  other  real  property  in 
the  city  of  New  York. 

The  charter  of  the  complainants  gives  to  their  trustees  a 
•  discretionary  power  of  investing  the  moneys  received  by 
them  in  trust,  in  public  stocks  of  the  United  States,  or  of 
any  state,  or  the  bonds  or  stock  of  any  incorporated  city  in 
the  state  of  New  York,  authorized  by  law,  or  on  interest- 
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paying  first  mortgage  bonds,  or  on  bonds  and  mortgages  on 
unencumbered  real  estate  in  the  state  of  New  York  worth 
double  the  amount  loaned  thereon,  and  authorizes  them  to 
make  loans  secured  by  dividend-paying  stocks  of  any  corpo- 
ration or  company,  with  proviso  as  to  the  rates  at  which 
such  stocks  are  to  be  taken  as  collateral.  The  evidence 
shows  that  the  loan  in  this  case  was  made  in  accordance 
with  the  charter.  It  was  not  an  investment.  The  mort- 
gage in  suit  was  taken,  according  to  the  answer,  as  well  as 
the  proof,  as  further  and  additional  collateral  security,  in 
view  of  the  subsequent  depreciation  of  the  stock  upon  the 
security  of  which  the  loan  was  made.  The  charter  contains 
no  prohibition,  expressed  or  implied,  against  accepting  or 
holding  mortgages  of  real  estate  situated  elsewhere  than  in 
the  state  of  New  York  as  additional  security.  If  it  be  con- 
ceded that  it,  by  implication,  forbids  the  making  of  any 
investment  on  mortgage  of  real  estate  not  in  the  state  of 
New  York,  it  does  not  prohibit  the  company  from  taking 
further  security  by  such  mortgage  for  an  investment 
already  legitimately  made.  If  the  company  should  find  that 
any  of  their  investments,  duly  made,  were  in  danger,  they 
might,  for  aught  contained  in  the  charter  to  the  contrary, 
take  additional  security,  by  mortgage  of  lands  situated  out 
of  the  state  of  New  York.  Any  other  construction  would 
be  unreasonable.  Inasmuch  as  there  is  nothing  in  the 
charter  to  prohibit  them  from  taking  a  mortgage  of  lands 
in  this  state,  in  such  case,  their  rights,  under  such  mortgage, 
would  be  recognized  and  protected  here.  N.  Y.  Dry  Dock 
Co.  V.  Hicks,  5  McLean  111.  By  our  statute  [Rev.  p.  195, 
§  99),  mortgages  to  or  by  foreign  corporations  of  lands  in 
this  state  are  declared  to  be  good  and  valid  here,  both  at  law 
and  in  equity.  But,  as  before  remarked,  the  mortgage  in 
this  case  was  not  taken  to  secure  an  investment,  but  to  pro- 
tect the  complainants  from  loss  by  the  depreciation  of  the 
securities  taken  in  accordance  with  the  charter,  for  security 
for  the  repayment  of  the  loan.     It  is,  undoubtedly,  valid. 
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The  complainants  are  entitled  to  a  decree  of  foreclosure 
and  sale. 

It  was  alleged,  upon  the  hearing,  and  it  appears  that,  since 
the  commencement  of  this  suit,  the  complainants  have  been 
restrained  by  injunction,  issued  out  of  the  supreme  court  of 
!N"ew  York,  from  exercising  any  of  their  franchises,  or  doing 
any  corporate  act,  and  that  a  receiver  of  their  property  has 
been  duly  appointed.  The  complainants'  counsel  moves 
that  the  receiver  be  substituted  as  complainant  in  the  stead 
of  the  company.  The  substitution  will  be  made  on  such 
terms  as  this  court  may  deem  proper  to  impose  for  the  pro- 
tection of  any  of  the  citizens  of  this  state  who  may  be 
creditors  of  the  company,  and  for  securing  obedience  on  the 
part  of  the  receiver  to  the  orders  of  this  court  in  respect  to 
the  money  which  may  be  collected  by  him  in  this  suit. 


Delia  M.  Mayer 

V. 

Walter  J.  Mayer. 


A  husband  and  wife  were  living  with  the  wife's  father ;  the  latter 
upbraided  the  husband  for  some  trivial  oflfence,  whereupon  the  hus- 
band left  the  house,  requesting  his  wife  to  go  with  him.  She  refused, 
and  has  never  since  then  (in  1872)  offered  to  live  with  him,  or 
expressed  any  willingness  to  do  so.  Her  bill  filed  for  a  divorce  for 
desertion  dismissed,  in  view  of  the  facts. 


Petition  for  divorce  from  the  bond  of  matrimony.     On 
final  hearing. 

Mr.  Aram  G.  Sayre,  for  petitioner. 


412  CASES  IK  CHANCERY.  [30  Eq. 

Norwood  V.  De  Hart. 

The  Chancellor. 

The  evidence  does  not  establish  desertion.  The  parties 
lived  together  in  the  family  of  the  complainant's  father,  in 
1872.  In  February  or  March  of  that  year  the  complainant's 
father  upbraided  the  defendant  for  staying  out  of  the  house 
until  late  at  night,  and  said  to  him  that,  if  he  could  not  do 
better,  in  that  respect,  he  must  leave  the  house.  The  defend- 
ant then  declared  that  he  would  go  at  once,  and  asked  the 
complainant  to  go  with  him.  She  refused  to  go.  He  went. 
It  appears  that  he  returned  to  the  house  on  two  occasions  : 
On  the  first  he  went  for  his  trunk.  His  wife  was  not  at 
home  at  the  time.  Her  mother  appears  to  have  treated 
him  with  some  harshness  then.  On  the  next  occasion, 
which  was  about  three  years  afterwards,  he  went  to  see  his 
wife,  but  was  not  permitted  to  do  so.  Her  father  met  him 
at  the  gate,  and,  as  she  says,  forbade  his  seeing  her.  This 
was  in  1875.  She  has  never,  since  she  refused  to  go  with 
her  husband,  so  far  as  appears,  offered  to  live  with  him,  or 
expressed  her  willingness  to  do  so;  on  the  contrary,  she 
seems  to  have  been  unwilling  to  live  with  him. 

The  bill  must  be  dismissed. 


John  Norwood  and  others,  executors, 

V. 

Charles  C.  De  Hart  and  others. 

The  liability  of  a  grantee  who  assumes  the  payment  of  a  mortgage 
on  lands  conveyed  to  him,  depends  upon  the  personal  liability  of  his 
immediate  grantor;  therefore,  if  a  grantor  is  not  so  liable,  the  mort- 
gagee can  not  claim  any  deficiency  from  such  grantee. 


On  bill  and  general  demurrer  by  De  Hart. 
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Mr.  H.  C.  Pitney  and  F.  A.  Johnson,  for  the  demurrer. 
3Ir.  A.  W.  Bell,  contra. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  decree  against  the  defend- 
ants for  the  amount  remaining  unpaid  upon  a  decree  in 
favor  of  the  complainants  in  a  suit  for  foreclosure  of  mort- 
gage upon  premises  which  were  owned  by  the  defendants 
respectively,  at  different  times,  subject  to  the  mortgage. 
The  mortgaged  premises  were  sold  under  the  execution 
issued  on  the  decree  in  that  suit,  and  were  purchased  by 
the  holder  of  a  mortgage  prior  to  that  of  the  complainants', 
for  a  sum  less  than  the  amount  due  on  his  mortgage,  so  that 
nothing  was  realized  by  the  complainants  on  their  mort- 
gage. 

The  bill  states  that  the  complainants'  mortgage,  which  is  for 
^2,000  and  interest,  was  given  by  Charles  Meyenberg,  on  or 
about  the  20th  of  July,  1869 ;  that  the  prior  mortgage,  whicli 
was  for  $2,000  and  interest,  was  given  in  1868,  by  Frank  Hunk- 
ley;  that  in  May,  1871,  one  Nicholas  Pflaum,  then  being  the 
owner  of  the  mortgaged  premises,  and  both  of  the  mort- 
gages being  subsisting  liens  thereon  for  the  full  amount  of 
the  principal  thereof,  conveyed  the  property  to  De  Hart, 
for  the  consideration  of  $10,000,  as  stated  in  the  deed ;  that 
the  deed  contained  the  declaration  and  acknowledgment 
that  the  conveyance  was  made  subject  to  the  mortgages,  and 
that  the  principal  thereof  was  computed  as  part  of  the  pur- 
chase-money, and  contained,  also,  the  stipulation  that  the 
existence  of  the  mortgages  should  not  be  held  to  work  a 
breach  of  any  of  the  covenants  in  the  deed ;  that  in  August, 
1871,  De  Hart  conveyed  the  premises  to  Benjamin  Sire 
expressly  subject  to  those  mortgages  and  a  subsequent  one 
fur  $1,000  and  interest,  which  had  been  given  thereon  by 
De  Hart;  that  the  deed  to  Sire  contained  the  declaration 
that  the  principal  of  those  mortgages  was  computed  as  so 
much  of  the  purchase-money  of  the  property ;  that  in  Sep- 
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tember,  1871,  Sire  conveyed  the  property  to  Moses  H.  Wil- 
liams, expressly  subject  to  the  three  mortgages,  and 
Williams  therein  assumed  the  payment  of  them;  that  Wil- 
liams afterwards  died,  and  the  executors  of  his  will,  in 
March,  1873,  conveyed  their  right,  title  and  interest  in  and 
to  the  property,  to  De  Hart,  subject  to  the  three  mortgages, 
the  payment  of  which  he  thereby  assumed;  that  subse- 
quently, in  December,  1873,  De  Hart  sold  and  conveyed  all 
his  interest  in  the  premises  to  the  defendant  Genung,  sub- 
ject, as  stated  in  the  deed,  to  the  encumbrance  of  twa 
mortgages,  the  principal  of  which  amounted  to  $4,000,  the 
payment  of  which  Genung  thereby  expressly  assumed ;  and 
that,  in  January,  1872,  the  complainants'  testator  began  the 
above-mentioned  suit  for  foreclosure,  which  resulted  as  before 
stated. 

The  complainants'  claim  to  a  decree  against  the  defend- 
ants, rests  on  the  ground  that  the  creditor  is  entitled  to  the 
benefit  of  all  the  collateral  securities  which  the  debtor  has 
obtained  to  re-enforce  the  primary  obligation.  Klapworth 
V.  Dressier,  2  Beas.  62.  But  a  mortgagee  cannot  avail  him- 
self of  an  assumption  to  pay  his  mortgage  contained  in  a 
deed  to  a  subsequent  purchaser,  unless  the  grantor  was 
himself  personally  liable  to  pay  the  debt.  Crowell  v.  Hos- 
pital of  St.  Barnabas,  12  C.  K  Gr.  650,  656;  Kimjv,  Whiteli/, 
10  Paige  465 ;  Trotter  v.  Hughes,  12  iV.  Y.  74.  In  this  case, 
it  does  not  appear,  from  the  bill,  that  De  Hart's  grantor, 
Pflaum,  was  personally  liable  for  the  payment  of  the  com- 
plainants' mortgage.  It,  therefore,  does  not  appear  (giving 
to  the  acknowledgment  contained  in  the  conveyance  from 
Pflaum  to  De  Hart,  that  the  mortgage  debt  was  allowed  as. 
part  of  the  consideration  of  the  conveyance,  all  the  effect 
which,  under  the  decision  of  this  court  in  Tichenor  v.  Dodd, 
3  Gr.  Ch.  454,  it  would  have  as  between  grantor  and 
grantee)  that  there  has  ever  existed  any  obligation,  on  the 
part  of  De  Hart,  to  indemnify  Pflaum  against  the  complain- 
ants' mortgage  debt.  And  this  consideration  is  equally  fatal 
to  the  claim  made  under  the  assumption  contained  in  the 
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deed  from  the  executors  of  Williams,  for  it  does  not  appear 
that  they  were  liable  to  indemnify  their  grantor.  Each 
grantee  who  assumed  the  payment  of  the  mortgages  was 
bound  thereby  only  to  indemnify,  and  if  no  liability  to  pay 
the  mortgage  debt  existed  on  the  part  of  his  immediate 
grantor,  there  is  no  ground  for  claim  of  indemnity  on  the 
part  of  the  grantor,  and,  consequently,  no  personal  liability 
on  the  part  of  the  grantee  to  pay  the  mortgage  debt. 

The  fact  that  it  does  not  appear  that  Pflaum.  was  person- 
ally liable  to  pay  the  mortgage  debt,  is  fatal  to  the  claim  of 
the  complainants  against  the  demurrant. 

The  demurrer  will  be  sustained,  with  costs. 


HuLDAH  T.  Campbell 

V. 

^    Peter  F.  Campbell  and  others. 

On  a  bill  for  dower  in  lands  of  an  intestate,  of  three  kinds  :  (1)  that 
which  was  subject  to  a  mortgage  put  thereon  by  the  intestate  ;  (2)  that 
which  was  purchased  by  him  subject  to  a  mortgage,  the  amount  of 
which  was  allowed  to  him  as  so  much  of  the  purchase-money,  and  the 
payment  thereof  assumed  by  him  ;  and  (3)  that  which  belonged  to  him 
as  a  member  of  a  partnership, — Held, 

(1)  That,  as  to  the  first  class,  the  personal  estate  must  exonerate 
the  land,  and  dower  be  assigned  therefrom  as  if  unencumbered. 

(2)  That,  as  to  the  second  class,  a  mere  assumption  of  a  mortgage 
by  a  decedent  is  not  such  proof  of  an  intention  to  make  the  debt  his 
own  as  renders  his  personal  estate  primarily  liable  therefor,  and  dower 
must  be  assigned  therefrom,  subject  to  the  mortgage. 

(3)  That,  as  to  the  third  class,  dower  must  be  assigned,  subject  to 
the  equitable  adjustment  of  the  claims  of  the  partnership  creditors, 
and  of  the  partners  inter  sese. 


Bill  for  dower.     On  final  hearing  on  pleadings  and  proofs. 
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Messrs.  Collins  ^  Corbin,  for  coQiplainant. 
Mr.  Wm.  A.  Lewis,  for  defendants. 

The  Chancellor. 

Neil  Campbell  died  in  1877,  intestate,  leaving  a  widow,  but 
no  children.  His  heirs  at  law  are  his  brothers  and  a  sister. 
His  widow  files  her  bill  for  discovery,  and  to  ascertain  and 
establish  her  rights  as  to  dower,  and  for  the  assignment  of 
her  dower  accordingly,  in  certain  real  estate  in  this  state,  of 
which  he  died  seized,  or  in  which  he  had  an  interest.  For 
a  number  of  years  prior  to  his  death  he  was  engaged  in 
business,  in  partnership  with  Richard  C.  Washburn,  under 
the  firm  name  of  "Washburn  &  Campbell.  The  business  of 
the  firm  is  not  yet  completely  settled.  Mr.  Campbell  was, 
at  his  death,  the  owner  of  real  estate  which  was  his  indi- 
vidual property,  and  he  was  interested,  as  a  partner,  in  real 
estate  which  belonged  to  the  firm  of  Washburn  &  Camp- 
bell. Of  the  real  estate  owned  by  him,  individually,  some 
was  free  from  mortgage,  some  was  subject  to  mortgage 
which  had  been  put  upon  it  by  him,  and  the  rest  was  sub- 
ject to  mortgage  which  was  upon  it  when  he  bought  it,  and 
subject  to  which  it  was  conveyed  to  him,  the  amount  of 
the  mortgage  being  allowed  to  him  as  so  much  of  the  pur- 
chase-money of  the  property,  and  he  having  expressly,  as 
between  him  and  his  grantor,  assumed  the  payment  thereof. 

It  is,  of  course,  unnecessary  to  speak  of  the  real  estate 
owned  by  him  individually  which  was  not  subject  to  any 
encumbrance.  It  is  almost  equally  so  with  regard  to  that 
part  of  such  real  estate  which  is  subject  to  mortgage  put 
thereon  by  him.  His  personal  estate  is  bound  to  exonerate 
that  land  from  the  burden  of  the  mortgage.  Keene  v.  Munn, 
1  C.  K  Gr.  398;  McLenahan  v.  McLenakan,  3  C.  E.  Gr.  101. 

As  to  that  which  was  purchased  by  him  subject  to  mort- 
gage, the  amount  of  which  was  allowed  to  him  as  so  much 
of  the  purchase-money,  and  the  payment  whereof  he 
assumed,  his  personal  estate  is  not  bound  to  exoneration. 
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In  such  case,  to  make  his  personal  estate  primarily  liable, 
there  must  be  clear  evidence  of  an  intention  to  make  the 
mortgage  debt  his  own.  The  weight  of  authority,  both  in 
this  country  and  in  England,  is,  that  the  personal  estate  is 
not  primarily  liable,  unless  the  grantee  has  not  merely  made 
himself  answerable  for  the  payment  of  the  mortgage,  but 
has  made  the  debt  directly  and  absolutely  his  own,  or  has 
in  some  other  way  manifested  an  intention  to  throw  the  bur- 
den on  the  personalty.  But  the  point  under  consideration 
was  directly  passed  upon  and  decided  in  McLenahan  v. 
McLenahan,  uhi  sup.  There  the  amount  of  the  mortgage 
had  been  allowed  to  the  intestate  as  so  much  of  the  pur- 
chase-money. See,  also,  Crowell  v.  Hospital  of  Saint  Barna- 
bas, 12  C.  E.  Gr.  650,  and  King  v.  Whiteley,  1  Hoffm.  Ch. 
477. 

The  real  estate  of  a  partnership,  purchased  with  partner- 
ship funds,  or  for  the  use  of  the  firm,  is  subjected  to  the 
doctrine  of  equitable  conversion,  so  far  as  necessary  for  the 
purposes  of  the  partnership,  but  otherwise  it  retains  its  legal 
character  and  incidents.  It  is,  in  equity,  chargeable  with  the 
debts  of  th^  copartnership  and  any  balance  which  may  be 
due  from  one  copartner  to  another,  on  the  winding  up  of 
the  afiairs  of  the  firm,  and  as  between  the  heirs  at  law  and 
the  personal  representatives  of  a  deceased  partner,  his  share 
of  the  surplus  of  that  real  estate  remaining,  after  paying  the 
debts  and  adjusting  all  the  equitable  claims  of  the  different 
members  of  the  firm  as  between  themselves,  is  to  be  consid- 
ered and  treated  as  real  estMe.  The  widow  of  such  deceased 
partner  will  be  entitled  to  dower  in  his  share  of  any  real 
estate  of  the  firm  not  required  for  the  payment  of  such 
debts  and  the  adjusting  of  such  equitable  claims.  Uhler  v. 
Semple,  5  C.  E.  Gr.  228;  Buchan  v.  Sumner,  2  Barb.  Ch.  165  ; 
Shearer  v.  Shearer,  108  Mass.  107;  1  Washb.  on  R.  P.  (4th 
ed.)  669;  1  Scribner  on  Dower  536;  Foster's  Appeal,  74  Pa. 
St.  391. 
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Michael  Shurts,  executor  &c., 

V. 

Ellen  M.  Howell  and  others. 

A  surety  on  a  guardian's  bond  paid  more  than  his  aliquot  share  on 
account  of  his  liability  for  such  guardian's  waste.  He  afterwards  died, 
and  also  one  of  his  co-sureties. — Held,  that  the  executor  of  the  first- 
named  surety  might,  without  having  recovered  a  judgment  at  law,  file 
a  creditor's  bill  against  the  administrator  and  daughter  of  the  co-surety, 
to  set  aside  a  mortgage  given  voluntarily  by  the  co-surety  to  such 
daughter,  and  also  to  recover,  from  the  co-surety's  estate,  the  excess 
paid  by  his  testator. 


Bill  for  relief.     On  bill  and  demurrer. 
Mr.  H.  S.  Harris,  for  the  demurrer. 
Mr.  John  T.  Bird,  for  complainant. 

The  Chancellor. 

It  appears  by  the  bill,  that  in  March,  1866,  Peter  H. 
Aller,  the  complainant's  testator,  and  Charles  Howell, 
executed,  with  Isaac  Wilcox,  and  as  sureties  for  him  therein, 
a  bond  given  by  him  as  guardian  of  his  daughter,  Hester 
Ann  "Wilcox,  a  minor,  in  the  penalty  of  $7,000,  to  the  ordi- 
nary of  this  state.  The  estate  of  the  minor,  to  the  amount 
of  $3,285,  came  into  the  hands  of  the  guardian,  and  was 
entirely  wasted  by  him.  Subsequently,  in  the  year  1872, 
he  was,  on  that  account,  and  on  account  of  his  insolvency, 
removed  from  his  office  of  guardian  by  the  orphans  court 
of  Hunterdon  county,  and  John  Hull  was,  in  March,  1874, 
appointed  guardian  in  his  stead.  In  April,  1874,  Aller  was, 
on  inquisition,  duly  found  to  be  a  lunatic,  and  the  complain- 
ant was  appointed  his  guardian.  On  the  1st  of  April,  1876, 
the  complainant,  as  such  guardian  (Wilcox  being  utterly 
insolvent),  paid  to  Hull,  as  guardian  of  the  ndinor,  $2,000,  on 
account,  and  in  par,t  discharge  of  the  liability  of  Aller  on 
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the  bond.  In  the  same  month  of  April,  Aller  having  died, 
leaving  a  will,  of  which  the  complainant  was  executor,  the 
latter  paid  to  Hull,  as  executor,  the  further  sum  of  $1,996, 
in  complete  discharge  of  that  liability.  Howell  died  in 
1875,  intestate.  After  payment  of  the  $2,000,  the  complain- 
ant applied  to  him  for  contribution,  which  was  refused. 
The  $1,996  were  paid  after  his  death.  Since  his  death  his 
administrator  has  refused  to  make  contribution.  Howell's 
€state  has  been  declared  insolvent.  It  appears  that  the  per- 
sonal estate  amounts  to  only  $54.50,  and  the  real  estate  is 
valued  at  $2,925 ;  that  the  claims  presented  amount  to 
^3,845.68,  of  which,  it  is  claimed,  $3,235.33  are  preferred 
debts.  The  complainant  has  not  presented  his  claim.  The 
iidministrator  of  Howell  was,  when  the  bill  was  filed, 
about  to  sell  the  lands  of  which  Howell  died  seized,  under 
an  order  of  the  orphans'  court.  They  were  and  are  subject 
to  a  mortgage  of  $2,000,  dated  the  29th  of  July,  1873,  given 
by  the  intestate  to  his  daughter,  the  defendant,  Ellen  M. 
Howell.  She  presented  her  claim  on  the  bond  to  the 
administrator  for  payment,  in  due  form,  and  in  due  time. 

The  bill  alleges  that  the  bond  and  mortgage  were  wholly 
voluntary,  were  made  without  consideration,  and  to  hinder, 
delay  and  defeat  the  creditors  of  Charles  Howell ;  that  the 
administrator  must,  necessarily,  under  the  proceedings  in  the 
orphans  court,  sell  the  land  subject  to  the  mortgage,  and, 
though  fraudulent,  it  would  still  be  an  apparent  encum- 
brance and  a  cloud"  upon  the  title.  The  complainant,  there- 
fore, comes  into  this  court  for  aid  in  the  premises.  If  the 
claim  under  the  mortgage  is  here  declared  to  be  fraudulent, 
he  will  then  be  able,  through  the  sale  of  the  real  estate,  to 
obtain  payment  of  his  debt. 

The  demurrer  is  a  general  one,  and  is  filed  by  the  admin- 
istrator and  Ellen  M.  Howell.  The  demurrants  object  that 
it  does  not  appear,  by  the  bill,  that  the  complainant  is  a  cred- 
itor of  the  estate  of  Howell:  that  the  bill  is  multifarious;  that 
the  facts  relied  upon  are  not  stated  with  positiveness,  and 
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that  the  complainant  has  no  standing  in  the  cause,  because 
he  is  not  a  judgment  creditor. 

That,  under  the  circumstances  stated  in  the  bill,  the  estate 
of  Howell  is,  in  equity,  liable  to  the  complainant  for  contri- 
bution cannot  be  doubted.  DeColyar  on  Guaranties  344. 
One  of  the  objects  of  this  suit  is  to  establish  that  liability. 
The  bill  alleges  that  Howell,  the  intestate,  and  Allen,  the 
testator,  became  co-sureties  for  Wilcox;  that  Wilcox  became, 
in  1872,  and  ever  since  has  been,  and  still  is,  insolvent;  that 
the  complainant,  as  guardian  of  Aller,  was  compelled  to  pay 
$2,000  of  the  money,  for  the  payment  of  which  Aller  and 
Howell  were  sureties,  and,  as  executor,  the  farther  sum  of 
|1,996;  that  Howell's  estate  is  declared  to  be  insolvent,  and 
that  the  insolvency  arises  from  the  fact  that  his  daughter 
claims  to  be  a  creditor,  b}^  bond,  for  $2,000  and  interest, 
secured  by  mortgage  on  her  father's  real  property ;  that 
those  instruments  were  merely  voluntary,  and  were  made  in 
view  of  Howell's  liability,  as  surety  for  Wilcox,  with  Aller, 
and  to  hinder,  delay  and  defeat  Howell's  creditors.  It 
seeks  to  set  aside  the  bond  and  mortgage,  for  the  benefit  of 
the  complainant,  but  failing  that,  for  the  benefit  of  all  the 
creditors.  If  it  be  set  aside  there  will  be  assets  enough  to 
pay  all  of  Howell's  debts,  including  the  debt  due  to  the 
complainant  for  contribution. 

For  the  purpose  of  merely  setting  aside  the  fraudulent 
conveyance,  it  is  not  necessary  that  the  complainant  should 
have  a  judgment  at  law  or  decree  in  equity.  Loomis  v.  2'ift, 
16  Barb.  541;  Phelps  v.  Clapp,  50  Barb.  430;  Richards  v. 
Smallwood,  1  Jac.  552;  Beese  River  Silver  Mining  Co.  v. 
Atwell,  L.  R.  (7  Eq.)  346 ;  Adames  v.  Hallett,  L.  R.  (6  Eq.)  468 ; 
Skarf  V.  Soidby,  1  Mac.  tf-  G.  364 ;  Haston  v.  Castner,  2  Stew. 
536.  Proceedings  at  law  to  establish  the  debt,  if  successful, 
and  resulting  in  a  judgment,  would  give  him  no  lien  upon 
the  estate  of  Howell.  It  could  do  no  more,  at  best,  than  to 
establish  the  debt.  He  not  only  seeks  in  this  suit  to  estab- 
lish it,  but  he  asks,  also,  that,  when  it  shall  have  been  estab- 
lished, this  court  will  aid  him  in  collecting  it,  by  declaring 
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the  encumbrance  put  upon  the  property  by  Howell,  in  favor 
of  his  daughter,  and  the  alleged  debt  which  it  purports  to 
have  been  made  to  secure,  to  be  fraudulent  at  least  as  against 
him.  He  seeks  thus  to  obtain  for  administration,  by  rescuing 
them  from  fraudulent  hands,  assets  of  the  estate  which  cannot 
otherwise  be  reached.  Clearly  a  creditor  of  a  deceased  per- 
son, though  his  claim  be  not  in  judgment,  may  obtain  such 
relief  in  this  court.  Skarf  v.  Soulby  and  Adames  v.  Halleit, 
supra.  Nor  is  the  bill  multifarious.  It  has  only  the  purposes 
above  indicated.  The  administrator  is  a  necessary  party, 
for  the  complainant  not  only  seeks,  by  his  bill,  to  establish 
a  claim  against  the  estate,  but  he  asks  an  injunction  to 
restrain  the  administrator  from  paying  any  money  to  the 
daughter,  by  way  of  dividend,  out  of  the  estate  in  his  hands. 
Ellen  M.  Howell  is,  of  course,  interested  in  the  question  of 
the  establishment  of  the  complainant's  debt,  as  well  as  in 
the  main  object  of  the  suit.  The  purposes  of  the  bill  are 
germane  to  each  other.  Indeed,  it  may  be  said  that  the  bill 
has  but  a  single  purpose,  to  reach  assets  in  the  hands  of  the 
daughter  to  be  applied  to  or  towards  the  satisfaction  of  the 
complainant's  debt. 

The  facts  stated  in  the  bill  on  which  the  complainant 
relies  for  the  relief  which  he  seeks,  are  stated  with  sufficient 
certainty  and  clearness. 

The  demurrer  will  be  overruled,  with  costs. 


Edward  Zeller 

V. 

Louis  Adam  and  others. 


A  deed  for  a  brewery  was  given,  and,  at  the  same  time,  a  separate 

bill  of  sale  covering  the  steam-engine,  beer-kettles,  etc.,  then  in  the 

buildings  and  used  therein,  the  avowed  intention  being  to  enable  the 

purchasers  to  remove  such  fixtures,  if  they  saw  fit.     A  mortgage  for 

28 
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part  of  the  purchase-money,  containing  a  description  of  the  land  only, 
was  executed  at  the  same  time.  Afterwards,  another  mortgage, 
expressly  including  the  fixtures  mentioned  in  the  bill  of  sale,  was 
given,  and  a  judgment  was  recovered  against  the  purchasers,  under 
which  the  fixtures  were  levied  on. — Held,  that,  as  between  the  first 
mortgagee  and  second  mortgagee,  and  judgment  creditor,  the  fixtures 
are  not  included  in  the  first  mortgage. 


Bill  to  foreclose,  on  petition  and  proofs. 
Mr.  A.  Q.  Keasbey,  for  petitioners. 
Mr.  T.  S.  Henri/,  for  complainant. 

The  Chancellor. 

There  is  a  decree  for  foreclosure  and  sale  of  mortgaged 
premises  in  this  suit,  to  pay,  in  the  first  place,  to  the  com- 
plainant, 154,881.94,  the  balance  due  on  a  mortgage  given 
by  the  members  of  the  firm  of  Wackenhuth,  Adam  &  Co., 
to  Frederick  Kolb,  now  deceased,  for  $90,000  and  interest, 
part  of  the  purchase-money  ($130,000)  of  a  brewery  in 
Newark,  with  its  appurtenances,  and  certain  personal  prop- 
erty used  therein,  and  in  connection  with  the  business;  and 
in  the  next  place,  to  the  petitioners,  $51,322.22  due  them  on 
a  subsequent  mortgage  on  the  premises,  and  the  sum  of 
$17,535.56,  due  them  on  a  judgment  against  the  owners  of 
the  property.  The  complainant's  mortgage,  by  its  terms, 
covers  fourteen  tracts  of  land,  with  the  appurtenances. 
The  petitioners'  mortgage  covers  the  same  land,  with  the 
appurtenances,  and  also  expressly  includes  the  steam-engine 
and  boiler,  with  the  shafting  and  belting  connected  there- 
with in  the  brewery,  fixtures,  implements  and  materials  on 
the  premises,  including  copper  kettles,  wash  tubs,  ferment- 
ing tubs,  barrels,  hogsheads,  wagons,  and  all  other  personal 
property  used  in  connection  with  the  brewery.  Under  an 
execution  on  their  judgment  the  petitioners  have  a  levy  on 
all  the  property  described  in  their  mortgage.     Under  the 
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execution,  the  sheriff  has  sold  all  the  property  easily  mov- 
able, and  has  in  his  charge  and  custody  the  engine,  boiler, 
shafting,  belting,  fermenting  tubs,  coolers,  and  other  uten- 
sils and  appurtenances  of  the  brewing  business,  which  cannot 
be  removed  from  the  premises  without  serious  depreciation 
thereof,  and  which  can  be  sold  to  far  better  advantage  on 
and  in  connection  with  the  brewery  than  away  from  it. 
The  petitioners,  apprehending  that  question  and  difficulty 
may  arise  as  to  that  property,  or  some  part  of  it,  if  the  mort- 
gaged premises  shall  be  sold  under  the  fieri  facias  in  this 
suit,  by  the  sheriff,  without  declaration  that  it  is  not  sold 
therewith  as  part  thereof,  ask  that  this  court  will  declare  that 
it  does  not,  nor  does  any  part  of  it  belong  to  or  constitute  part 
of  the  mortgaged  premises  described  in  the  fieri  facias,  and 
that  it  give  directions  to  the  sheriff  accordingly.  All  the 
parties  interested  have,  by  their  counsel,  consented  that  the 
question  whether  that  property  should  be  sold  under  yzm 
facias,  be  decided  on  the  petition  and  the  proceedings 
which  have  been  taken  thereon,  waiving  all  objections  to 
the  method  of  procedure. 

The  proof  which  has  been  taken  by  the  parties  under  the 
petition,  shows  that  the  mortgaged  premises,  including  the 
property  in  dispute,  were,  as  before  stated,  purchased  by  the 
firm  of  Wackenhuth,  Adam  &  Co.,  from  Frederick  Kolb 
(now  deceased),  at  the  price  of  $130,000;  that  of  this  sum 
they  paid  $20,000  in  cash,  at  the  time  of  the  conveyance, 
and  $20,000  more  in  a  mortgage  on  other  real  property,  and 
for  the  balance  ($90,000),  they  gave  him  the  mortgage  now 
held  by  the  complainant;  that  Kolb,  at  the  time  of  the 
purchase,  said  that  he  would  make  the  conveyance  of  the 
property  in  two  parts— a  deed  for  the  land  and  a  bill  of  sale 
for  the  other  property— giving,  as  his  reason  for  making  the 
bill  of  sale,  that  Wackenhuth,  Adam  &  Co.  would  thus  be 
enabled  to  repair  and  remove  the  property  described 
therein,  and  if  they  should  get  another  brewery  they  would 
be  enabled  to  remove  the  property  into  it.  He  accordingly 
gave  to  the  scrivener  dii^ections  to  draw  a  deed  for  the  land 
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alone,  and  a  bill  of  sale  for  the  other  property,  and  at  the 
same  time  gave  to  him  a  memorandum  of  the  articles  which 
were  to  be  conveyed  by  the  bill  of  sale,  and  handed  to  him 
deeds  from  which  to  take  the  description  of  the  land.  He 
instructed  him  to  draw  a  mortgage  of  the  land,  to  be 
described  in  the  deed.  The  scrivener  drew  the  papers 
accordingly,  and  they  were  so  executed  and  delivered.  The 
articles  mentioned  in  the  bill  of  sale  are  therein  called 
goods  and  chattels.     They  were  the  following : 

"One  steam-engine,  boiler,  shafting  and  hangings,  one  malt-mill,  one 
large  beer-kettle,  one  small  beer-kettle,  one  mash-tub,  twenty-eight  fer- 
menting-tubs,  three  hundred  and  sixty  hogsheads,  four  water-receivers, 
and  all  appurtenances  belonging  to  the  brewery." 

The  bill  of  sale,  which  is  under  seal,  expresses  no  consid- 
eration, a  blank  being  left  for  the  sum.  The  scrivener  says 
he  cannot  say  why  the  consideration  was  omitted;  that  it 
must  have  been  overlooked ;  and  he  adds,  that  he  believes 
that  the  amount  was  not  given  to  him  at  the  time,  other- 
wise he  would  have  inserted  it  in  the  instrument.  The 
deed  of  the  land  expresses  the  full  consideration  of  $130,000. 

It  was  within  the  power  of  the  parties  to  the  transaction, 
for  aught  that  appears  in  the  case,  to  deal  with  the  property 
in  question,  which  was  personal  in  its  nature,  so  as  to  pre- 
serve its  character.  The  proof  of  the  intention  so  to  deal 
with  it  is  the  testimony  of  Mr.  Adam  and  Herman  Ise,  the 
scrivener,  which  has  already  been  stated  in  substance,  and 
the  evidence  afforded  by  the  bill  of  sale  itself.  In  Fortman 
v.  Goepper,  14  Ohio  St.  558,  the  plaintiff  sold  his  brewery 
premises  to  Hipp  &  Brandt  for  $25,000.  He  conveyed  the 
real  estate  by  deed  therein,  describing  the  premises  by 
metes  and  bounds.  The  consideration  stated  in  the  deed 
was  $16,000.  By  bill  of  sale  he  transferred,  under  general 
description,  for  the  consideration  of  $9,000,  as  therem 
expressed,  among  other  articles,  the  property  (a  steam- 
engine,  boiler  &c.)  in  controversy  in  that  suit.  On  the 
same  day  Hipp  &  Brandt  executed  and  delivered  to  him  a 


3  Stew.]  FEBRUARY  TERM,  1879.  425 

Zeller  v.  Adam. 

mortgage  on  the  real  estate  for  purchase-money.  Subse- 
quently they  failed  in  business,  and  gave  to  another  person 
a  mortgage  of  the  premises  conveyed  by  the  deed,  and  of 
the  property  transferred  by  the  bill  of  sale.  The  property 
in  dispute  was  in  the  brewery,  and  was  used  in  the  business 
there  when  the  deed  and  bill  of  sale  were  made,  and  the 
question  was  whether  it  was  personal  property  or  part  of 
the  realty.  It  was  held,  that  as  between  Fortman  and  the 
subsequent  mortgagee,  it  was  personal,  and  was  not  included 
in  the  mortgage  of  the  former.  The  court,  too,  in  that 
case,  it  may  be  remarked,  recognized  the  propriety  of  a  lim- 
itation, denying  the  power  of  parties  to  change,  by  their 
agreement,  the  nature  of  property  from  real  to  personal, 
where,  though  personal  in  its  nature,  it  is  attached  to  the 
realty  in  such  a  manner  as  that  it  cannot  be  detached  with- 
out being  destroyed  or  materially  injured,  and  without  the 
destruction  of  or  material  injury  to  the  realty,  but  assumed 
that  the  court  below,  whose  judgment  they  were  reviewing, 
found  that  such  injury  would  not  ensue  in  the  case  in  hand. 

It  appears,  in  the  case  now  under  consideration,  that  the 
parties  intended  to  exclude  from  the  complainant's  mort- 
gage the  steam-engine,  boiler,  &c.,  so  that  the  mortgagors 
might  remove  them  to  another  place,  if  they  should  see  fit 
80  to  do ;  and  it  may  be  added,  that  it  not  only  does  not 
appear  (indeed,  it  is  not  even  alleged)  that  those  articles 
cannot  be  removed  without  being  destroyed  or  materially 
injured,  and  without  material  damage  to  the  realty,  but  it 
does  not  appear  that  they  are  incorporated  with  the  realty 
at  all. 

The  declaration  and  direction  prayed  for  will  be  made. 
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Catherine  Martin,  individually  and  as  administratrix, 

V. 

Edward  Cullen,  executor. 

A  testatoi"  died  in  1873,  leaving  a  widow,  a  daughter,  and  three  sons, 
Thomas,  James  and  Michael.  By  his  will,  he  devised  the  use  of  a  lot 
(No.  183)  to  his  widow,  durante  viduitate,  with  remainder  to  Thomas,  sub- 
ject to  a  legacy  of  $1,000  to  James,  payable  in  five  years  after  the 
widow's  decease.  He  gave  to  James,  besides  the  $1,000,  another  legacy 
of  $4,000,  charged  on  a  lot  (No.  185)  devised  to  Michael,  and  payable 
in  five  or  ten  years,  at  Michael's  option.  He  gave  to  Michael  a  lot  (No. 
185),  subject  to  the  legacy  mentioned,  and,  also,  a  lot  (No.  152),  and 
the  residuum  of  his  estate  to  be  applied  to  certain  religious  purposes. 
James  died  in  1873,  after  the  testator,  his  legacies  never  having  been 
paid.  The  testator's  personal  estate  being  insufficient  to  pay  his  debts, 
including  the  costs  of  a  litigation  to  establish  the  will,  directed  to  be 
paid  out  of  the  estate,  lot  No.  185  was  ordered  to  be  sold  for  that  pui'- 
pose.  The  widow,  in  her  own  right,  and  also  as  administratrix  of 
James,  filed  a  bill  for  relief  against  that  order. — Held,  that  the  debts 
must  be  charged  upon  Thomas's  I'esiduary  interest  in  No.  183,  and  on 
Michael's  interest  in  Nos.  152  and  185,  in  the  relative  proportion  which 
the  value  of  each  lot  bears  to  the  amount  of  debts  due,  and  that,  in 
selling  Michael's  lot.  No.  152  must  be  first  resorted  to,  and  if  Thomas'^ 
remainder  does  not  satisfy  his  proportion  of  the  debts,  the  balance 
must  be  made  out  of  Michael's  property,  and  vice  versa ;  and  that  the 
remainder,  if  any  remain,  arising  from  the  sales  of  the  several  lots,  will 
be  subject  to  the  legacies  charged  on  the  respective  lots. 


Bill  for  relief.     On  final  hearin^^  on  bill  and  answer. 


Note. — Ordinarily,  the  lands  of  a  decedent  cannot  be  sold  by  his  repre- 
sentatives, under  order  of  a  court,  to  satisfy  any  but  his  own  debts  existing 
at  the  time  of  his  decease.  Debts  owing,  but  not  due,  may  be  included, 
Eaton  v.  W/iitaker,  6  Pick.  465  ;  Carey  v.  Dennis,  13  Md.  1 ;  or,  payable 
in  installments,  some  of  which  are  not  due,  Haverhill  Assn.  v.  Cronin,  4 
Allen  141  ;  or,  liability  as  a  stockholder  for  future  calls,  Hamer's  Case,  2 
De  G.  M.  &  G.  366;  but  a  claim  on  a  contingency  that  may  never 
happen  should  be  excluded,  Harding  v.  Smith,  11  Pick.  478  ;  and  mere 
voluntary  bonds  of  the  decedent  intended  to  be  given  to  a  child,  but 
never  delivered,  Carey  v.  Dennis,  13  Md.  1  ;  and  the  expense  of  main- 
taining a  lunatic,  added  to  his  funeral  expenses.  Carter  v.  Beard,  10' 
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Mr.  G.  Collins,  for  complainant. 
Mr.  J.  Garrick,  for  defendant. 

The  Chancellor. 

Thomas  Martin,  deceased,  late  of  Jersey  City,  by  his  will, 
proved  ISToveraber  8th,  1874,  gave  to  his  wife  his  household 
effects  and  his  cow,  and  the  use,  so  long  as  she  remained  his 
widow,  of  his  lot,  with  the  house  thereon,  known  as  No.  183 
Seventh  street,  in  Jersey  City,  with  remainder  in  fee  to  his 
son  Thomas,  subject  to  a  legacy  of  $1,000  to  his  son  James. 
To  James  he  gave  two  legacies,  one  of  $1,000,  just  men- 
tioned, and  another  of  $4,000,  charging  the  former  on  that 
remainder,  and  the  other  on  the  testator's  house  and  lot  No. 
185,  in  Seventh  street,  in  Jersey  City,  which  he  gave,  by  the 
will,  to  his  son  Michael,  subject  to  that  legacy.  He  directed 
Thomas  to  pay  the  legacy  of  $1,000  to  James  in  five  years 
from  the  death  of  his  (the  testator's)   wife,  with  interest 


Sim.  7;  and  the  representative's  expenditures  in  maintaining  the 
decedent's  family  after  his  decease,  Woodruff  v.  Cooh,  2  Edw.  Ch.  259 ; 
Pry''s  Appeal,  8  Watts  253  ;  Drake  v.  Lee,  1  Mon.  247.  See  Johnson  v. 
Hogan,  37  Tex.  77  ;  Ingram  v.  Ingram,  5  Heisk.  541. 

As  to  the  effect  of  a  disput'^d  claim,  see  Rockwell  v.  Geeri/,  4  Han  603  ; 
Richardson  v.  Richardson,  2  Root  270  ;  Newsom  v.  Newsom,  3  Ired.  Eq.  411  ; 
also,  Neibert  v.  Withers,  Sm.  d;  Marsh.  Ch.  598. 

Taxes  on  lands  assessed  before  a  decedent's  death,  but  not  payable 
until  afterwards,  may  be  included,  Brackett  v.  IXllotson,  4  iV.  H.  208  ; 
Bowers  v.  Williamson,  34  Miss.  324;  Henderson  v.  Whitinger,  56  Ind.  131; 
Eno  V.  Roberts,  Kirbg  393  ;  Curry  v.  Fowler,  3  A.  K.  Marsh.  504  ;  Welsh  v. 
Perkins,  8  Ohio  52 ;  Moore  v.  Moore,  22  La.  An.  226  ;  Reed^s  Case,  4 
Phila.  375  ;  Bulfiach  v.  Benner.  64  Me.  404;  Kingman  v.  Glover,  3  Rich.  {S. 
C.)  27;  Haydon  v.  Goode,  4  Hen.  &  Mu»f.  460;  Piatt  v.  St.  Clair,  Wright 
266,  6  Ohio  227  ■  Hapgood  v.  Jennison.  2  Vl.  294.  Under  the  New  York 
statute,  Dugaa's  Case,  1  Tucker  338  ;  Griswold  v.  Griswold,  4  Brad/.  216, 
217 ;  Banks  v.  Taylor,  10  Abb.  Pr.  199  ;  but  that  the  heir  or  devisee  is 
liable,  see  Fair  man'' s  Case,  30  Conn.  205;  Stevens  v.  Evans,  Burr.  1152; 
Williams  v.  Georqe,  3  Curteis  343;  Stone  v.  Wood,  16  III.  177;  Phelps  v. 
Funkhouser,  39  III.  401  ;  Rice  v.  White,  8  Ohio  216  ;  Schmidt  v.  Smith.  57 
Mo.  135  ;  Dallam  v.  Oliver,  3  Gill  445. 

As  to  assessments  for  benefits  or  damages,  see  JVeal  v.  Knox  R.  R.,  61 
Me.  298;  Durando  v.  Durando,  23  iV^.  I^.  331  ;  Boynton  v.  Peterborough  R. 
R.,  4  CwsA.  467  ;    Upper  Appomatox  Co.  v.  Hardings,  11   Gratt.  1  ;   Cashman 
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during  that  period.  He  also  directed  him  to  secure  the  pay- 
ment of  the  $1,000  and  interest  by  his  bond  and  a  mortgage 
on  the  property  on  which  it  was  so  charged.  He  directed 
Michael  to  pay  the  $4,000  in  five  years  from  his  (the  testa- 
tor's) death,  without  interest;  but,  provided  that  if  Michael 
should  be  unable  to  pay  it  within  the  five  years,  he  should 
give  to  James  his  bond,  payable  in  ten  years  from  the  time 
of  the  testator's  death,  with  interest  from  the  expiration  of 
the  five  3'ears,  the  payment  of  the  bond  to  be  secured  by  a 
mortgage  on  No.  185.  He  also  devised  to  Michael,  in  fee, 
a  house  and  lot  known  as  No.  152  Seventh  street,  in  Jersey 
City,  and  gave  the  residue  of  his  estate  to  him,  to  be 
applied  to  certain  religious  purposes. 

The  admission  of  the  will  to  probate  was  resisted  by  the 
testator's  daughters,  and  a  litigation  took  place  accordingly, 
in  the  Hudson  orphans  court.  It  resulted  in  favor  of  the 
validity  of  the  will.  The  court,  however,  ordered  the  costs 
and  counsel  fees  of  both  sides  to  be  paid  out  of  the  estate. 
The  personal  estate  being  insufficient  to  pay  the  debts, 
application  was  made,  by  the  executor,  to  the  orphans  court 


V.  Wood,  6  Hun  520  ;  Goodwin  v.  Milton,  5  Fast.  458;  Moore  v.  Boston,  8 
Cush.  274: ;  Welles  v.  C'owles,  4  Conn.  182  ;  Seabury  v.  Boiven,  3  Bradf.  207 , 
Hoss  V.  Adams,  4  Dutch.  160 ;  Hawkinses  Case,  3  Er>g.  JR.  d:  C.  Cas.  505, 
note ;  Moseley  v.  Boush,  4  Rand.  392. 

The  rule  does  not  include  taxes  assessed  after  the  decedent's  death, 
Wilcox  V.  Smith,  26  Barb.  316  ;  Henry  v.  Horstick,  9  Watts  412  ;  Gormley^s 
Appeal,  29  Pa.  St.  49  ;  Jackson  v.  Sassaman,  29  Pa.  St.  106  ;  Lucy  v.  Lucy, 
55  iV.  H.  9  ;  Barlow  v.  St.  Nicholas  Bank,  63  JV.  Y.  399  ;  Walker  v.  I>iehl, 
79  III.  473.  See  State  v.  White,  61  Mo.  441 ;  People  v.  Olvera,  43  Cal.  492  ; 
Putnam  v.  Russell,  17  Vt.  54;  Watt  v.  White,  46  Tex.  388;  Williams  v. 
Holden,  4  Wend.  223. 

The  costs  of  a  lawsuit  brought  by  the  representative,  are  not  within 
the  rule,  Dean  v.  Dean,  3  Mass.  258;  Sanford  v.  Granger,  12  Barb.  392  ; 
Wood  V.  Byington,  2  Barb.  Ch.  387. 

Nor  the  costs  and  expenses  of  administration,  Drinkwater  v.  Drink- 
water,  4  Mass.  354  ;  Gross  v.  Howard,  52  Me.  192,  196  ;  Farrar  v.  Dean,  24 
Mo.  16;  Cornwall's  Case,  1  I'uck.  2.50;  Fitzgerald  v.  Glancy,  49  ///.  465; 
Walworth  v.  Abel,  52  Pa.  St.  370 ;  Filch  v.  Witbeck,  2  Barb.  Ch.  161.  See 
Brazer  v.  Dean,  15  Mass.  183  ;  Dunning  v.  Driver.  25  Lid.  269  ;  Coblaug/j,'^ 
Appeal,  24  Pa.  St.  143 ;  Bentz's  Case,  36  Cal.  687  ;  and  although  neces- 
sary expenses  may  not  be  embraced  in  a  petition  with  debts  {Den  v. 
Hnmmel,  3  Harr.  73),  yet  until  reversed  for  that  cause,  the  order  is 
valid,  O'Hanlin  v.  Den,Bpen.  33,  50. 
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for  an  order  directing  the  sale  of  land  to  pay  debts,  which 
was  granted :  the  court  ordering  that  the  premises  No.  185 
Seventh  street,  devised  to  Michael,  should  be  sold  for  the 
purpose.  James  died  in  1873,  after  the  death  of  the  testa- 
tor. He  died  intestate,  and  was  never  married.  Neither 
of  the  legacies  to  him  has  been  paid.  Letters  of  adminis- 
tration of  his  estate  were  granted  to  his  mother,  the  tes- 
tator's widow.  The  property  ordered  to  be  sold  is  that  on 
which  his  legacy  of  $4,000  is  charged. 

As  administratrix  of  his-  estate,  and  in  her  own  right  as 
one  of  his  next  of  kin,  his  mother  filed  her  bill  to  stay  the 
sale,  with  a  view  to  obtaining  equitable  relief  in  this  court. 

The  executors  and  Michael  have  answered.  The  other 
defendants  have  not. 

After  the  testator's  death,  Michael,  as  devisee,  took  pos- 
session of.  the  property  ordered  to  be  sold,  and  has  ever 
since  retained  it.  He  is  liable  to  pay  the  legacy  of  $4,000 
charged  thereon.  The  amount  to  be  raised  for  the  payment 
of  debts  is  about  |1,100  and  interest,  and  it  is  to  be 
raised  out  of  the  real  estate,  the  three  lots,  one  of  which, 


Commissions  are  not  included,  Williams  v.  Williams,  8  Ohio  &'f.  300 ; 
Holman  v.  Bennett,  44  Miss.  322  ;  Newsom  v.  JVewsom,  3  Ired.  Eg.  411.  See 
Drake  v.  Lee,  1  Mm.  247. 

The  representative,  in  case  of  a  just  advancement,  may  be  subrogated 
to  the  creditor's  rights,  Liddel  v.  McVickar,  6  Hal.  44;  Williams  v.  Wil- 
liams, 2  Dev.  Eq.  69  ;  Sanders  v.  Sanders,  Id.  262 ;  Ball  v.  Miller,  17  How. 
Pr.  300  ;  and  entitled  to  re-imbursement,  Pea  v.  Waggoner,  5  Hayw.  242  ; 
Ingram  v.  Ingram,  biHeisk.  541  ;  Smith  v.  Hoskins,  7  J.  J.  Marsh.  502; 
CoUinson  v.  Owens,  6  Gill  <&  Johns.  4;  Lindsay  v.  Lindsay,  1  Desauss.  150; 
but  not  if  the  debts  were  barred  by  the  statute  of  limitations  when 
paid  by  him,  Gilchrist  v.  Bea,  9  Paige  66  ;  Mooers  v.  White,  6  Johns.  Ch. 
360 ;  Pry's  Appeal,  8  Waits  253  ;  Hamilton  v.  Newman,  10  Humph.  557  ; 
or  the  assets  have  been  lost  by  his  negligence,  Turner  v.  Ellis,  24  Miss. 
173  ;  Stuart  v.  Kissam,  2  Barb.  493  ;  aliter,  where  he  has  been  blameless, 
Evans  V.  Fisher,  40  Miss.  643  ;  Stigler  v.  Porter,  42  Miss.  449  ;  Ingram  v. 
Ingram,  5  Heisk.  541. 

That  the  judgment  of  the  creditor  is  recovered  after  a  distribution 
of  the  estate  has  been  made,  cannot  afltect  his  claim,  Faran  v.  Pobinson, 
17  Ohio  St.  242;  Jones  v.  Wightman,  2  Hill  {S.  C.)  579;  Bland  v.  Hart- 
soe,  69  N.  C.  204 ;  Hall  v.  Partridge,  10  How.  Pr.  188. 

The  purchase-money  paid  to  an  administrator  cannot  be  recovered 
of  the  heir,  at  whose  instance  the  sale  is  set  aside,  Nowler  v.  Coit,  1  Ohio 
236;  Dorman  v.  Tost,  13  III.  127.— Rep. 
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No.  183,  is  devised  to  the  widow  so  long  as  she  continues  to 
be  the  testator's  widow,  with  remainder  in  fee  to  Thomas, 
subject,  as  to  the  remainder,  to  the  legacy  of  $1,000  to 
James  ;  and  the  other  two,  Nos.  152  and  185,  are  devised  to 
Michael,  in  fee,  the  latter  subject  to  the  legacy  of  $4,000  to 
James.  The  remainder  given  to  Thomas,  and  the  land 
devised  to  Michael,  are  both  liable  to  pay  the  debts,  and  are 
liable,  after  payment  of  the  debts,  to  pay  the  legacies  to 
James,  respectively  charged  thereon.  The  devise  to  the 
widow  was  undoubtedly  in  lieu  of  dower  in  the  real  estate 
of  her  husband.  Her  estate  in  'No.  183,  therefore,  ought 
to  be  protected.  A  proper  proportion  of  the  debts  should 
be  charged  on  Thomas's  interest  in  the  one  property,  and 
Michael's  in  the  others ;  and  each  should,  if  necessary,  be 
sold  to  raise  its  proportion. 

Of  Michael's  property.  No.  152  will  be  first  sold  to  raise 
his  proportion  of  the  debts  (he  being  liable  to  pay  the  legacy 
of  $4,000),  and  if  that  property  should  not  bring  enough  to 
pay  his  proportion,  then  No.  158  should  be  sold.  If  Thomas's 
remainder  does  not  bring  enough  to  pay  his  proportion  of 
the  debts  the  balance  must  be  made  out  of  Michael's  prop- 
erty. Thomas's  remainder  will  also  be  liable  to  raise  any 
part  of  the  debts  besides  his  proportion  which  Michael's 
property  shall  fail  to  pay.  The  residue  of  the  proceeds  of 
the  sale  of  Thomas's  remainder,  after  paying  so  much  of  the 
debts  as  required  hereby,  will  be  subject  to  the  legacy 
charged  thereon,  and  in  like  manner  the  residue  of  the  pro- 
ceeds of  No.  185  (Michael's  property),  if  it  be  sold,  will, 
after  payment  of  so  much  of  the  debts  as  is  hereby  made 
payable  therefrom,  be  subject  to  the  legacy  of  $4,000. 

There  will  be  a  reference  to  a  master,  to  ascertain  and 
report  the  proportions. 
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Edward  Weise  and  wife  and  others 

V. 

David  W.  Welsh  and  wife. 


By  a  will  proved  in  1846,  a  devise  of  certain  limestone  quarries  was 
made  to  testator's  daughter,  for  life,  with  remainder  to  her  four  daugh- 
ters in  fee.  Under  a  lease  from  the  life-tenant,  given  in  January, 
1876,  for  the  term  of  three  years,  the  husband  of  one  of  her  daughters 
went  into  possession  of  and  worked  the  quarries.  The  life-tenant  died 
in  September,  1877.  On  a  bill  for  a  partition  of  the  quarries,  filed  by 
three  of  the  daughters  and  their  husbands  against  the  fourth, — Held, 

(1)  That  the  husband  of  the  fourth  daughter  (who  claimed  posses- 
sion under  the  lease,  notwithstanding  the  life-tenant's  death)  was  a 
proper  party. 

(2)  That,  by  virtue  of  his  interest  as  husband,  he  might  be  enjoined 
from  wasting  the  premises,  as  if  he,  and  not  his  wife,  were  a  tenant  in 
common. 

(3)  That  sufficient  grounds  for  the  appointment  of  a  receiver  existed. 

(4)  That  an  account  against  such  husband  could  not  be  maintained 
in  that  suit. 


Bill  for  partition.     On  general  demurrer. 
Mr.  G.  A.  Allen,  for  demurrants. 

Messrs.  Voorhees  ^  Large,  for  complainants. 

The  Chancellor. 

This  suit  is  brought  by  Edward  Weise,  James  S.  Weise 
and  James  Sliker  and  their  wives,  against  David  W.  Welsh 
and  his  wife,  for  partition  of  certain  land  in   Hunterdon 


Note. — Although  a  dowress  had,  at  common  law,  no  such  interest  in 
lands  as  entitled  her  to  partition,  the  rule  was  otherwise  as  to  a  tenant 
by  the  curtesy  initiate  or  consummate.  Riker  v.  Darke,  4  Elw.  Ch.  668  ; 
Walker  v.  Dilworth,  2  Dall.  257  ;  Darlington'' s  Ca-ie,  13  Pa.  S'l.  430;  Otley  v. 
McAlpine,  2  Gratt.  340.     See  Hartmann  v.  Harlmann,  59  III.  103. 
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county,,  and  other  auxiliary  relief.  The  bill  prays  that  a 
partition  may  be  made;  that  "Welsh,  who  claims  the  prop- 
erty under  a  lease  which  the  complainants  insist  expired  on 
or  about  the  20th  of  September,  1877,  and  is  removing  lime- 
stone therefrom,  may  be  enjoined  from  committing  waste  of 
the  premises ;  that  the  lease  may  be  declared  to  be  void ; 
that  in  view  of  the  fact  that  Welsh  has  excluded  the  com- 
plainants from  possession  and  enjoyment  of  their  interests 
in  the  property,  and  that  it  is  important  to  the  interests  of 
all  parties  concerned  in  the  property,  that  the  limestone 
quarries  be  worked  and  the  stone  disposed  of,  since  the  exist- 
ing market,  which  is  an  advantageous  one,  will  be  lost  if 
the  supply  ceases,  a  receiver  may  be  appointed  to  work  the 
quarries  and  dispose  of  the  stone  in  that  market ;  that  Welsh 
may,  in  this  suit,  account  and  pay  for  his  use  of  the  property 
since  the  expiration  of  his  lease,  and,  if  he  fails  to  do  so, 
that  the  amount  due  from  him  therefor  may  be  deducted 
from  his  wife's  share  of  the  proceeds  of  the  property,  in  case 
of  sale,  for  the  benefit  of  all  the  parties  interested  in  the 
property ;  and  for  general  relief  The  female  complainants 
are,  with  the  female  defendant,  the  owners  of  the  property 
in  fee.  Their  grandfather,  by  his  will,  which  was  proved  in 
1846,  gave  to  their  mother,  who  died  on  or  about  the  20th 
of  September,  1877,  an  estate  for  her  life,  in  the  property, 
with  remainder  in  fee  to  them.  She,  by  lease  dated  on  the 
5th  of  January,  1876,  demised  the  property  to  the  defendant, 
David  W.  Welsh,  for  the  term  of  three  years  from  the  1st 
of  April  then  next,  at  an  annual  rent  of  $800.  After  her 
death,  he  continued  in  possession,  claiming,  as  he  still  does, 
that  his  lease  is  valid ;  and,  under  that  claim  and  his  posses- 
sion of  the  property,  he  has  been,  and  still  was  when  the 


If  the  title  of  lands  was  in  the  wife,  her  husband  could  join  with  her 
as  complainant  for  a  partition  in  equity.  Sears  v.  Hyer,  1  Paige  483^; 
Rosekrans  v.  Whiie,  7  Lans.  486  ;  Ripple  v.  Gilborn,  8  How.  Pr.  456  ;  Spring 
V.  Sandford,  7  Paige  .550;  Eckcrt  v.  Yous^  2  Raiole  136.  See  Brownson  v. 
Giford,  8  How.  Pr.  389  ;  3farston  v.  Ward,  35  Tex.  797. 
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suit  was  begun,  removing  large  quantities  of  the  limestone, 
which  he  has  sold  for  his  own  benefit,  refusing  to  account  to 
the  female  complainants  who  are  the  owners  in  fee  of  three- 
fourths  of  the  property  (his  wife  owning  the  remaining 
fourth),  for  the  proceeds  of  such  sales  or  any  part  thereof, 
and  he  is  entirely  insolvent.  After  the  death  of  the  life- 
tenant,  and  in  October,  1877,  the  complainants  empowered 
a  person  to  take  possession  of  the  property  in  their  behalf, 
and,  as  their  agent,  to  work  the  quarries  for  the  female 
complainants.  Welsh  gave  possession  to  him,  but  in  a  few 
days  thereafter  prevented  him  and  his  workmen,  by  arrests 
in  suits  for  trespass,  and  by  threats  and  intimidation,  from 
working  the  quarries,  and  thereupon  began  again  to  work 
them  himself,  on  his  own  account,  for  his  own  benefit,  and 
continued  to  do  so  up  to  the  commencement  of  this  suit. 

Welsh  demurs  to  the  bill  on  the  ground  of  want  of  equity ; 
and  that  he  has  no  right,  title  or  interest  in  the  property  nor 
any  possession  of  it  which  would  prevent  or  interfere  with  a 
partition ;  and  that  the  bill  seeks  to  set  aside  his  lease,  and, 
by  means  of  a  receiver,  to  eject  him  from  possession,  and 
prays  an  account  from  and  an  injunction  against  him; 
and  that  the  bill  is  multifarious,  because  it  joins  distinct  and 
separate  matters  together  which  ought  not  to  be  united  in 
the  same  bill.  - 

That  Welsh  is  a  proper  party  to  the  bill,  under  the  cir- 
cumstances, cannot  be  doubted.  The  court  cannot  shut  its 
eyes  to  the  fact  that  the  relation  of  husband  and  wife,  with 
its  practical  community  of  interest,  exists  between  him  and 


But  if  not  made  a  party,  she  would  not  be  bound.  Zimmerman  v.  Happ, 
20  Wend.  100.     See  Lee  v.  Lindell,  22  Mo.  202. 

In  a  suit  for  partition  of  lands  against  a  married  woman,  her  husband 
must  be  joined,  or  his  rights  are  not  affected.  Pillsbury  v.  Dugan.  9 
Ohio  117.  See  Falls  v.  Hawthorn,  30  Lid.  444;  Disbrow  v.  Folger,  5  Abb. 
Pr.  53,  54. 

As  to  the  proper  mode  of  allotment  of  a  wife's  share  of  realty  after 
a  partition,  as  between  her  and  her  husband,  and  its  effect,  see  Hallen- 
beck  V.  Bradt,  2  Paige  316 ;  Cost  v.  Ltose,  17  Lit.  276 ;  Campbell  v.  Wallace, 
12  N.  H.  362;  Furguson  v.  Tmedj/,  56  Barb.  168;  Milleti  v.  Millett,  12  Jur. 
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his  co-defendant.  He  stands  in  a  different  position,  by 
reason  of  such  relation,  from  that  which  would  be  occupied 
by  a  mere  stranger.  He  claims,  indeed,  under  a  lease  from 
the  life-tenant;  but  it  is  void,  it  expired  with  the  lessor. 
Under  pretence  of  its  validity,  he  was,  when  the  bill  was  filed, 
not  only  committing  waste  of  the  premises,  but  refused  to 
account,  and  was  insolvent.  His  claim  of  lease,  although 
the  lease  was  void,  beclouded  the  title  and  would  not  fail  to 
affect  the  price  which  the  property  would  bring,  if  a  sale 
should  be  ordered.  A  tenant  in  common  may,  in  a  suit  for 
partition,  be  enjoined  from  committing  waste.  Coffin  v. 
Loper,  10  C.  E.  Gr.  483.  If  the  waste  be  committed  by  the 
husband  of  the  tenant,  there  is  surely  enough  in  the  prac- 
tical community,  if  not  actual  identity  of  interest,  between 
his  wife  and  him,  growing  out  of  their  marriage  relation,  to 
warrant  the  complainants  in  joining  him  in  the  bill  with  his 
wife,  instead  of  instituting  a  separate  suit  against  him,  and 
so  treating  him  as  an  entire  stranger.  And  so,  too,  in 
regard  to  the  lease.  The  husband  of  one  of  the  tenants  in 
common  beclouds  the  title  with  a  lease,  under  which,  though 
it  is  void,  he  asserts  a  right  to  possession  of  the  property 
until  the  end  of  the  term  (with  the  right  to  commit  waste), 
to  the  exclusion  of  all  the  other  tenants  in  common.  To 
drive  the  complainants  to  a  separate  action  to  remove  this 
cloud  would  be  to  encourage  multiplicity  of  suits.  The  like 
considerations  apply  to  the  objections  urged  against  the 
prayer  for  a  receiver.  A  receiver  may  be  appointed  in  a 
suit  for  partition  where  the  circumstances  of  the  case  require 


G49  ;  Noble  v.  Cromwell,  26  Barb.  475  ;  LippincotVs  Case,  3  Hal.  88  ;  Thomp- 
son V.  Peebles,  6  Dana  387,  394 ;  1  Bish.  on  Mar.  Worn.  |f  607,  608 ;  Stool- 
foos  V.  Jenkins,  8  Sera.  c&  B.  167  ;  Lancaster  Bank  v.  Stauffer,  10  Pa.  St. 
398. 

As  to  the  effect  of  the  mai'riage  of  a  party,  pending  the  partition,  see 
Jackson  v.  Edwards,  7  Paige  386  ;  De  Louis  v.  Sage,  13  Iowa  146  ;  Finch  v. 
Jackson,  30  Ind.  387. 

Mere  acquiescence  by  a  husband  cannot  bind  his  ^ife  or  her  heirs  in 
a  parol  partition  of  her  lands.  Bradstreet  v.  Pratt,  17  Wend.  44  :  Heavener 
V.  Godfreij,  3  TT^.  Va.  426.— Rep. 
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it,  where  it  is  necessary,  in  order  to  protect  the  complain- 
ants' right  to  the  enjoyment  of  the  property.  Low  v. 
Holmes,  2  C.  E.  Gr.  148 ;  High  on  Beceivers,  §  607.  Here 
the  owners  of  three-fourths  of  the  property  are  absolutely 
excluded  from  any  participation  in  the  use  or  enjoyment  of 
it;  not,  indeed,  by  the  other  tenant  in  common,  but  by  her 
husband ;  and  he  insists  that  he  has  a  right  to  demand  that 
he  shall  be  dealt  with  in  the  premises  as  if  he  were  a  mere 
stranger.  If  the  act  complained  of  were  the  act  of  his  wife, 
there  could  be  no  doubt  as  to  the  power  of  the  court  to  grant 
the  relief  in  this  suit.  The  unity  of  husband  and  wife  will 
be  recognized  under  such  circumstances  as  this  case  pre- 
sents, so  far  as  the  preventive  remedy  is  concerned. 

As  to  the  account  sought  against  Welsh,  the  bill  cannot 
be  maintained,  but  it  is  good  against  him  in  every  other 
respect. 

The  demurrer  is  too  extensive.  It  will  be  overruled,  with 
costs. 


Anthony  De  Greiff 

V. 

Sarah  B.  Wilson  and  another. 

1.  A  person  who  was  a  member  of  a  partnership  when  a  mortgage 
was  given  to  the  firm  (but  in  the  name  of  one  partner  only),  and  also 
when  advances  were  afterwards  made  thereon  by  the  firm,  and  when 
the  bill  was  filed,  ought  to  be  a  party  to  a  suit  for  its  foreclosure. 

2.  A  judgment  recovered  against  a  principal  alone  .is,  as  a  general 
rule,  as  against  the  surety,  evidence  of  the  fact  of  its  recovery  only, 
and  not  of  any  fact  which  it  was  necessary  to  find  in  order  to  recover 
such  judgment. 


Bill  to  foreclose.     On   final   hearing  on   pleadings   and 
proofs. 
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De  Greiff  v.  Wilson. 
Mr.  J.  A.  Cobb,  for  complainants. 

Mr.  W.  J.  Magie,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  on  land  in  the 
city  of  Elizabeth,  dated  November  22d,  1875,  and  given  by 
the  defendants  to  the  complainant  to  secure  the  payment  of 
120,000,  in  one  year  from  its  date,  with  interest  at  seven 
per  cent,  per  annum,  payable  half-yearly.  It  was  given,  as 
security,  to  the  firm  of  A.  De  Greiff  &  Co.  (composed  of 
the  complainant  and  Charles  J.  Triacca),  against  loss  upon 
advances  to  be  made,  after  the  date  of  the  mortgage,  by 
that  firm  to  the  firm  of  Bolton,  Hitchcock  &  Wilson,  under 
an  agreement  between  those  firms.  The  latter  firm  was 
composed  of  Clifton  Bolton,  William  Hitchcock  and  Dun- 
lop  Wilson. 

The  bill  is  an  ordinary  bill  to  foreclose.  The  answer  and 
proofs  disclose  the  true  character  of  the  mortgage.  The 
firm  of  Bolton,  Hitchcock  &  Wilson  has  been  dissolved. 
Charles  J.  Triacca,  wlio  is  one  of  the  members  of  the  firm 
of  A.  De  Greiff  &  Co.,  and  was  such  when  the  mortgage 
was  taken  and  the  advances  made  thereunder,  ought  to 
have  been  made  a  party  to  this  suit.  Jones  on  Mortgages  § 
1379.  And  it  would  have  been  better  pleading  if  the  bill 
had  set  forth  the  true  character  of  the  mortgage,  and  of  the 
claim  made  under  it. 

But,  apart  from  these  considerations,  the  proof  of  indebt- 
edness is  not  sufficient  to  warrant  a  decree  in  favor  of  the 
complainant.  That  the  bond  and  mortgage  were  made,  is 
not  disputed;  but  that  anything  is  due  upon  them,  is  denied. 
The  complainant  relies,  for  proof  of  the  indebtedness,  upon, 
a  judgment  recovered  by  A.  De  Grieff  &  Co.  against  Bol- 
ton, Hitchcock  &  Wilson,  in  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  on  the  27th  of  Novem- 
ber, 1876,  for  $19,519.25,  and  an  admission,  in  writing,  of 
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the  amount  due,  made  by  Bolton,  on  the  26th  of  October, 
1877,  after  the  firm  of  Bolton,  Hitchcock  &  Wilson  was  dis- 
solved, after  this  suit  was  brought,  and,  indeed,  after  he  had 
been  sworn  and  examined  as  a  witness  for  the  complainant 
therein.  The  judgment  is  not  evidence  of  the  indebted- 
ness against  the  defendants.  Although  there  is  a  conflict 
of  authority  on  the  subject,  it  seems  to  be  the  better  opinion 
that,  except  in  cases  where,  upon  the  fair  construction  of 
the  contract,  the  surety  may  have  undertaken  to  be  respon- 
sible for  the  result  of  a  suit,  or  where  he  is  made  privy  to 
the  suit  by  notice,  and  the  opportunity  is  given  to  him  to 
defend  it,  a  judgment  against  the  principal  alone  is,  as  a 
general  rule,  evidence  of  the  fact  of  its  recovery  only,  and 
not  of  »any  fact  which  it  was  necessary  to  find  in  order  to 
recovei"  such  judgment.     Brandt  on  Suretyship  §  524. 

In  this  case  there  was  no  appearance  by  or  in  behalf  of 
Hitchcock,  and  the  appearance  in  behalf  of  the  other  mem- 
bers of  the  firm,  Bolton  and  Wilson,  was  by  attorneys,  selected 
by  the  complainant  himself,  and  whom,  at  the  request  of  the 
complainant,  they  authorized  to  appear  for  them  in  the  suit, 
merely  in  order  that  a  receiver  might  be  obtained  therein. 
They  appear  to  have  had  no  intention  that  the  attorneys 
should  represent  them  further  in  the  cause.  Dunlop  Wilson 
testifies  as  follows  on  that  subject :  "  Mr.  De  Greifi"  had 
made  application  to  have  a  receiver  appointed ;  he  came  to 
me  and  asked  me  if  I  had  retained  a  lawyer  to  appear  for 
me  in  that  case ;  I  told  him  that  I  had  not  yet  done  so ;  he 
then  said  that  he  wished  to  spare  me  all  the  expense  possi- 
ble ;  that  he  had  no  quarrel  with  me,  and  did  not  wish  to 
have  any ;  that  he  entertained  feelings  of  friendship  for  me ; 
he  said  that  this  receiver  business  was  merely  a  matter  of 
form,  his  object  being  to  get  rid  of  Mr.  Hitchcock,  with 
whom  he  had  had  a  quarrel,  and  said  that  if  I  had  no  objec- 
tions he  would  have  a  young  friend  of  Mr.  Ascher's  (Mr. 
Ascher  was  his  attorney)  appear  for  Bolton  and  me  in  the 
suit,  and  allow  the  receiver  to  be  appointed ;  I  went  to  the 
29 
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office  of  Rubensteiii  &  Ascher  with  Messrs.  De  Greiff"  and 
Bolton  that  same  day,  or  immediately  after  this  conversa- 
tion ;  there,  it  was  suggested  that  Mr.  De  Greiff  should  be 
appointed  receiver ;  he  stated  that  the  idea  was  a  good  one, 
as  it  would  save  much  expense ;  we  then  went  into  the  office 
of  Jacobs  &  Koch,  and,  at  De  Greift''s  request,  gave  that  firm 
written  authority  to  appear  for  us  in  that  suit ;  at  that  time 
I  supposed  it  was  an  authority  to  appear  for  us  in  that  suit 
for  the  receiver ;  I  am  now  aware  that  they  proceeded  and 
took  judgment  against  our  firm  ;  I  had  no  notice  of  it  what- 
ever until  some  weeks  after  it  was  obtained;  I  found  it  out 
accidentally;  I  am  taking  steps  to  open  the  judgment;  I 
have  made  an  application  to  have  it  opened ;  I  have,  as  I 
believe,  a  defence  to  the  action."  Jacobs  &  Koch  were  the 
attorneys  who  appeared  for  Bolton  and  Wilson  in  the  judg- 
ment. 

It  appears,  from  Bolton's  testimony,  that  he  knew  nothing 
of  the  taking  of  the  judgment.  It  appears,  also,  that  there 
Avas,  in  fact,  pending,  at  the  time  when  Wilson  testified,  an 
application  to  open  the  judgment,  and  that  both  Bolton  and 
he  made  the  affidavits  on  which  it  was  founded.  The  result 
of  the  application  does  not  appear. 

A  judgment  so  obtained  could  not  be  held  to  be  binding 
upon  the  sureties  here. 

The  complainant  insists  that  the  indebtedness,  and  the 
amount  of  it,  are  established  by  the  admission  of  Bolton, 
before  referred  to,  made  on  the  26th  of  October,  1877.  It 
is  in  the  form  of  a  letter  to  A.  De  Greiff  &  Co.,  and  is  as 
follows :  "  I  have  your  accounts  current  between  yourselves 
and  the  former  firm  of  Bohon,  Hitchcock  &  Co.,  showing 
balance  due  you  of  |19, 619.25,  over  date  of  November  27th, 
1876,  and  find  them  correct,  to  the  best  of  my  knowledge." 
It  is  very  obvious,  from  the  testimony  of  Bolton  on  the  sub- 
ject, that  this  admission  is  of  no  value  whatever.  He  says : 
"  There  are  no  books  or  accounts  which  would  disclose  the 
indebtedness  of  the  firm  (Bolton,  Hitchcock  &  Wilson)  to 
De  Greiff  &  Co.,  except  the  books  of  De  Greiff  &  Co.     I 
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was  reading  from  the  accounts  current  when  I  stated  the 
amounts  that  appeared  to  be  due  De  Greiff  &  Co.  I  have 
not  compared  the  account  current  with  the  account  in  the 
book;  I  have  no  memorandum  with  which  I  have  com- 
pared it;  when  I  say  there  appear  to  be  due  those  amounts, 
I  mean  nothing  more  than  that  it  is  so  stated  in  the  accounts 
furnished  by  them;  I  have  no  knov/ledge,  except  a  general 
knowledge."  Again, -he  says:  "There  is  one  disputed 
account  which  has  never  appeared  to  our  credit ;  perhaps  it 
has  never  been  settled ;  I  cannot  say ;  it  is  the  account  of 
Montesny  &  Chemer,  a  firm  in  Lyons,  France."  It  appears, 
by  his  testimony,  that  this  item  amounts  to  between  $800 
and  $900.  Again,  he  says,  that  the  account  current  in  this 
case  is  a  resume  of  the  books  of  De  Greiff  &  Co.,  and  Bolton, 
Hitchcock  &  Wilson ;  that  he  never  asked  to  be  permitted 
to  examine  the  books  of  De  Greiff  &  Co.,  and  that  he  would 
consider  it  an  insult  to  do  so.  He  further  says  that  it  was 
the  custom  of  his  firm  to  reply,  in  writing,  as  to  the  correct- 
ness of  the  accounts  current,  but  he  himself  generally  had 
nothing  to  do  with  it.  It  is  a  very  significant  fact  that  this 
witness,  who  thus  certified  to  the  correctness  of  the  amount 
of  the  judgment,  in  a  short  time  afterwards  joined  Dunlop 
Wilson  in  the  application  to  open  the  judgment  to  let  in  a 
defence. 

It  appears  that,  in  July,  1876,  some, money  was  paid  by 
De  Greiff  &  Co.,  on  account  of  Bolton,  Hitchcock  &  Wilson, 
on  the  order  of  the  defendant,  Mrs.  Wilson,  but  whether 
anything  is  due  in  respect  of  it,  does  not  appear. 

It  would  be  in  accordance  with  the  practice  to  dismiss 
this  bill,  with  costs,  without  prejudice  to  the  right  to  bring 
a  new  suit;  but  the  same  end  will  be  better  attained  by 
directing  that  the  cause  stand  over  for  further  proofs,  on  pay- 
ment by  the  complainant  of  the  defendants'  costs  of  the  pro- 
ceedings subsequent  to  the  answer,  with  leave  to  the 
complainant  to  amend  by  making  Mr.  Triacca  a  co-com- 
plainant ;  and  it  will  be  so  ordered. 
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George  S.  Coe  and  others 

V. 

The  New  Jersey  Midland  Railway  Company  and  others. 

A  board  of  public  works  of  a  city  is  not  justified  in  refusing  to  sup- 
ply water  for  the  use  of  the  engines,  etc.  of  a  railroad  being  operated 
by  a  receiver  under  the  direction  of  the  court,  on  the  ground  that  cer- 
tain water  rents,  which  were  due  when  the  railroad  was  declared  insolv 
ent,  are  unpaid. 


Petition  of  receivers  for  injunction  to  compel  the  Board 
of  Puhlic  Works  of  Jersey  City,  to  furnish  water  at  the 
engine-house  of  the  New  Jersey  Midland  Railway  company 
there,  for  use  in  the  locomotive  engines,  &c.,  of  the  com- 
pany. 

On  petition  and  answer,  and  order  to  show  cause  why 
the  injunction  should  not  be  granted. 

Mr.  W.  P.  Douglass,  for  the  petitioners. 

Mr.  L.  Abbett,  {or  the  city. 

The  Chancellor. 

The  question  presented  by  the  petition  and  answer  is, 
whether  the  mayor  and  aldermen  of  Jersey  City  can  law- 
fully be  required  to  furnish,  for  due  compensation,  water 
from  the  public  supply  for  use  in  the  locomotive  engines  of 
the  railroad  company. 

On  behalf  of  the  city,  it  is  insisted  that  it  is  at  liberty  to 
impose,  as  condition  of  furnishing  the  water,  the  terms  that 
certain  water  rents  which  were  due  from  the  company  to 
the  city  when  the  former  was  declared  by  this  court  to  be 
insolvent,  shall  first  be  paid.  For  all  the  water  furnished  to 
the  receivers  full  payment  has  been  made.  The  city  does 
not  allege  that  any  objection  whatever  to  furnishing  the 
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water  exists,  except  the  non-payment  of  the  water  rents 
before  mentioned,  due,  as  alleged,  from  the  company  when 
it  was  declared  insolvent.  The  only  question,  therefore,  is, 
whether  the  refusal,  based  on  that  ground  alone,  is  reason- 
able. 

In  Dayton  v.  Quigley,  2  Stew.  77,  it  was  held,  that  the 
action  of  the  officers  of  a  municipality,  charged  with  the 
control  and  management  of  the  public  water  supply  of  the 
city,  in  refusing  to  supply  water  to  a  dwelling-house  there, 
except  on  condition  of  payment  of  a  claim  of  the  city  upon 
the  tenant  thereof  for  water  furnished  to  him  at  another 
place,  not  the  property  of  the  landlord,  was  unreasonable. 
The  rule  laid  down  in  that  case  is  applicable,  in  full  force,  to 
this.  -The  receivers  are  operating  the  road  under  the  direc- 
tion of  this  court,  as  well  for  the  benefit  of  the  public  as  for 
the  advantage  of  the  property  itself.  The  use  of  the  water 
is  necessary  to  the  discharge  of  the  duty  imposed  upon 
them.  The  city  treats  the  subject  as  if  the  receivers  were 
merely  the  representatives  of  the  company,  or  of  those  who 
hold  encumbrances  on  the  property,  but  that  view  is  inade- 
quate. 

It  is  this  court  with  which  the  city  is  in  controversy,  and, 
under  the  circumstances,  it  is  unreasonable  for  it  to  refuse 
to  furnish  the  water,  except  on  the  conditions  which  it  seeks 
to  impose.  The  court  will  take  notice,  on  due  application, 
of  any  claim  of  lien  for  water  rents  due  to  the  city  from  the 
company,  and  vv'ill  allow  the  city  the  benefit  of  any  lien 
which  it  may  have,  by  law,  for  the  collection  thereof,  con- 
trolling its  action  in  the  premises,  however,  as  equity  may 
demand,  but  securing  to  it  its  full  rights  as  far  as  practicable. 

The  order^to  show  cause  will  be  made  absolute,  and  the 
injunction  will  be  granted. 
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The  Farmers  National  Bank  of  New  Jersey,  at 
Mount  Holly, 

V. 

James  Lloyd  and  others. 

A  prior  judgment  creditor  was  made  a  party  to  a  foreclosure  bill,, 
but,  his  judgment  having  been  paid  by  a  surety  for  the  debt  on  which 
the  judgment  was  recovered,  he  entered  no  appearance,  and  there  was 
no  proof  before  the  master  as  to  the  amount  due  on  the  judgment, 
nor  any  direction  in  the  final  decree  as  to  its  payment. — Held,  that,  as 
to  the  surety,  the  priority  and  lien  of  the  judgment  were  unaffected 
by  the  proceedings,  and  a  petition  by  him  to  be  made  a  party,  in  order 
to  protect  his  rights,  was  dismissed. 


Bill  to  foreclose.  On  motion  of  encumbrancer  to  be 
admitted  as  a  party  defendant.     On  petition. 

Mr.  C.  Ewan  Merritt,  for  the  motion. 

Mr.  J.  L.  N.  Stratton,  contra. 

The  Chancellor. 

William  S.  Coleman  applies  to  be  made  a  defendant  in 
this  suit  (which  is  for  foreclosure  and  sale  of  mortgaged 
premises),  with  a  view  to  protecting  his  interest  under  a 
judgment  recovered  by  Daniel  Zelley  against  him  and  Eli- 
jah T.  Smith,  who  was  the  owner  of  the  property  at  the 
time  when  the  judgment  was  recovered,  but  subsequently 
sold  and  conveyed  it  to  the  complainants'  mortgagor  wha 
afterwards  gave  their  mortgage.  The  judgment,  therefore, 
is  prior  to  that  mortgage.  The  bill  does  not  allege  that  it 
has  been  paid  or  satisfied,  nor  does  it  attack  it  or  call  it  in 
question  in  any  way  or  deny  or  question  its  priority  over  the 
complainants'  mortgage. 

By  the  petition  it  is  alleged  that  the  petitioner  was  merely 
surety  for  Smith  in  the  debt  for  which  the  judgment  was 
recovered,  and  that  he,  in  order  to  remove  the  encumbrance 
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of  it  from  his  property,  paid  the  amount  of  it  to  Zelley,  the 
plaintiff  therein,  hut  that  it  was  not  satisfied  aforesaid;  and 
he  claims  to  be  entitled  to  subrogation  to  the  rights  which 
Zelley  then  had  under  the  judgment,  and  to  be  entitled  to 
have  recourse  to  the  lien  of  the  judgment  on  the  mortgaged 
premises  for  re-imbursements.  Zelley  was  made  a  defend- 
ant in  the  suit,  but  did  not  appear.  As  before  stated,  he 
had  received  the  amount  of  the  judgment  from  the  peti- 
tioner, and  he  had,  therefore,  no  interest  in  the  litigation. 

The  complainants,  in  filing  their  bill,  chose  to  make  all 
prior  as  well  as  all  subsequent  encumbrancers  parties. 

Zelley  not  having  appeared  or  given  any  attention  to  the 
suit,  there  was  no  proof  of  his  judgment  in  the  cause.  The 
final  decree  directs  that  the  mortgaged  premises  be  sold  to 
pay,  in  the  first  place,  the  amount  of  a  mortgage,  given  by 
Smith,  on  the  premises,  and  which  is  prior  to  the  encum- 
brance of  the  complainants'  mortgage,  and  to  the  judgment 
recovered  by  Zelley;  and,  in  the  next  place,  to  pay  the 
complainants'  mortgage,  and  then  to  pay  other  mortgages 
subsequent  thereto. 

The  petitioner  apprehends  that  his  rights,  under  the  Zel- 
ley judgment,  will  be  affected  by  a  sale  of  the  mortgaged 
premises  under  the  decree  in  this  cause.  If  that  were  true, 
it  would  be  suflScient  reason  for  admitting  him  as  a  party. 
But  it  is  not  true.  Zelley,  as  the  holder  of  the  judgment, 
stands  unaffected  by  the  decree,  notwithstanding  his  default, 
and  so  does  the  lien  of  the  judgment  on  the  mortgaged 
premises,  and  the  rights  or  equities  of  the  petitioner  under 
it.  A  prior  encumbrancer  whose  lien  is  not  assailed  in  the 
bill  of  complaint,  is  not  a  necessary  party  to  a  suit  for  fore- 
closure, and  if  he  be  made  a  party,  and  does  not  choose  to 
come  in  with  his  encumbrance,  his  rights  are  wholly  unaf- 
fected by  the  proceedings.  Hendry  v.  Quinan,  4  Hal  Ch. 
534 ;  Hudnit  v.  Nash,  1  C.  E.  Gr.  550 ;  Wilklns  v.  Kirkbride, 
12  a  K  Gr.  98;  Frost  v.  Koon,  80  N.  Y.  428;  Jones  on 
Mortgages  §  1489. 

The  petition  will  be  dismissed. 
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George  E.  P.  Howard  and  others,  executors,  &c., 

V. 

Mary  Ann  Francis  and  others. 


1.  Where  a  testator  leaves  real  estate,  of  which  his  widow  is  dow- 
able,  a  legacy  given  to  her  in  lieu  of  her  dower,  does  not,  as  between 
legatees,  abate  on  deficiency  of  assets  but  is  entitled  to  preference 
over  other  gifts  merely  voluntary. 

2. — (1)  Interest  on  a  legacy  given  to  a  widow  in  lieu  of  dower  is  to 
be  computed  from  one  year  after  the  testator's  death  ;  (2)  interest  on 
a  legacy  to  a  minor  child,  from  the  date  of  testator's  death  ;  (3)  inter- 
est on  a  legacy  to  an  adult  child,  from  one  year  after  such  death  ;  (4) 
on  a  legacy  to  grandchildren,  from  one  year  after  such  death. 

3.  Executors  vested  with  absolute  power  to  sell  real  estate,  ars 
authorized  to  do  all  that  is  necessary  in  the  way  of  insurance,  super- 
intendence, repairs  and  taxes,  to  preserve  the  property  until  sale. 


Bill  for   construction  of  will  and   directions.      On   bill, 
answers  and  consent  of  counsel. 

Messrs.  G.  E.  P.  Howard  and  W.  H.  Prancis,  in  pro.  pers. 

Mr.  F.  A.  Johnson,  for  Mary  Ann  Francis. 

The  Chancellor. 

Ebenezer  Francis,  late  of  the  city  of  Newark,  deceased, 
by  his  will,  after  directing  payment  of  his  debts  and  funeral 
expenses,  gave  and  devised  to  his  wife,  Mary  Ann,  during 
her  widowhood,  the  house  No.  302  Washington  street,  in 
Newark,  where  he,  at  the  date  of  the  will  (July  27th,  1876), 
resided,  with  remainder  in  fee,  on  her  death  or  remarriage, 
to  his  daughter  Mary  McLean,  and  providing  that,  if  his' 
daughter  Mary  McLean  should  predecease  his  wife  during 
the  widowhood  of  the  latter,  the  property  should  go  to  the 
latter  in  fee.  He  then  gave  all  his  personal  estate,  except 
such  as  belonged  to  his  business  firm,  to  his  wife  as  her 
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absolute  property.  He  then  gave  to  his  executors  $10,000, 
to  be  held  by  them  in  trust  for  his  wife  and  his  daughter 
Mary  McLean,  the  income  thereof  to  be  paid  to  his  wife 
during  her  life,  and  that  of  his  daughter  Mary  McLean,  for 
their  support  and  maintenance;  on  the  death  or  remarriage 
of  his  wife,  in  the  life-time  of  his  daughter  Mary  McLean, 
the  principal  sum  and  any  unexpended  income  remaining  in 
the  hands  of  the  executors,  to  be  paid  over  to  his  daughter 
Mary  McLean,  if  then  of  full  age,  but  if  not,  then  the  exec- 
utors to  continue  to  hold  the  principal  sum  in  trust  for  her 
until  she  should  attain  to  her  majority,  they  to  expend  so 
much  of  the  income  for  her  support  as  might  be  necessary, 
and  on  her  attaining  to  her  majority  to  pay  over  to  her  the 
princij)al  sum,  with  any  of  the  income  thereof  remaining  in 
their  hands;  but  if  she  should  die  during  the  widowhood  of 
his  wife,  then  the  principal  sum  and  any  income  thereof 
remaining  at  her  death  in  the  hands  of  the  executors,  to  be 
paid  over  by  them  to  his  wife.  He  then  gave  to  his  execu- 
tors $10,000,  to  be  held  by  them  in  trust  for  his  daughter 
Emma  and  her  two  children,  the  income  to  be  paid  to  her 
in  half-yearly  payments,  for  the  support  and  maintenance 
of  her  and  her  children  during  her  life,  and  provided  that, 
on  her  death,  the  principal  sum  and  any  unexpended  income 
in  the  hands  of  the  executors  be  paid  in  equal  shares  to  her 
children,  if  then  of  age,  and  both  survive  their  mother,  but 
if  only  one  of  them  survives  the  mother,  the  whole  to  go  to 
that  one ;  and  if  the  children,  or  either  of  them,  should  then 
be  under  age,  the  executors  to  continue  to  hold  the  princi- 
pal sum,  if  both  are  under  age,  or  the  share  of  the  one 
under  age,  if  only  one  be  under  age,  and  receive  the  income, 
expending  so  much  as  necessary  for  support  of  such  minor 
children  or  child,  and  pay  over  the  principal  sum,  with  the 
unexpended  income  in  their  hands,  to  the  children  or  child, 
on  their  or  his  or  her  attaining  to  full  age.  He  further  pro- 
vided, that  if  his  daughter  survive  both  children  the  princi- 
pal sum  and  unexpended  income  in  the  hands  of  the 
executors  go  to  his  daughter  Emma,  and  if  her  husband 
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survive  her  and  her  children  the  principal  and  unexpended 
income  to  go  to  him.  He  then  gave  to  his  executors  $5,000 
on  a  similar  trust,  for  his  son  Ebenezer  and  his  (the  son's) 
wife  and  child.  And  he  gave  the  residue  of  his  estate  in 
augmentation  of  the  several  sums  so  given  in  trust  for  his 
wife  and  his  daughter  Mary  Ann,  his  daughter  Emma  and 
her  children  and  husband,  and  his  son  Ebenezer  and  his 
wife  and  child.  He  then  declared  that  neither  the  house  in 
Washington  street,  nor  the  personal  property  given  to  his 
wife,  was  in  any  case  to  be  subject  to  or  charged  with  the 
payment  or  discharge  of  the  legacies  before  given,  or  his 
debts;  and  that  the  provision  in  his  will  for  his  wife  was 
in  lieu  of  her  dower  in  his  estate.  He  then  gave  his  execu- 
tors power  to  sell  and  convey  his  real  estate,  and  authorized 
and  empowered  them  to  use  their  own  discretion  in  the  set- 
tling up  and  adjusting  of  his  interest  in  and  in  connection 
with  his  partnership  business,  both  as  to  time  and  manner, 
having  in  view  the  welfare  of  the  estate,  and  the  good  of 
those  who,  under  the  provisions  of  his  will,  he  desired 
should  receive  the  benefit  of  the  results  of  his  long-con- 
tinued business  life. 

The  testator  died  July  27th,  1876.  He. left  but  little  per- 
sonal estate,  except  that  which  belonged  to  his  copartnership, 
and  no  real  estate,  except  the  house  in  Washington  street, 
devised  to  his  wife,  and  his  interest  in  his  factory  premises, 
which  is  a  large  and  valuable  property  in  Newark.  Out 
of  the  personal  estate  received  from  the  copartnership  the 
executors  have  paid  his  funeral  expenses,  certain  expenses 
of  the  administration,  and  his  debts  and  taxes  upon  his  real 
estate;  and  they  have  also  made  payments  therefrom  for  the 
support  and  maintenance  of  the  widow  and  her  minor  child, 
the  testator's  daughter,  Mary  McLean.  They  have  in  hand, 
including  money  invested  (some  $8,000),  about  $11,783.34. 
They  will  realize  no  more  from  the  estate  until  they  sell  the 
factory  premises,  for  which,  owing  to  the  depressed  condition 
of  the  real  estate  market,  it  is  impossible  now  to  find  a  pur- 
chaser at  an  adequate  price,  or  to  sell  it  without  very  great 
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sacrifice.  In  the  amount  received  by  them  from  the  part- 
nership business  there  was  included  some  interest  money. 
They  have  received  some  rent  from  the  factory  property 
(there  are  some  small  dwelling-houses  on  it  besides  the  fac- 
tory buildings),  and  will  probably  continue  to  receive  rents 
from  it.  There  is  a  mortgage  of  $5,000  upon  those  prem- 
ises, the  interest  of  which  must  be  provided  for,  as  well  as 
insurance  upon  the  buildings  and  taxes,  and  the  costs  of 
superintending  and  taking  care  of  the  property,  a  large  part 
of  which  is  not  occupied. 

The  executors  ask  instructions  as  to  their  duty  in  the  fol- 
lowing respects :  Whether,  under  the  circumstances,  they 
should  first  invest  the  legacy  of  |10,000,  given  to  the  widow, 
and  whether  the  investments  already  made  should  be  held 
on  account  thereof,  or  whether  those  investments  are  to  be 
held  on  account  of  the  legacies  to  the  widow  and  the  testa- 
tor's daughter  Emma  and  his  son,  respectively;  if  the 
legacy  of  $10,000  to  the  widow  is  entitled  to  priority,  from 
what  time  it  draws  interest,  and  whether  the  executors 
should  pay  the  expenses  of  the  factory  premises  before 
mentioned,  out  of  the  rents  of  that  property. 

The  mere  fact  that  the  legacy  of  $10,000  in  trust  for  the 
widow  and  her  daughter  is  in  the  will  given  prior,  so  far  as 
respects  the  order  in  which  the  gifts  are  stated,  to  the  other 
legacies  given  in  trust,  would  not,  of  itself,  avail  to  give  pri- 
ority in  payment  to  it,  or  to  exempt  it  from  abatement  if 
there  should  be  deficiency  of  assets  to  pay  all  the  legacies 
in  full.  Titus's  Adm'r  v.  Titus,  11  C.  E.  Gr.  111.  But  the 
legacies  given  to  the  widow  are  given  in  lieu  of  dower,  and 
such  legacies  do  not,  where  the  testator,  as  in  this  case, 
leaves  real  estate  of  which  the  legatee  is  dowable,  abate  on 
deficiency  of  assets.  2  Redf.  on  Wills  551 ;  1  Roper  on  Leg. 
431.  Such  legacies  are  held  to  be  given  for  a  valuable  con- 
sideration, the  relinquishment  of  a  valuable  right  or  interest, 
and  not  merely  of  bounty,  and,  therefore,  they  are  regarded 
in  the  light  of  purchase-money,  for  such  right  or  interest  is 
held  to  be,  and  for  that  reason  entitled  to  preference  over 
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gifts  merely  voluntary.  And,  as  the  testator  is  the  best 
judge  of  the  price  at  which  he  is  desirous  of  purchasing 
any  such  right  or  interest,  the  right  of  preference  is  not 
aftected  by  the  consideration  that  the  bequest  happens  to 
exceed  the  value  of  it.     1  Roper  on  Leg.  433. 

There  is  a  class  of  cases  in  which  it  is  held  that  a  legacy 
^iven  to  a  widow,  in  lieu  of  her  dower,  is,  if  no  other  means 
are  provided  for  her  support,  entitled  to  interest  from  the 
testator's  death,  because  it  is  given  in  lieu  of  that  from 
which  she  might  have  derived  immediate  profit,  and  is  in 
the  nature  of  provision  for  the  payment  of  a  debt.  William- 
son V.  Williamson,  6  Paige  298 ;  Hej^burn  v.  Hepburn,  2  Bradf. 
74;  Parkinson  v.  Parkinson,  Id.  79;  Pollard  v.  Pollard,  1 
Allen  490 ;  2  Wms.  on  Ex'rs  1425  ??.;  My  v.  3IcQne,4:  Desauss. 
422,  423.  In  this  court,  however,  in  Church  at  Acquackanonk 
V.  Ex'rs  of  Ackerman,  Sax.  40,  43,  the  consideration  that  a 
legacy  was  given  in  lieu  of  dower,  appears  to  have  been 
regarded  as  of  no  consequence  in  determining  the  time  from 
which  it  should  bear  interest,  and  it  was  held  that  the  legacy 
in  that  case,  which  was  given  in  lieu  of  dower,  bore  interest 
onl}'  according  to  the  common  rule,  notwithstanding  the 
fact  that  the  legatee  was,  at  the  testator's  death,  dowable  of 
lands  of  which  he  died  seized.  The  testator's  minor  child, 
who  has  no  other  means  of  support,  is  entitled  to  interest  on 
her  legacy  from  the  death  of  the  testator.  2  Roper  on  Leg. 
1257 ;  Cox  v.  Corkendale,  2  Beas.  138.  But  the  fact  that  the 
legacy  is  given  for  support,  will  not,  of  itself,  entitle  the 
legatee,  though  a  child  of  the  testator,  to  interest  from  the 
death  of  the  testator,  if  the  legatee  be  an  adult.  Nor  are 
grandchildren  entitled.  2  Roper  on  Leg.  1271,  1272;  2 
Wms.  on  Ex'rs  1424,  1425 ;  Sullivan  v.  Winthrop,  1  Siimn.  1, 
15 ;  Hennion's  Ex'r  v.  Jacobus,  12  C.  E.  Gr.  28.  Nor  is  a 
wife,  in  the  absence  of  express  provision,  entitled  to  the 
benefit  of  the  exception,  except  where  the  leg'acy  is  in  lieu 
of  dower,  and  it  is  held  that  that  fact  entitles  her  to  it. 
Therefore,  while  the  testator's  minor  daughter  is  entitled  to 
her  share  of  the  interest  on  the  $10,000  legacy  from  his 
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death,  his  daughter  Emma,  and  his  son,  who  are  adults,  are 
not,  but  are  entitled  to  interest  only  after  one  year  from  his 
death:  and  so,  too,  as  to  their  children.  The  minor  daugh- 
ter is  entitled  to  $300  for  her  share  of  the  interest  for  the 
year  immediately  succeeding  the  testator's  death.  After 
that  her  mother  is  entitled  to  the  whole  interest  for  the  sup- 
port of  both. 

The  legacies  to  Emma  and  Ebenezer  will,  in  case  of  defi- 
ciency of  assets,  abate  proportiouably.  Titus's  adm'r  v.  Titus, 
11  a  E.  Gr.  111. 

The  executors  are  bound  to  take  care  of  the  factory 
property  until  it  shall  be  sold,  and  it  is  their  duty  to  do 
whatever  is  necessary  in  the  premises  to  preserve  the  prop- 
erty;.and  they  may  pay  the  expenses  of  superintendence, 
necessary  repairs,  insurance  and  taxes,  out  of  the  rents. 

It  results  from  the  foregoing  opinion  that  the  executors 
are  bound  to  hold  $10,000  of  the  investments  for  the  legacy 
given  for  the  benefit  of  the  widow  and  her  child,  the  interest 
of  which  is  payable  to  her  for  the  maintenance  and  support 
of  both  ;  that  they  will  be  allowed  $300  for  the  payment  to 
the  widow  of  that  sum  for  support  of  her  daughter  for  the 
year  immediately  succeeding  the  testator's  death  ;  from  the 
expiration  of  that  period  the  widow  is  entitled  to  the  whole 
of  the  interest ;  that  the  rest  of  the  funds  invested  will  be 
held  for  the  benefit  of  Emma  and  Ebenezer  proportiouably, 
and  the  executors  will,  out  of  the  rents  of  the  factory,  pay 
the  necessary  expenses  of  insurance,  superintendence, 
repairs  and  taxes. 


William  Stockman 

V. 

Hamilton  Wallis  and  others. 

That  an  owner  of  pai't   of  the   premises  covered   by  a  mortgage, 
receives  the  rents  therefrom  and  refuses  to  apply  them  on  account  of 
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the  interest  due  on  such  mortgage,  the  taxes  thereon  being  also  unpaid, 
and  there  being  no  personal  security,  and  the  premises  being  insuflB- 
cient,  justifies  the  appointment  of  a  receiver  pending  foreclosure. 


Bill  to  foreclose.     Motion  for  receiver. 
Mr.  Samuel  Morrow,  Jr.,  for  the  motion. 
Mr.  Fhxvel  McGee,  contra. 

The  Chancellor. 

The  application  for  a  receiver  in  this  case  is  resisted  on 
the  ground  that  the  reasons  presented  are  insufficient. 
There  is  no  personal  security,  the  mortgaged  premises  are 
insufficient  and  the  taxes  and  the  interest  on  the  mortgages 
are  unpaid.  One  of  the  defendants  is  the  owner  of  part  of 
the  property.  He  has  let  it  and  is  taking  the  rents  to  his 
own  use.  The  fact  that  he  thus  misapplies  the  rents,  as  far 
as  the  interest  is  concerned,  is  enough  (to  say  nothing  of  the 
taxes)  to  justify  the  court  in  appointing  a  receiver.  Corte- 
lyou  V.  Hathaway,  3  Stock.  39 ;  Chetwood  v.  Coffin,  3  Stew.  408. 

A  receiver  will  be  appointed. 


George  R.  Chetwood 

V. 

Carrie  C.  Coffin  and  others. 

That  an  owner  of  part  of  the  premises  covered  by  a  mortgage  receives 
the  rents  therefrom,  and  refuses  to  apply  them  on  account  of  the  inter- 
est due  on  such  mortgage,  and  there  being  no  personal  security,  and 
the  premises  being  insufficient,  justifies  the  appointment  of  a  receiver 
pending  foreclosure,  although  the  unpaid  taxes  on  the  premises  may 
be  a  lien  subsequent  to  the  mortgage. 


Bill  for  foreclosure.     Motion  for  receiver. 
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Mr.  John  Chetwood,  for  the  motion. 
Mr.  W.  J.  Magie,  contra. 

The  Chancellor. 

The  facts  stated  in  the  petition  are  admitted.  It  is 
admitted  that  the  complainant  has  no  personal  security  for 
the  payment  of  his  mortgage  debt;  that  the  mortgaged 
premises  are  an  insufficient  security  for  its  payment,  and 
that  the  defendants,  the  owners  of  the  equity  of  redemption, 
have  let  the  property,  and  take  the  rent,  leaving  the  taxes 
unpaid,  and  also  the  interest  upon  the  mortgage.  There  is, 
at  least,  a  year's  interest  due  on  the  mortgage,  and  the  taxes 
for  the  last  three  years  are  unpaid. 

The  defendants  insist  that,  inasmuch  as  the  lien  of  those 
taxes  is,  under  the  adjudication  in  Morrow  v.  Daws,  1  Stew. 
459,  subsequent  to  the  lien  of  the  mortgage,  there  is  no 
ground  for  the  appointment  of  a  receiver  according  to  the 
decision  in  Cortelyou  v.  Hathaway,  3  Stock.  39.  But,  apart 
from  the  non-payment  of  the  taxes,  there  is,  in  this  case, 
misappropriation  of  the  rents  in  not  applying  them  to  keep- 
ing down  the  interest.  The  defendants  take  the  rents  to 
their  own  use,  and  leave  the  interest  unpaid. 
There  will  be  a  receiver. 


Caleb  S.  Green  and  others,  executors  of  Henry  W. 
Green,  deceased, 

V. 

Susan  Mary  Green  and  others. 

1.  A  testator  disposed  of  the  residuvm  of  his  estate,  and  afterwards 
provided,  by  codicil,  that  any  share  that  he  then  was,  or  thereafter 
might  become  entitled  to,  from  the  estate  of  his  brother,  should  be 
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taken  as  part  of  his  residuary  estate.  By  an  agreement  made  in  the 
testator's  life-time,  between  his  brother's  residuary  legatees,  widow  and 
next  of  kin,  a  certain  share  of  his  brother's  estate  was  set  off  to  the 
testator. — Held,  that  such  share  was  vested,  and  must  be  held  on  the 
same  trusts,  etc.  as  the  residuum. 

2.  The  will  contained  express  directions  that  such  trustees  might 
keep  any  part  of  the  trust  fund  invested  in  the  stocks,  etc.  left  by  him 
^nd  assigned  by  the  executors  to  them,  without  liability  for  loss  by 
depreciation. — Held,  that  this  clause  includes  the  stocks,  etc.  received 
by  the  testator  on  account  of  his  share  of  his  brother's  estate. 

3.  Where  the  interest  on  residuary  personal  estate  is  given  to  a 
legatee  for  life,  without  any  direction  as  to  accumulation,  the  interest 
which  accrues  thereon  within  the  year  next  succeeding  the  testator's 
death,  goes  to  the  legatee  for  life,  although  the  exact  amount  of  the 
residuum  is  not  then  ascertainable,  subject,  of  course,  to  the  prior  rights 
of  creditors  and  legatees ;  nor  is  such  right  affected  by  the  fact  that 
the  residuum  is  given  to  trustees  instead  of  the  interest  being  given 
directly  to  the  legatee. 


Bill  by  executors  for  construction  of  will  and  directions. 

Mr.  Cortlandt  Parker,  for  the  executors. 

Mr.  James  Wilson.,  for  Mrs.  Blackwell. 

Mr.  F.  Kingman.,  for  the  guardian  ad  litem  of  the  infant 
defendant. 

The  Chancellor. 

By  the  ninth  section  of  his  will,  which  is  dated  August 
16th,  1871,  Henry  W.  Green  directed  that  all  the  residue  of 
his  estate  be  divided  into  three  equal  parts  or  shares,  and 
gave  one  of  those  parts  to  his  wife  and  another  to  his  son, 


Note. — In  addition  to  the  authorities  referred  to  by  the  chancellor, 
and  those  in  2  Rop.  on  Leg.  1322,  2  Redf.  on  Wills  570,' 2  Www.  on  ExWs 
1391  et  seq.  notes,  where  very  many  cases  may  be  found,  the  following 
citations  show  in  what  instances  a  tenant  for  life  is  entitled  to  interest 
on  his  share  from  the  time  of  the  testator's  death : 

Minot  V.  Amory,  2  Cush.  Z11 ;  Treadwell  v.  Cordis,  5  Gray  341  ;  Sargent  v. 
Sargent,  103  Mass.  297;  Cooke  v.  Meeker,  42  Barb.  533,  36  N.  Y.  15;  Wil- 
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and  directed  that  the  other,  being  his  daughter's  share,  be 
held  in  trust  for  her ;  and  he  accordingly,  by  the  tenth  sec- 
tion, gave  that  share  to  his  brother,  Caleb  S.  Green,  and  his 
son,  Charles  E.  Green,  and  to  the  survivor  of  them,  his 
executors,  administrators  and  assigns,  in  trust,  as  to  $20,000 
of  it,  to  pay  her  the  interest  for  life,  to  her  separate  use,  and, 
after  her  decease,  to  pay  the  principal,  or  deliver  or  divide 
the  securities  in  which  it  may  be  then  invested,  to  or  among 
the  persons  to  whom  she  may  give  it  or  them  by  her  will, 
or,  in  case  she  leaves  no  will,  then  to  her  next  of  kin,  except 
any  husband  she  may  have ;  and  as  to  the  rest  of  the  share, 
to  hold  it  on  the  same  trust  declared  in  her  marriage  settle- 
ment. By  the  same  section  he  further  provided,  declared 
and  directed  that  it  should  be  lawful  for  the  trustees,  their 
successors  and  assigns,  to  hold  as  part  of  the  trust  funds, 
without  being  liable  for  the  depreciation  of  the  same  in 
value,  any  bonds,  stocks  or  securities  belonging  to  his  estate, 
and  which  might  be,  by  his  executors,  assigned  to  the  trustees 
as  part  of  his  daughter's  distributive  share  of  his  estate.  By 
the  eleventh  section  he  provided  that  the  share  given  to  his 
wife  should,  in  the  event  of  her  death  in  his  life-time,  go  to 
his  son.  By  a  codicil,  made  June  3d,  1875,  he  states  and 
provides  as  follows : 

"Whereas,  since  the  execution  of  my  said  will,  some  share  or  portion 
of  the  estate  of  my  brother,  John  C.  Green,  deceased,  has  or  may 
become  vested  in  me,  now  it  is  my  desire,  and  I  do  order  and  direct, 
that  whatever  share  or  portion  or  sum  or  sums  of  money  I  now  am  or 
may  hereafter  in  anywise  become  entitled  to  from  the  estate  of  my 
said  brother,  shall  be  deemed  and  taken  as  part  of  my  residuary  estate, 
and  be  disposed  of  in  the  manner  and  subject  to  all  the  provisions, 
directions,  limitations  and  appointments  mentioned  and  declared  in 


liams's  Case,  12  N.  Y.  Leg.  Obs.  179 ;  Fish's  Case,  19  Ahb.  Pr.  209  ;  Pierce  v. 
Chamberlain,  41  How.  Pr.  501  ;  Lawrence  v.  Embree,  3  Bradf.  364 ;  Lynch 
V.  Mahoney,  2  Red/.  434;  Eyre  v.  Golding,  5  Binn.  ATI;  Hilyard's  Estate, 
5  Watts  &  Serg.  80 ;  Spangler's  Estate,  9  Watts  <&  Serg.  130 ;  Bird's  Estate, 
2  Pars.  Eq.  168  ;  Sergeant's  Estate,  9  Phila.  346  ;  Beasley  v.  Knox,  5  Jones 
Eq.  1  ;  Mc  Williams  v.  Falcon,  6  Jones  Eq.  235 ;  Harrison  v.  Henderson, 
7  Heisk.  315.— Eep. 

30 
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and  by  the  ninth,  tenth  and  eleventh  sections  of  my  said  will  of  and 
concerning  my  residuary  estate." 

By  an  agreement  made  in  the  life-time  of  the  testator,  and 
after  the  death  of  his  brother,  John  C.  Green,  between  the 
residuary  legatees  of  the  latter  and  his  widow  and  next  of 
kin,  it  was  agreed  that  the  residue  of  the  estate  of  John  C. 
Green,  except  goods  and  chattels  and  real  estate  specifically 
bequeathed  and  devised,  after  deducting  the  costs  and 
expenses  of  settling  the  estate  and  executors'  fees  and  com- 
missions, should  be  divided  into  two  parts,  of  which  one 
should  go  to  the  residuary  legatees  of  John  C.  Green, 
deceased,  and  the  other,  after  deducting  therefrom  the 
pecuniary  legacies,  should  go  to  the  widow  and  next  of  kin, 
one-third  to  the  widow,  one-sixth  to  each  of  the  brothers  of 
John  C.  Green,  and  one-sixth  to  the  children  of  his  deceased 
sister.  This  agreement  was  made  to  prevent  litigation,  and 
settle  all  disputes  and  controversies  relative  to  the  validity 
and  construction  of  the  will  and  the  administration  and  dis- 
position of  the  estate. 

By  their  bill,  in  this  cause,  the  executors  of  Henry  W. 
Green  ask  instruction  as  to  whether  the  stocks  and  securities 
which  were  received  by  them  under  the  last-mentioned  agree- 
ment, as  and  for  the  share  of  their  testator,  of  the  residue  of 
the  estate  of  John  C.  Green,  deceased,  are  bequeathed  by  the 
will  of  their  testator,  and  form  part  of  his  residuary  estate 
therein  mentioned ;  whether,  if  the  same  form  part  of  that 
residuary,  estate,  and  the  share  of  the  testator's  daughter 
therein  is  to  be  held  by  them  as  trustees  for  her,  their  duty 
as  executors  requires  them  to  sell  the  securities  now  held  by 
them,  and  invest  the  proceeds  on  bond  and  mortgage,  state 
stocks  or  bonds  or  government  bonds,  or  whether  they  may 
lawfully  receive  and  hold,  for  the  benefit  of  the  trust,  one- 
third  of  the  very  stocks  and  securities  held  by  them  aS 
executors,  as  well  those  contained  in  their  inventory  of  the 
estate  of  their  testator  as  those  received  by  them  from  the 
estate  of  John  C.  Green,  deceased,  as  the  share  of  their  tes- 
tator, under  the  agreement  before  mentioned. 
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By  the  answer  of  the  testator's  daughter,  Mrs.  Blackwell, 
another  question  is  propounded — whether  she  is  not  entitled 
to  interest  on  her  share  of  the  residuary  estate  of  her  father 
from  the  time  of  his  death. 

It  is  clear,  that  the  money  or  securities  received  by  the 
complainants  for  the  interest  of  their  testator,  under  the 
before-mentioned  agreement,  constitute  part  of  his  residu- 
ary estate.  In  the  first  place,  his  interest  acquired  under 
the  agreement  was  a  vested  one.  The  agreement,  by  its 
terms,  provided  that,  in  case  of  the  death  of  any  or  either 
of  the  persons  entitled  to  a  share  of  the  residuary  estate  of 
John  C.  Green,  thereunder,  the  share  should  be  paid  to  his 
or  her  personal  representatives.  Without  this  provision  the 
right  to  such  share  would,  in  the  event  of  the  death  of  the 
person  entitled  thereto,  have  passed  to  his  or  her  personal 
representatives.  On  the  death  of  Henry  W.  Green  his  share 
under  that  agreement  constituted  part  of  the  estate  disposed 
of  by  his  will.  But  further,  that  share  is  embraced  in  the 
terms  of  the  codicil  of  June  3d,  1875,  before  mentioned. 
The  testator  thereby  declares  it  to  be  his  will  that  whatever 
share  or  portion,  or  sum  or  sums  of  money  he  then  was,  or 
might  thereafter  in  anywise  become  entitled  to  from  the 
estate  of  his  brother,  John  C.  Green,  should  be  deemed  and 
taken  as  part  of  his  residuary  estate,  and  be  disposed  of  in 
the  same  manner  and  be  subject  to  all  the  provisions,  direc- 
tions, limitations  and  appointments  mentioned  and  declared 
in  and  by  the  ninth,  tenth  and  eleventh  sections  of  his  will 
of  and  concerning  his  residuary  estate.  It  is  to  be  remarked 
that  he  does  not  confine  the  provision  to  money  or  property 
received  or  to  be  received  under  the  will  of  his  brother,  but 
expressly  includes  whatever  share  or  portion,  or  sum  or 
sums  of  money  he  then  was,  or  thereafter  might  become  in 
anywise  entitled  to  from  his  brother's  estate.  It  is  equally 
clear  that  the  executors  are  at  liberty,  as  trustees  of  Mrs. 
Blackwell,  to  receive  and  hold  for  her  share  of  the  residuary 
estate  her  proportion  or  share  of  the  very  stocks  and  secu- 
rities in  which  the  residuary  estate  is  invested.     The  testa- 
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tator,  by  the  will,  declares  that  it  shall  be  lawful  for  the  trust- 
ees, their  successors  and  assigns,  to  hold,  as  part  of  the 
trust  funds  of  Mrs.  Blackwell,  without  being  liable  for  the 
depreciation  thereof  in  value,  any  bonds,  stocks,  or  securi- 
ties belonging  to  his  estate  which  may  be,  by  the  executors^ 
assigned  to  them  as  part  of  his  daughter's  distributive 
share.  Moreover,  by  the  bill,  it  appears  that  the  testator's 
widow  and  son  are  willing  to  accept,  for  their  shares  of  the 
residuary  estate,  a  due  proportion  of  the  stocks  and  securi- 
ties in  which  that  estate  is  invested,  and,  on  the  hearing,  the 
daughter,  by  her  counsel,  declared  her  wish  that  her  share- 
should  be  received  in  like  manner. 

The  question  of  interest,  presented  by  the  answer, 
remains  to  be  considered.  By  the  will  part  (to  the  value  of 
$20,000)  of  the  share  of  Mrs.  Blackwell  is  to  be  held  in 
trust  for  her  for  life,  with  remainder  to  her  legatee  or 
legatees,  or,  if  she  shall  die  intestate,  then  to  her  next  of 
kin  other  than  any  husband  she  may  have.  As  to  the  rest,, 
it  is  to  be  held  on  the  trusts  declared  in  the  marriage  settle- 
ment, which  are  similar  to  those  declared  in  the  will.  The 
debts  of  the  testator,  and  the  general  legacies  given  by  the 
will,  are  all  paid.  The  executors  insist  that  Mrs.  Black- 
well's  share  of  the  residuary  estate  shall  bear  interest,  not 
from  the  death  of  the  testator,  but  from  the  expiration  of 
the  period  of  one  year  from  that  time.  The  rule  that  where 
the  residuary  personal  estate  is  given  to  the  legatee  for  life, 
the  interest  which  accrues  thereon  from  the  time  of  the 
death  of  the  testator  shall,  in  the  absence  of  any  direction  to 
accumulate,  go  to  the  life  tenant,  is  established.  It  does 
not  rest  on  the  presumption  that  the  life  interest  was  given 
for  support,  but  on  the  equity  which  seeks  to  give  to  each 
(the  life  tenant  and  the  remainderman)  his  due.  If  the  dis- 
tribution, or  payment,  or  deliver}^  of  the  residuary  estate 
be  postponed  until  the  end  of  a  year  from  the  death  of  the 
testator,  the  share  aligned  to  Mrs.  Blackwell  must  include 
her  share  of  the  interest  earned  by  the  securities  in  which 
the  residuary  estate  has  been  invested.    To  give  the  interest 
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to  the  remainderman,  by  treating  it  as  a  part  of  the  prin- 
■cipal,  would  be  unjust  to  her. 

The  rule  which  gives  the  executor  one  year  for  the  pay- 
ment of  legacies  was  made  to  secure  him  from  embarrass- 
ment in  the  settlement  of  the  estate.  If  he  has  no  reason 
for  withholding  the  residuum  from  the  residuary  legatees,  he 
may,  if  he  sees  fit,  pay  or  deliver  it  over  at  once,  and  then 
the  life  tenant  will  at  once  begin  to  receive  the  benefit  of 
the  interest.  If  the  executor  sees  fit  to  retain  the  estate  in 
his  hands  until  the  end  of  the  year,  that  fact  should  not 
aflfect  the  rights  of  the  life  tenant.  It  should  not  subject 
him  to  the  loss  of  the  interest.  "  It  appears  now  to  be 
settled,"  says  Roper,  "that  the  tenant  for  life  is  entitled, 
from  the  death  of  the  testator,  to  the  income  of  all  such 
parts  of  the  residue  as  consist  of  moneys  in  the  funds,  gov- 
ernment or  real  securities,  or  otherwise  in  a  state  of  invest- 
ment, in  accordance  with  the  directions  of  the  will,  so  far, 
of  course,  as  such  income  is  not  required  for  the  payment 
of  debts  and  legacies.  The  tenant  for  life  is  also  entitled  to 
the  income  of  all  such  investments  as  may  have  been  made 
pursuant  to  the  will  during  the  first  year."  2  Roper  on 
Leg.  1S22;.  Williamson  v.  Williamson,  6  Paige  298.  "The 
result  of  the  English  cases  appears  to  be,"  said  Chancellor 
Walworth,  in  that  case,  and  I  have  not  been  able  to  find 
any  in  this  country  establishing  a  different  principle,  "  that 
in  the  bequest  of  a  life  estate  in  a  residuary  fund,  where  no 
time  is  prescribed  in  the  will  for  the  commencement  of  the 
interest,  or  the  enjoyment  of  the  use  or  income  of  such 
residue,  the  legatee  for  life  is  entitled  to  the  interest  or 
income  of  the  clear  residue,  as  afterwards  ascertained,  to  be 
computed  from  the  time  of  the  death  of  the  testator."  See, 
also,  Lovering  v.  3Iinot,  9  Cush.  151,  156;  Lamb  v.  Lamb, 
11  Pick.  371 ;  and  2  Redf.  on  Wills  570.  It  is  suggested  by 
the  counsel  of  the  executors  that  ail  the  cases  cited  on  the 
hearing,  in  which  the  rule  under  consideration  has  been 
applied,  are  cases  in  which  the  residuum  has  been  ffiven  to  a 
^.egatee  for  life,  with  remainder  over,  and  that  the  rule  does 
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not  apply  to  such  a  case  as  this,  where  the  residuum  is  given 
to  trustees  in  trust  to  pay  interest,  &c.  But  it  does  apply  to 
the  case  where  the  gift  is  to  a  trustee  charged  with  the  duty 
of  investment,  so  far  as  any  securities  are  concerned,  upon 
which  interest  is  received  within  the  year,  whether  the 
securities  be  new  iri vestments  or  old,  whether  they  be 
investments  in  which  the  fund  is  received  from  the  estate 
of  the  testator  or  new  ones  made  by  the  trustee.  The  fact 
that  a  trustee  is  interposed  between  the  legatee  and  the 
legacy  can  make  no  difference  in  the  application  of  the  rule. 
The  rights  of  the  life  tenant,  as  between  him  and  the 
remainderman,  in  respect  to  the  subject  under  considera- 
tion, are  not  changed  or  affected  by  that  fact.  Hewitt  v. 
Morris,  1  Turn.  ^  R.  241 ;  La  Terriere  v.  Bulmer,  2  Sim. 
18 ;  Douglas  v.  Congreve,  1  Keen  410 ;  and  Lovering  v.  Minot, 
9  Cush.  151,  were  cases  in  which  the  residuum  was  given  in 
trust  for  life,  with  remainder  over,  and  where  the  interest 
which  accrued  from  the  death  of  the  testator  was  awarded 
to  the  life  tenant. 

There  will  be  a  decree  in  accordance  with  these  views. 


Andrew  Slack 

V. 

Elizabeth  Emery  and  others. 

A  mortgage  and  lease  given  to  a  wife  as  part  of  a  family  settlement, 
protected  in  equity  by  requiring  payment  out  of  the  deceased  husband's 
personal  estate  of  a  mortgage  in  suit  for  foreclosure,  which,  if  fore- 
closed, would  deprive  her  of  her  security. 


Bill  to  foreclose.      Cross-bill  of  Delilah  Slack.     On  final 
hearing  on  pleadings. 
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Mr.  J.  N.  Voorhees  and  Mr.  G.  A.  Allen,  for  Andrew 
Slack,  administrator. 

Mr.  J.  T.  Bird,  for  Delilah  Slack. 

The  Chancellor. 

Reeder  T.  Slack,  who  died  July  24th,  1874,  by  his  will, 
dated  April  11th,  1860,  after  providing  for  the  payment  of 
his  debts,  gave  to  his  wife,  Delilah,  the  use,  for  life,  of  all 
his  real  and  personal  estate,  with  remainder  to  his  three 
daughters,  Anna  Maria,  Elizabeth  and  Emma  Francis. 
Subsequently,  and  on  the  19th  of  August,  1869,  he,  with  his 
wife,  gave  to  the  Frenchtown  Building  and  Loan  Associa- 
tion a  mortgage  on  a  lot  of  land  in  the  borough  of  French- 
town,  to  secure  the  payment  of  $200,  with  interest  thereon, 
to  be  paid  monthly,  according  to  the  conditions  and  by-laws 
of  the  association.  On  the  same  day,  he  and  his,  wife  gave 
to  the  executors  of  Harmon  Dilts,  deceased,  a  mortgage  on 
the  same  lot,  to  secure  the  payment  of  $720.48  one  day 
after  the  death  of  Mrs.  Slack.  On  the  23d  of  August,  1869, 
he  and  his  wife  gave  to  John  and  William  Chandler, 
children  of  Mrs.  Slack  by  a  former  husband,  a  mortgage  on 
the  same  lot,  to  secure  the  payment  of  $375.68  one  day 
after  the  death  of  Mrs.  Slack.  On  the  4th  of  July,  1872,  he 
and  his  wife  leased  to  his  daughter  Anna  Maria,  the 
westerly  half  of  the  same  lot,  for  the  life  of  Mrs.  Slack, 
reserving  an  annual  rent  of  $60  during  that  period,  payable 
to  her,  and  they  thereupon  convej^ed  that  half  of  the  lot 
to  his  daughter  Emma  Francis,  subject  to  the  lease.  On 
the  same  day  they  conveyed  the  easterly  half  of  the  lot  to 
Emma  Francis,  and  she  and  her  husband  thereupon  gave  to 
Mrs.  Slack  a  mortgage  thereon,  to  secure  the  payment  to 
her  of  $60  a  year  for  her  life.  On  the  same  day  Slack  and 
his  wife  conveyed  to  his  daughter  Elizabeth  a  lot  of  land  in 
Belvidere,  and  she  -then  gave  to  Mrs.  Slack  a  mortgage 
thereon,  to  secure  to  her  the  payment  of  $60  a  year  for  life. 
Mr.  Slack,  by  these  conveyances,  disposed  of  all  his  real  estate. 
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On  bis  death,  letters  of  administration  cum  testamento  annexo 
were  issued  to  Sjlvanus  D.  Slack,  the  husband  of  Emma 
Francis.  The  estate  has  been  settled.  There  is  a  balance 
of  the  personal  estate  in  the  administrator's  hands  of  $819.91. 
The  mortgage  given  to  the  executors  of  Dilts  was  assigned, 
October  3d,  1876,  to  Andrew  Slack,  father  of  Sylvanus  D. 
Slack,  and  the  mortgage  given  to  the  building  and  loan 
association  was  assigned  to  him  on  the  7th  of  November  fol- 
lowing. On  the  11th  of  January,  1877,  he  filed  his  bill  in 
this  court  to  foreclose  the  latter  mortgage.  On  the  9th  of 
April  following,  Mrs.  Slack  filed  her  cross-bill  in  the  suit, 
praying  that  the  debt  which  that  mortgage  was  given  to 
secure  might  be  paid  out  of  the  personal  estate  of  her  hus- 
band remaining  in  the  hands  of  his  administrator,  Andrew 
Slack,  and  Sylvanus  D.  Slack  alone  answered.  A  replication 
was  filed.  The  cause  was  heard  on  the  foregoing  facts, 
which  are  admitted  by  the  answer.  The  defendants,  on  the 
cross-bill,  insist  that,  inasmuch  as  Mrs.  Slack  signed  the 
mortgage  to  the  building  and  loan  association  with  her  hus- 
band, she,  under  the  circumstances,  can  set  up  no  equity 
arising  out  of  the  family  arrangement  against  it;  that  the 
mortgage  having  been  given  before  that  arrangement  was 
made,  she  herself  must  be  held  to  have  accepted  the 
arrangement,  subject  to  the  payment  of  the  mortgage  out 
of  the  mortgaged  premises,  and  that  she  must  have  known 
the  provisions  of  her  husband's  will,  and  that  by  it  the  per- 
sonal estate  went  to  her  husband's  daughters  after  her 
death.  They  further  insist  that  it  is  to  be  presumed  that 
the  family  arrangement  was  not  intended  to  defeat  or  dis- 
turb the  provisions  of  the  will  as  to  the  personal  estate  of 
the  testator ;  that  as  no  claim  was  made  by  the  holder  of  the 
mortgage  to  the  building  and  loan  association  upon  the 
estate  of  Mr.  Slack  in  the  hands  of  the  administrator,  it  is 
now  too  late,  in  view  of  the  fact  that  the  usual  rule  to  bar 
creditors  was  taken,  and  the  time  therein  limited  has 
expired,  to  make  such  claim;  and,  lastly,  that  the  holders 
of  the  Dilts  and  Chandler  mortgages  have  the  same  rio;ht  to 
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payment  of  their  mortgage  debt  out  of  the  personal  estate 
as  the  holder  of  the  mortgage  given  to  the  building  and  loan 
association,  and,  as  there  is  not  enough  personal  estate  left 
to  pay  all  of  them,  this  court  should  not  order  the  payment 
of  any  of  them  out  of  it.  iN'one  of  these  objections  are 
valid.  The  personal  property  is  the  primary  fund  for  the 
payment  of  the  debts  of  the  testator,  in  the  absence  of  any 
provision  to  the  contrary  in  his  will.  Whitehead  v.  Gibbons, 
2  Stock.  230;  Keene  v.  Munn,  1  C.  E.  Gr.  398;  Thomas  v. 
Thomas,  2  C.  E.  Gr.  356. 

In  this  case  there  is  no  provision  in  the  will  to  the  con- 
trary. I  do  not  perceive  any  ground  of  equity  in  the  case 
arising  out  of  the  fact  that  Mrs.  Slack  joined  with  her  hus- 
band in  executing  the  mortgage  to  the  building  and  loan 
association.  The  debt  was  her  hu&band's  debt,  and  is 
secured  by  his  bond.  She  has  the  right,  under  the  circum- 
stances, to  demand  that  it  be  paid  out  of  the  personal  prop- 
erty. It  is  necessary  that  that  be  done  in  order  to  save  her 
mortgage  on  part  of  the  mortgaged  premises,  and  her  rent 
payable  on  the  lease  of  the  other  part.  The  mortgage  and 
lease  were,  it  is  admitted,  part  of  a  family  arrangement. 
The  deeds  to  the  daughters  were  in  consideration  merely  of 
natural  love  and  affection,  and  no  question  is  made  that  by 
the  arrangement  the  testator  intended  to  dispose  of  all  his 
real  estate  for  the  benefit  of  his  chiklren,  securing  to  his 
wife,  by  the  rent  and  mortgage,  the  provision  which  it  was 
agreed  in  the  arrangement  should  be  made  for  her.  Nor 
does  the  fact  that  the  holder  of  the  building  and  loan  asso- 
ciation mortgage  has  not  seen  fit  to  have  recourse  to  that 
fund,  deprive  her  of  her  equity.  This  court  may  compel 
payment  to  him  out  of  the  personal  estate.  Neither  does 
the  fact  tbat  the  holders  of  the  Dilts  and  Chandler  mort- 
gages, respectively,  hold  the  bond  of  the  testator  for  their 
mortgage  debt,  and  that  those  mortgages  were  both  regis- 
tered before  the  mortgages  given  to  the  building  and  loan 
association,  and  are  entitled  to  priority  in  payment  over  it, 
affect  the  claim  of  Mrs.  Slack  to  the  equity.     The  holders 
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of  those  bonds  have  made  no  claim  upon  the  personal  estate, 
but  propose,  it  appears,  to  look  to  the  mortgaged  premises 
for  satisfaction  of  their  mortgage  debts.  The  fact  that  they 
have  not  proved  their  debts  against  the  mortgagor's  personal 
estate  will  not  prejudice  them  in  subjecting  the  mortgaged 
premises  to  the  payment  of  their  debts.  1  Jones  on  Mort.  § 
729.  They  make  no  opposition  to  Mrs.  Slack's  claim  that 
the  mortgage  given  to  the  building  and  loan  association 
shall  be  paid  out  of  the  personal  estate.  Their  mortgages 
are  not  due.  They  are  not  payable  until  after  the  death  of 
Mrs.  Slack.     They  do  not  imperil  her  security. 

Mrs.  Slack  is  entitled  to  the  relief  which  she  seeks  by  her 
bill. 


John  Brasted,  executor, 

V. 

George  M.  Sutton  and  wife  and  others. 

On  an  application  to  equity  to  aid  a  mortgagee,  who  was  prosecuting 
an  ejectment  at  law  to  obtain  possession  of  the  property  under  his 
mortgage,  a  receiver  was  appointed.  It  appeared  that  the  mortgagor 
was  insolvent  and  had  removed  from  the  premises  and  given  possession 
to  another  who  occupied  for  his  own  use  without  paying  rent ;  and  it 
appeared,  also,  that  the  mortgagor  had  committed  waste,  and  threat- 
ened to  commit  more,  and  that  the  premises  were  an  insufficient 
security. 


Bill   to  foreclose.     Petition  for  receiver.     On  order  to 
show  cause  and  affidavits. 

Mr.  C.  J.  Boe,  for  complainant. 

Mr.  Ij.  Cochran,  for  mortgagor. 


3  Stew.]  FEBRUARY  TERM,  1879.  463 

Carpenter  v.  Smith. 

The  Chancellor. 

This  application  is  made  in  aid  of  proceedings  at  law — an 
action  of  ejectment  brought  by  the  complainant  on  his 
mortgage  for  the  recovery  of  possession  of  the  mortgaged 
premises.  The  mortgagor  is  insolvent;  the  property  is  an 
insufficient  security ;  the  mortgagor  has  moved  away  from 
the  premises  and  given  possession  to  a  person  who  is  to 
occupy  them  for  his  own  use  without  payment  of  rent  and 
without  accounting  for  the  use  thereof;  and  the  mortgagor 
has  committed  waste  and  threatened  to  commit  more. 

A  receiver  will  be  appointed. 


Rebecca  Carpenter,  executrix, 
Rebecca  S.  Smith  and  others. 

A  Bale  of  lands  under  foreclosure  to  the  mortgagee  was  set  aside,  and 
the  mortgagor  let  in  to  answer,  where  it  appeared  that  the  mortgagor 
was  a  very  old  and  infirm  woman,  depending  on  her  daughter  to 
attend  to  her  affairs,  and  that  the  daughter  had  used  diligence,  both 
in  employing  counsel  at  the  commencement  of  the  suit,  and  after  it 
was  ascertained  that  her  solicitor  had  neglected  to  defend  the  action, 
which  she  learned  only  after  the  property  had  been  advertised  for  sale, 
the  surprise  being  proved,  and  the  question  of  merits  appearing  to  be 
an  open  one. 


Bill  to  foreclose.  On  petition  to  set  aside  sheriff's  sale 
under  fi.  fa.  for  sale  of  the  mortgaged  premises,  and  for 
leave  to  defend. 

Mr.  J.  K.  B.  Hewitt,  for  the  petitioner. 

Mr.  J.  IT.  Carpenter,  for  complainant. 
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The  Chancellor. 

The  defendant,  Rebecca  S.  Smith,  the  mortgagor,  asks 
that  the  sheriff''s  sale  of  the  mortgaged  premises  under  the 
Jieri  facias,  may  be  set  aside,  and  that  she  may  be  permitted 
to  answer.  Surprise  and  merits  are  the  grounds  of  the 
application.  The  former  is  very  clearly  established.  The 
proof  shows  that,  three  days  before  the  return  of  the  sub- 
poena to  answer,  her  daughter,  who  attended  to  all  her 
business  matters  for  her,  went  to  Trenton  and  consulted 
counsel  in  regard  to  the  defence  of  the  suit  by  her.  He 
gave  to  her  daughter  a  written  memorandum  of  informa- 
tion which  he  wanted,  but  afterwards  told  her  to  do  nothing 
about  the  matter  until  she  heard  from  him.  She  did  not 
hear  from  him,  and  was  surprised  to  learn,  as  she  did  from 
a  neighbor,  that  the  property  was  advertised  for  sale.  She 
then  obtained  other  counsel,  who  procured  an  adjourn- 
ment of  the  sale,  and  undertook  to  apply,  in  her  behalf,  for 
leave  to  defend.  Before  he  had  prepared  the  requisite 
papers,  the  day  to  which  the  sale  had  been  adjourned 
arrived.  He  sent  the  daughter  to  the  place  at  which  the 
sale  was  to  be  made,  to  request  a  further  adjournment.  She 
went  accordingly,  but  her  application  was  unsuccessful,  and 
the  sale  took  place.  Under  the  circumstances,  I  do  not 
think  that  the  mortgagor  should  be  regarded  as  barred  in 
this  application  by  laches.  She  appears  to  be  an  aged 
person,  incapable  of  attending  to  business  for  herself,  and 
her  daughter  seems  to  have  used  all  the  diligence  in  the 
matter  w^hich  could  have  been  reasonably  expected  of  her. 
Though  the  question  of  merits  presents  some  diflaculties,  yet 
there  is  enough  shown  to  induce  the  belief  that  justice  will 
be  best  done  by  giving  the  mortgagor  an  opportunity  of 
defence. 

The  sale  will,  therefore,  be  set  aside  (the  complainant  was 
the  purchaser),  and  the  proceedings  opened,  and  the  mort- 
gagor let  in  to  answef. 
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John  S.  "Wills 

V. 

William  McKinney  and  others. 

1.  In  a  foreclosure  suit,  the  answers  of  some  of  the  defendants 
admitted  that  the  mortgagor  made  "  some  such  bonds  and  mortgages" 
as  two  of  those  of  the  complainant  stated  in  the  bill — his  second  and 
third  mortgage. — Held,  that,  as  to  those  mortgages,  this  was  such  an 
admission  as  to  render  any  proof,  except  the  production  of  the  instru- 
ments at  the  hearing,  unnecessary. 

2.  The  complainant  derived  title  to  the  mortgages  under  a  will  and 
codicil  thereto.  The  answer  of  the  mortgagor  did  not  deny  the  com- 
plainant's title  to  them,  but  did  not  expressly  admit  it.  The  answer 
of  the  other  defendants  admitted  his  title. — Held,  that  the  complainant 
would  be  permitted  to  put  in  the  second  and  third  mortgages  and  the 
probate  of  the  will  and  codicil  as  on  the  hearing. 


Bill  to  foreclose.  On  final  hearing  on  bill,  answers  and 
replications.' 

Mr.  Alfred  Mills,  for  complainant. 

Mr.  C.  D.  Thompson  and  Mr.  Joseph  Coult,  for  answering 
defendants. 

The  Chancellor. 

The  question  between  the  complainant  and  answering 
defendants  is,  as  to  the  effect  of  certain  admissions  in  each 
of  the  answers  (the  answers  are  filed  by  the  defendants, 
McKinney,  Decker,  Byram,  Olstead  and  Hart,  respectively), 
and  the  silence  of  one  of  them  (that  of  McKinney)  as  to 
the  fact  of  the  death  of  the  mortgagee  and  the  making  and 
probate  of  his  will  and  codicil  thereto,  under  which  the 
complainant,  by  the  bill,  claims  title,  as  his  residuary  legatee, 
to  the  mortgages,  which  are  three  in  number.  The  cause 
was  set  down  for  hearing  on  the  bill,  answers  and  replica- 
tions. 
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The  answer  of  McKinney  admits  the  execution  of  all  the 
mortgages.  They  were  all  given  by  him.  The  others 
explicitly  admit  the  first  one.  As  to  the  second  and  third, 
they  admit  that  McKinney  made  "  some  such"  bonds  and 
mortgages,  and,  for  greater  certainty,  ask  leave  to  refer  to 
them  when  produced  and  proved.  This  is  such  an  admis- 
sion in  reference  to  the  mortgages  as  renders  unnecessary 
any  proof  except  the  production  of  the  instruments  at  the 
hearing.  Dan.  Ch.  Pr.  (4th  ed.)  838;  Gres.  Eq.  Ev.  (Am. 
ed.)  11,  note;  Rowland  v.  Sturgis,  2  Hare  520.  If  duly 
acknowledged,  no  extraneous  proof  is  needed.  The  pro- 
duction of  them  at  the  hearing  was  not  required  by  defend- 
ants' counsel. 

All  the  answers,  except  that  of  McKinney,  admit  the 
death  of  the  mortgagee  at  or  about  the  time  mentioned  in 
the  bill ;  that  he  left  "  some  such  last  will  and  testament 
and  codicils  thereto;"  and  admit  that  the  complainant  is 
the  owner  of  the  bonds  and  mortgages,  and,  for  greater 
certainty,  ask  leave  to  refer  to  the  will  and  codicil  when 
produced  and  proved.  It  will  be  seen  that  they  admit  that 
the  complainant  is  the  owner  of  the  bonds  and  mortgages. 
This  admission  is  sufiicient,  and  renders  any  proof  on  the 
subject  of  the  complainant's  title  unnecessary.  Gres.  Eq. 
Ev.  (Am.  ed.)  11,  note. 

McKinney's  answer  contains  no  reference  to  the  will  or 
the  complainant's  title  to  the  mortgages.  It  does  not  deny 
or  question  that  title,  and,  setting  up  usury  against  the  first 
mortgage,  \t  prays  that  it  may  be  decreed  to  be  void  there- 
for ;  and  it  prays,  also,  that  an  account  may  be  taken  of  the 
amount,  if  anything,  due  on  the  second  and  third  mort- 
gages, and  that  McKinney  may  be  allowed  such  deduction 
therefrom,  and  such  credits  thereon,  as  may  be  equitable 
and  just. 

The  complainant  will  be  permitted  to  put  in  the  second 
and  third  mortgages  and  the  probate  of  the  will  and  codicil 
as  on  the  hearing. 
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Isaac  Barnes  and  others 

V. 

John  L.  Taylor  and  others. 

A  decree  directed  the  payment  of  certain  moneys  to  the  complain- 
ants therein,  as  to  some  of  them  to  them  or  to  their  solicitor,  and  as  to 
the  other  to  her.  The  coniplainants'  solicitor  served  on  the  solicitor 
of  the  defendants  a  copy  of  the  decree,  with  a  notice  endorsed  thereon, 
that  he  had  a  lien  on  the  moneys  therein  directed  to  be  paid.  The 
defendants'  solicitor  concluding  that  the  complainants'  solicitor  had, 
in  fact,  no  claim  upon  the  money,  paid  it  over  to  the  complainants. — 
Held,  that  the  defendants  were  liable  for  the  amount  of  the  lien  of  the 
complainants'  solicitor  for  services  and  disbursements ;  and  that  a 
reference  should  be  ordered  to  ascertain  the  amount  of  such  lien,  etc. 


On  order  to  show  cause  why  defendant  John  L.  Taylor 
should  not  be  required  to  pay  the  amount  (not  exceeding 
the  amount  by  the  decree  ordered  to  be  paid  to  the  com- 
plainants) for  which  the  complainants'  solicitor  claims  to 
have  had  a  lien  upon  the  decree  for  his  disbursements  and 
costs.     On  affidavits  and  exhibits. 

Mr.  S.  D.  Dillaye,  in  pro.  pers. 

Mr.  J.  S.  Aitkin,  for  defendant  John  L.  Taylor. 

The  Chancellor. 

By  the  final  decree  in  this  cause,  the  defendant,  Dr.  John 
L.  Taylor,  was  ordered  to  pay  certain  moneys  to  the  com- 
plainants within  a  time  tiierein  limited.  Mr.  Dillaye,  the 
solicitor  of  the  complainants,  served  a  copy  of  the  decree 
on  Mr.  Aitkin,  the  solicitor  of  Dr.  Taylor,  with  a  notice 
endorsed  thereon  and  signed  by  himself  as  solicitor,  that  he 
had  a  lien  upon  the  moneys  therein  directed  to  be  paid. 
Notwithstanding  this  notification,  and  in  disregard  of  it,  the 
entire  amount  of  the  money  was,  without  Mr.  Dillaye's  con- 
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sent,  paid  over  to  the  complainants.  Mr.  Aitkin  testifies 
that  in  conversation  with  Mr.  Dillaye  on  the  subject,  after 
the  copy  of  the  decree  was  served,  he  urged  the  latter  to 
take  action,  such  as  he  might  deem  proper,  by  obtaining  the 
consent  of  his  clients,  or  otherwise,  to  prevent  the  payment 
of  the  money  by  Dr.  Taylor  to  the  complainants,  who  w^ere, 
by  other  counsel,  pressing  for  payment  thereof  to  them,  and 
insisting  that  Mr.  Dillaye  had  no  just  or  lawful  claim 
thereon.  He  further  says  that  Mr.  Dillaye  promised  to  take 
such  action,  and,  in  view  of  the  fact  that  he  was  about  to 
leave  town  for  a  few  days,  but  expected  to  return  on  the 
following  Tuesday  or  Wednesday,  requested  that  the  money 
should  not  be  paid  over  to  the  complainants  until  after  his 
return ;  that  he  acceded  to  the  request  so  far  as  to  agree  not 
to  pay  over  the  mone}^  before  Wednesday.  He  says  that  he 
then  told  Mr.  Dillaye  that  if  he  could  not  get  the  matter 
settled  with  his  clients,  he  had  better  get  an  order  that  the 
money  be  paid  into  court,  as,  from  the  form  of  the  decree, 
and  what  the  complainants  had  said  to  him,  the  money 
could  not  be  paid  to  Mr.  Dillaye.  Mr.  Dillaye  did  not 
return  home  on  Tuesday  or  Wednesday.  On  the  latter  day 
the  complainants  appeared  and  demanded  payment  from 
Mr.  Aitkin.  They  informed  him  that  they  had  endeavored 
to  find  Mr.  Dillaye,  but  were  unsuccessful  and  were  unable 
to  ascertain  when  he  would  return.  He  thereupon  post- 
poned the  payment  until  the  following  Friday.  He  says 
that  on  that  day,  Mr.  Dillaye  not  yet  having  returned  and 
neither  he  nor  his  client  having  heard  anything  from  him, 
he  having  satisfied  himself  that  there  was  nothing  due  to 
Mr.  Dillaye,  as  solicitor  or  counsel,  from  the  complainants, 
paid  over  the  moneys  to  them  on  their  receipt. 

It  appears  to  me  to  be  quite  clear  that  that  payment,  so 
far  as  Mr.  Dillaye's  lien  is  afl:ected  by  it,  cannot  be  allowed. 
Dr.  Taylor  had  notice  that  Mr.  Dillaye  claimed  a  lien,  as 
solicitor,  upon  the  money  which,  by  the  decree,  he  was 
required  to  pay.  The  notice  was  of  itself  sufficient  reason 
for  his  refusal  to  pay  the  money  to  the  complainants,  and  if. 
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when  they  notified  him  not  to  pay  it  to  Mr.  Dillaye,  he  was 
embarrassed  by  the  conflicting  claims,  he  might  readily  have 
obtained  permission  to  pay  the  money  into  conrt,  or  he 
might  have  refused  to  pay  it  to  either  until  the  question 
between  them  in  reference  to  it  was  settled.  He  was  not 
required  to  adjudicate  upon  the  claim  of  Mr.  Dillaye,  nor 
was  it  proper  for  him  to  assume  to  do  so.  It  was  enough 
for  him  to  know  that  Mr.  Dillaye  claimed  a  lien,  to  justify 
him  in  refusing  to  pay  the  money  to  the  complainants. 
When  he  paid  over  the  money  on  the  assumption  or  con- 
viction that  nothing  was  due  to  Mr.  Dillaye  as  solicitor,  he 
incurred  the  risk  of  paying  him  whatever  (not  exceeding  the 
amount  paid  to  the  complainants)  he  might  prove  to  be  due 
to  him-^under  his  lien.  The  court  will  protect  the  lien  of 
the  solicitor  under  such  circumstances.  Welsh  v.  Hole, 
Doug.  238 ;   Martin  v.  Hawks,  15  Johns.  405. 

There  was  nothing  in  the  form  of  the  decree  to  justify  the 
payment  in  disregard  of  the  notice.  The  money  payable 
to  all  the  complainants  except  Mrs.  Paxson  was,  by  the 
terms  of  the  decree,  payable  to  them  or  their  solicitor.  The 
directions  as  to  that  which  was  to  be  paid  to  her,  was  that 
it  be  paid  to  her.  If  there  had  been  no  direction  to  pay  any 
of  the  money  to  the  solicitor,  it  would  not  have  justified  the 
payment  to  the  complainants  in  disregard  of  Mr.  Dillaye's 
rights.  There  will  be  a  reference  to  a  master  to  ascertain 
the  amount  for  which  Mr.  Dillaye,  as  solicitor,  was  entitled 
to  a  lien.  He  claims,  also,  to  have  been,  and  still  to  be 
entitled,  under  a  stipulation  between  him  and  his  clients,  to 
one-seventh  of  the  amount  which  Dr.  Taylor  was  decreed 
to  pay,  and,  in  his  aflidavit,  he  says  that  he  exhibited  the 
stipulation  to  both  Dr.  Taylor  and  Mr.  Aitkin,  and  informed 
them  of  his  rights  and  demand  thereunder.  They  both 
deny,  however,  that  he  informed  them  of  this  claim,  either 
by  showing  the  stipulation  or  otherwise.  The  stipulation  is 
entitled  in  the  cause.  -  It  states  that  the  decree  for  partition 
has  been  made ;  that  the  complainants  have,  in  pursuance 
of  the  contract  with  him,  conveyed  to  Mr.  Dillaye  one-sev- 
31 
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enth  of  the  land  recovered  by  them,  and  they  thereupon 
stipulate  that,  in  making  the  partition,  his  seventh  may  be 
set  off  to  him,  and  that  one-seventh  of  the  rents  and  profits 
received  by  Dr.  Taylor  for  the  six  3'ears  prior  to  the  com- 
mencement of  the  suit,  be  set  apart  to  Mr.  Dillaye;  and  it 
further  provides  that  the  stipulation  may  be  entered  in  the 
cause,  and  that  for  that  purpose  Mr.  Dillaye  may  be  made 
a  party  to  the  suit.  If  the  money  thereby  assigned  to  him 
was  money  due  him  for  his  services  as  solicitor  in  the  cause 
and  his  disbursements  therein,  his  lien  will  cover  it. 


Lewis  D.  Cook  and  others 

V. 

John  Bodine  and  others. 


In  1872,  complainants  conveyed  the  fee  of  certain  lands  to  a  judg- 
ment debtor,  whose  father  advanced  the  consideration.  For  improve- 
ments thereon  afterwards  made  by  the  complainants,  they  received 
first  a  mortgage,  and  then  a  deed  for  the  premises,  to  re-imburse  them. 
— Held,  that  the  lien  of  the  judgment,  which  was  obtained  in  1867,  was 
superior  to  their  equitable  rights  in  the  premises. . 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  R,  V.  Lindabury^  for  complainants. 
Mr.  J.  G.  Bergen^  for  defendants. 

The  Chancellor. 

The  complainants  file  their  bill  to  restrain  the  defendants 
from  executing  agai«st  certain  land  in  the  bill  described,  a 
judgment  recovered  by  Bodine  &  Co.,  in  Somerset  circuit 
court,  against  Theodore  Giles,  on  the  5th  of  June,  1867,  for 
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^350.69.  The  ground  on  which  the  relief  is  asked,  is  as 
follows :  lu  the  winter  of  1871,  the  complainants,  who 
were  lumber  dealers  in  Bound  Brook,  and  in  whose  employ 
Theodore  Giles  then  was,  proposed  to  Richard  F.  Giles,  the 
father  of  the  latter,  that  he  should  buy  a  lot  of  land  there 
from  the  complainant  Lewis  D.  Cook,  and  give  it  to  his 
son,  and  offered,  if  he  would  do  so,  to  advance  the  requisite 
money  to  the  son  to  enable  him  to  build  a  house  on  the 
property,  the  repayment  of  the  advances  to  be  secured  to 
them  by  first  mortgage  of  the  property,  to  be  given  when 
the  house  was  completed.  The  offer  was  accepted,  and 
Richard  F.  Giles  bought  the  lot  accordingly,  and  paid  to 
Lewis  D.  Cook  $500  in  full  for  the  price  of  it,  and  Lewis  D. 
Cook  aonveyed  the  property  to  Theodore  Giles  accordingly, 
by  deed  dated  March  29th,  1872.  The  complainants  bor- 
rowed of  Cornelius  V.  N.  Stryker  $2,100,  to  enable  them  to 
make  the  advances,  and  carried  the  amount  to  the  credit  of 
Theodore  Giles  on  their  books.  They  advanced  to  the  latter 
in  all,  for  the  building  of  the  house  and  grading  the  lot, 
about  $4,500.  Pie  himself  contributed  nothing.  On  the 
2d  of  October,  1872,  the  house  being  then  nearly  com- 
pleted, Theodore  Giles  gave  a  mortgage  on  the  property  to 
tStryker,  to  secure  the  $2,100  lent  by  the  latter  to  the  com- 
plainants, as  before  mentioned,  and  interest,  and  Stryker,  in 
consideration  thereof,  discharged  the  complainants  from 
liability  to  him  for  or  on  account  of  the  loan.  On  the  Ist 
of  January,  1872,  Theodore  Giles  gave  a  mortgage  on  the 
property  to  his  father,  to  secure  the  payment  of  $1,000, 
which  the  latter  lent  him  previously  to  1872  to  put  into  the 
business  of  the  complainants,  who  became  sureties  to  the 
father  for  its  repayment.  On  the  giving  of  that  rnortgage, 
the  father,  in  consideration  thereof,  discharged  the  complain- 
ants from  liability  to  him  on  account  of  that  loan,  and  the 
son  was  credited  with  the  amount  on  the  complainants' 
claim  against  him  for.  advances.  After  giving  the  mortgage 
to  Stryker,  and  applying  the  $1,000  last  mentioned,  there 
was  due  to  the  complainants,  on  account  of  the  advances,  on 
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the  13th  of  April,  1875,  $1,500,  for  which  Theodore  Giles 
and  his  wife  gave  to  them  a  mortgage  on  the  property. 
Suhseqiiently,  on  the  7th  of  March,  1877,  he  and  his  wife 
conveyed  the  property  to  them,  and  they,  since  then,  have 
paid  interest  to  both  Stryker  and  Richard  F.  Giles  on  their 
respective  mortgages. 

It  is  not  denied  that  the  judgment  is  a  valid  one,  or  that 
there  is  due  thereon  the  amount  claimed  by  the  plaintiffs 
therein.  Nor  is  any  estoppel  claimed  as  against  the  plain- 
tiffs in  the  judgment.  The  claim  to  the  relief  sought  is 
placed  on  the  ground  of  equitable  preference  in  favor  of  the 
complainants  over  Bodine  &  Co.'s  legal  right,  in  view  of  the 
fact  that  the  former  agreed  to  provide,  and  did  furnish 
accordingly,  the  money  for  building  the  house,  on  an  agree- 
ment that  its  payment  was  to  be  secured  by  a  mortgage 
which  was  to  be  the  first  encumbrance  on  the  property. 
The  fact  that  the  complainants  were,  when  they  made  their 
advances,  ignorant  of  the  existence  of  the  judgment,  is  not, 
in  itself,  a  ground  of  equitable  relief.  Haggerty  v.  Mc Carina, 
10  C.  K  Gr.  48 ;  Dillett  v.  Kemble,  Id.  6Q.  An  examination 
of  the  records  would  have  apprised  them  of  it. 

When  Lewis  D.  Cook  conveyed  the  lot  to  Theodore  F. 
Giles,  receiving  full  payment  of  the  consideration  money, 
the  judgment  thereupon  became,  by  operation  of  law,  a  lien 
thereon.  The  vendor  was  paid  in  full,  and  the  title  to  the 
property  was  absolute  in  the  vendee.  The  wife  of  the  latter 
would  have  been  entitled  to  dower  in  it,  and  her  interest 
surely  was  not  liable  to  be  affected  by  the  collateral  agree- 
ment made  by  the  complainants  with  her  husband's  father, 
that  if  he  would  pay  the  purchase-money  for  his  son,  as  a 
gift  to  the  latter,  they  would  aid  the  son  in  building  a  house 
on  the  propert3\  No  more  was  the  legal  lien  of  the  judg- 
ment affected  by  that  agreement.  It  is  not  difficult  to  per- 
ceive that  to  allow  equitable  preference  to  such  claims  as 
that  of  the  complainants  in  this  case,  over  legal  encum- 
brances, would  be  to  subject  the  latter  to  liabilities  which 
would    not    only    be   unjust,   but   which   would   often   be 
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destructive  of  them.    It  would  enable  the  judgment  debtor,  by- 
means   of  equitable   liens   for   improvements   put    on   the 
property,  to  postpone,  and  so,  perhaps,  render  worthless  the 
legal  lien,  which  is  by  law  entitled  to  priority. 
The  bill  will  be  dismissed,  with  costs. 


Samuel  C.  Thornton,  trustee, 

V. 

Isaac  Roberts. 

A  testatrix  gave  to  A.  the  interest  on  $2,000  from  the  time  of  her 
death,  provided  A.  survived  B.,  and,  in  that  event,  after  A.'s  decease, 
the  $2,000  to  be  equally  divided  among  A.'s  children.  But  if  A.  did 
not  survive  B.,  then,  at  A.'s  death,  the  $2,000,  together  with  the 
accrued  interest,  was  "  to  go  to  and  be  equally  divided  between  all  my 
nieces  and  my  nephew  W.  and  tiie  children  of  my  deceased  nephew  S." 
A.  died  before  B.,  and  between  the  time  of  testatrix's  death  and  A.'s 
death  certain  of  her  nephews  and  nieces  died,  including  W. — Held, 

(1)  That  the  interests  of  all  of  the  nieces  and  of  W.,  although  con- 
tingent on  the  death  of  A.  before  B.,  vested  at  the  decease  of  the  tes- 
tatrix, and,  consequently,  the  shares  of  those  deceased  before  A,  were 
transmissible  to  their  several  next  of  kin. 

(2)  That  the  children  of  S.  took  per  capita  with  testatrix's  nieces  and 
W.'s  representative,  no  contrary  intention  appearing  in  the  will. 


Bill  for  construction  of  will  and  directions  to  trustee.    On 
final  hearing  on  pleadings. 

Mr.  F.  Voorhees,  for  complainant. 

Messrs.  P.  L.  Voorhees,  M.  JR.  Sooy,  D.  J.  Pancoast  and 
W.  A.  Barrows,  for  defendant. 

The  Chancellor. 

Hope   Haines,  late  of   the   county  of  Burlington,    died 
February  22d,  1844,  leaving  her  last  will  and  testament, 
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dated  November  17th,  1841.     The  eighth  item  of  the  will 
is  as  follows : 

"  I  will  and  bequeath  to  my  well-beloved  nephew  Aquilla  S.  Ridge- 
way,  after  the  death  of  his  present  wife  Anna  Ridgeway,  if  he  should 
outlive  her,  then  immediately  after  her  death,  in  his  life-time,  I 
bequeath,  to  be  paid  over  to  him  by  my  executors,  that  is,  if  he  should 
outlive  this  present  wife,  the  interest  of  two  thousand  a  year  for  every 
and  each  year  from  my  death  until  his  present  wife  Anna  Ridgeway'& 
death,  that  is,  if  he  should  outlive  her,  and  the  interest  of  said  two 
thousand  every  year  and  yearly  to  my  said  nephew  from  his  present 
wife's  death  during  his  life  and  as  long  as  he  lives;  and  at  his  death, 
if  he  should  leave  more  than  one  child,  or  the  descendant  of  more 
than  one  child,  to  arrive  at  lawful  age,  T  bequeath,  and  it  is  my  will^ 
that  the  said  two  thousand  dollars  shall  be  equally  divided  and  paid 
to  his  said  children ;  but  if  he  should  leave  more  than  one  child,  and 
any  of  them  should  be  deceased,  leaving  child  or  children,  they  shall 
stand  in  their  deceased  parent's  place,  and  take  their  share  equal 
between  them,  if  more  than  one.  But  if  my  said  nephew,  Aquilla  S. 
Ridgeway,  should  die  in  the  life-time  of  his  present  wife  Anna  Ridge- 
way, and  she  should  outlive  him,  then  at  his  death,  in  her  life-time,  I 
bequeath,  and  it  is  my  will,  that  the  said  princij^al  sum  of  two  thou- 
sand dollars,  with  its  interest  from  my  death  until  my  said  nephew's 
death  in  the  life-time  of  his  present  wife,  then  to  go  to  and  be  equally 
divided  between  all  my  nieces  and  my  nephew  Wallace  Lippincott 
and  the  children  of  my  deceased  nephew,  Stacy  Lippincott,  that  is,  in 
case  my  said  nephew,  Aquilla  S.  Ridgeway,  should  die  before  his  pres- 
ent wife,  Anna  Ridgeway  ;  but  if  my  said  nephew  should  outlive  this 
present  wife  that  he  now  has,  and  she  die  before  him,  my  said  nephew, 
it  is  my  will  that  then,  at  her  death  in  his  life-time,  and  I  bequeath 
the  two  thousand  dollars  aforesaid,  with  its  interest  from  my  death 
until  her  death,  unto  him  for  my  said  nephew  to  receive  all  the 
interest  due  thereon  at  her  death  from  my  death  in  his  own  hands 
paid,  and  the  interest  of  the  two  thousand  from  her  death,  yearly, 
during  his  life ;  and  if,  in  case  that  at  his  death  after  the  death  of  his 
wife,  he  should  leave  but  the  one  child,  or  the  descendants  of  but  the 
one  child,  to  arrive  at  lawful  age,  he  having  a  great  suflBciency  there- 
for, I  bequeath  the  said  principal  of  two  thousand  dollars  (he  to 
receive  the  interest  thereof  yearly  during  life  after  the  death  of  his' 
present  wife,  Anna  Ridgeway),  after  his  death,  equally  between  all  my 
nieces  and  my  nephew  Wallace  Lippincott  and  the  children  of  my 
deceased  nephew,  Stacy  Lippincott ;  but  if  my  said  nephew,  Aquilla  S- 
Ridgeway,  should  die  after  his  present  wife,  that  is,  if  she  should  die 
before  him,  and  at  his  death   he  being  the  longest  liver,  and  should 
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then  die  leaving  more  than  the  one  child,  or  the  descendants  of  more 
than  the  one  child,  then  they  shall  be  entitled  to  and  take  the  above 
moneys  described,  mentioned  and  set  forth  in  this  my  said  will,  that 
is,  if  he  should  live  longer  than  this  wife  and  leave  more  children  than 
one ;  but  if  he  should  leave  but  one  child,  or  die  in  the  life-time  of 
this  present  wife,  she  live  the  longest,  in  that  case  I  bequeath  it,  his 
share,  equally  between  my  nephew  and  nieces." 

At  her  death  her  nieces  and  nephews  were  Hope  Deacon, 
Sarah  Stokes,  Sarah  Ann  Pancoast,  Mary  Haines,  Aquilla 
S.  Ridgewaj  (legatee  mentioned  in  the  eighth  item  of  the 
will)  and  Wallace  Lippincott,  and  the  children  of  Stacy 
Lippincott  were  Nathaniel  Lippincott,  Sarah  Ann  Roberts 
and  Hope  Moore.  Aquilla  S.  Ridgeway  did  not  survive  his 
wife  Anna,  mentioned  in  the  will.  He  died  June  20th, 
1877.  Between  the  time  of  the  death  of  the  testatrix  and 
his  death,  Mary  Haines,  Wallace  Lippincott  and  Hope 
Moore  died.  The  fund  of  $2,000,  mentioned  in  the  eighth 
item  of  the  will,  is,  with  its  accumulation  of  interest,  held 
by  a  trustee,  the  complainant,  who  is  desirous  of  paying  it 
over  to  those  who  are  entitled  to  it,  but  being  in  doubt 
as  to  whether  the  bequest  over  to  the  nieces  and  nephews 
of  the  testatrix  and  the  children  of  Stacy  Lippincott  vested 
at  the  death  of  the  testatrix  or  at  the  death  of  Aquilla  S. 
Ridgeway,  and  whether  the  children  of  Stacy  Lippincott 
take  per  stirpes  or  per  capita  with  the  nieces  and  nephews  of 
the  testatrix,  he  files  his  bill  for  construction  of  the  will 
and  for  direction  in  the  premises. 

The  bequest  to  Aquilla  S.  Ridgeway,  of  the  interest  for 
life  upon  the  fund  of  $2,000,  was  conditional,  the  contin- 
gency being  his  survival  of  his  wife  mentioned  in  the  will. 
The  bequest  of  the  fund,  with  its  accumulation  of  interest, 
to  the  testatrix's  nieces,  and  her  nephew  Wallace  Lippin- 
cott, and  the  children  of  Stacy  Lippincott,  was  contingent 
on  the  death  of  Aquilla  S.  Ridgeway  before  the  death  of  his 
wife.  There  is  no  reason  why  those  bequests  should  not, 
for  the  purposes  of  transmission,  be  held  to  have  vested,  in 
a  certain  sense,  at  the  time  of  the  death  of  the  testatrix. 
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The  latter  bequest  was  substituted.  It  was  a  contingent 
executory  bequest,  and  the  rule  with  regard  to  the  vesting 
of  such  bequests  is  thoroughly  established. 

"  It  is  a  rule  with  regard  to  contingent  executory 
bequests,"  says  Roper,  "  that  the  interests  of  the  first  and 
subsequent  takers  quodam  modo  vest  una  instanti ;  so  that,  if 
the  substituted  legatee  die  before  the  contingency  happens 
upon  which  he  is  to  succeed  to  the  legacy,  his  representative 
will,  notwithstanding,  be  entitled  to  it  so  soon  as  the  event 
shall  take  place."     1  Roper  on  Legacies  597. 

The  rule  is  recognized  by  Jarman  (1  Jarman  on  Wills  666) 
and  it  is  laid  down  also  by  Ward.  If  there  is  a  bequest  to 
one  for  life,  and,  at  or  after  his  decease,  to  another,  the 
interests  of  the  first  and  second  legatees  vest  at  the  same 
time ;  so  that  the  representatives  of  the  latter,  if  he  die  in 
the  life  of  the  prior  taker,  will  be  entitled.  Nor  is  it  any 
objection  to  this  doctrine  that  the  gift  itself  depends  upon  a 
contingency,  for  a  contingent  interest  may  vest  in  right, 
though  it  does  not  in  possession.  Ward  on  Legacies  178. 
See,  also,  2  Wms.  on  Ex'rs  888,  889. 

Contingent  interests  are  transmissible,  like  vested  inter- 
ests. Lord  Hardwick,  in  Chauncy  v.  Graydon^  2  Atk.  616, 
said :  "  Where  either  real  or  personal  estate  is  given  upon  a 
contingency,  and  that  contingency  does  not  take  effect  in 
the  life-time  of  the  first  devisee,  yet,  if  real,  his  heir — if 
personal,  his  executor — will  be  entitled  to  it,"  The  same 
doctrine  was  held  in  Winsloio  v.  Goodwin^  7  Mete.  363.  And 
in  our  courts,  in  Vandyke's  adm'r  v.  VanderpooVs  adm'r,  1 
McCart  198;  Green's  adra'r  v.  Howell,  1  Vr.  326;  S.  C. 
in  error,  2  Vr.  570 ;  Beatty's  adm'r  v.  Montgomery's  ex'r,  6 
a  E.  Gr.  324.  See,  also,  2  Redf.  on  Wills,  195,  note.  The 
legacy  of  $2,000  and  accumulated  interest  vested  in  the 
nieces  of  the  testatrix  who  were  living  at  her  death,  and  in 
Wallace  Lippincott  and  the  children  of  Stacy  Lippincott 
who  were  living  at  her  death,  so  as  to  be  transmissible  to  the 
personal  representatives  of  those  who  died  after  the  death 
of  the  testatrix  and  before  the  death  of  Aquilla  S.  Ridge- 
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way.  According  to  the  general  rule,  the  children  of  Stacy 
Lippincott  would  take  'per  capita  each  an  equal  share  with 
each  of  the  nieces  and  Wallace  Lippincott's  personal  repre- 
sentative. It  is  a  rule  that,  under  a  devise  or  bequest  to 
one  and  the  children  of  another,  prima  facie,  the  persons  all 
take  per  capita  and  not  per  stirpes.  Hawk,  on  Wills  113 ; 
Fisher  v.  Skillman's  ex'r,  3  C.  K  Gr.  229 ;  Macknefs  ez'r  v. 
Macknet,  9  C.  E.  Gr.  211^  294;  Smith  v.  Curtis,  5  Dutch.  345. 
Nor  is  there  in  this  will  anything  to  lead  to  the  conclusion 
that  the  testatrix  intended  that  the  children  of  Stacy  Lippin- 
cott should  together  take  only  a  share  equal  to  that  of  Wal- 
lace Lippincott,  or  of  each  of  her  nieces.  In  other  parts  of 
the  will  she  expresses  an  intention  that  children  shall  take 
per  stirpes  and  not  per  capita,  and  she  does  so  by  language 
apt  and  explicit  In  the  fifth  item  she  bequeaths  to  her 
nephew,  Wallace  Lippincott,  $120  a  year  (the  interest  of 
$2,000),  for  life,  and  bequeaths  the  principal  sura,  $2,000,  at 
his  death,  to  his  child  or  children,  if  he  should  leave  any, 
and  provides  that  it  is  to  go  to  such  "  child  or  children, 
equal  between  them,  if  more  than  one,"  and  adds  that  "if 
any  child  of  his  should  be  then  deceased,  leaving  child  or 
children,  they  shall  take  the  deceased  parent's  share  equally, 
if  more  than  one."  She  further  provides  that,  if  Wallace 
Lippincott  should,  at  his  death,  leave  no  child  or  children, 
nor  any  child  of  any  child  of  his,  then  the  principal  sum  of 
$2,000  is,  at  his  death,  to  be  divided  equally  between  his 
sisters  Mary  Haines  and  Sarah  Ann  Pancoast,  and  the 
children  of  his  deceased  brother,  Stacy  Lippincott,  and  adds 
"  that  is,  for  his  children  to  take  the  one-third  of  said  $2,000 
equally  between  them,  being  the  share  thereof  their  father 
would  have  been  entitled  to  if  living."  In  the  seventh  item, 
after  giving  the  interest  of  $4,000  a  year  to  her  nieces  Sarah 
Stokes  and  Hope  Zelley,  for  life,  she  gives  the  principal, 
after  their  death,  to  their  children,  as  follows : 

"  And  at  their  death  or' either  of  their  deaths,  the  child  or  children 
of  the  one  or  both  deceased  shall  be  entitled  and  take  their  deceased 
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parent's  share  equally  between  them,  if  more  than  one  at  the  deceased 
parent's  death." 

She  further  provides  that,  if  Rebecca  Zelley  should  leave 
but  one  child  living  at  her  death,  and  there  should  no  issue 
of  the  other  survive  her,  then  the  share  of  the  deceased 
child  should  go  to  the  children  of  her  (the  testatrix's)  nieces, 
Mary  Haines  and  Sarah  Ann  Pancoast,  and  the  children  of 
her  deceased  nephew,  Stacy  Lippincott,  "  equally  divided 
and  paid  between  them  all  at  her  (Rebecca  Zelley 's)  death." 
By  the  residuary  clause  she  bequeaths  the  residue  of  her 
estate,  as  follows : 

"The  remainder  to  be  equally  divided  between  the  child  or  children 
of  my  nephew,  Aquilla  S.  Ridgeway,  and  my  sister,  Rebecca  Zelley,  each 
one  to  have  an  equal  share  thereof,  and  his  children,  or  if  but  one  child 
he  should  leave,  to  have  its  or  their  equal  share,  with  the  interest 
arising  on  each  one's  share  paid  them,  when  and  as  they  arrive  at 
lawful  age,  whether  their  father  is  deceased  or  living,  and  for  all,  my 
nieces,  and  nephew  Wallace  Lippincott,  and  the  children  of  my  said 
nephew  Stacy  Lippincott,  to  take  their  equal  share  therein  with  my 
sister  Rebecca  and  the  children  of  Aquilla  S.  Ridgeway." 

This  court  held  that,  under  that  clause,  the  children  of 
Stacy  Lippincott  took  })er  capita.    Sfokes  v.  Til(e>j,  1  Stock.  130. 

There  is  nothing  in  the  will  to  induce  hesitation  in  apply- 
ing the  general  rule  of  construction.  It  will,  therefore,  be 
decreed  that  the  children  of  Stacy  Lippincott  take  per'  capita. 


The  Nassau  Bank 

V. 

Edward  G.  Brown  and  others. 

By  the  general  corporation  act  of  1849,  the  directors  of  any  corpora- 
tion organized  thereunder  were,  in  certain  cases,  by  their  non-feas- 
ance, rendered  personally  liable  for  the  debts  of  the  corporation.  By 
the  revision  of  1875,  it  was  provided  that  such  liability  should  b© 
incurred  in   case  of  neglect  or  refusal  for  thirty  days  after  written 
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request  by  a  creditor  or  stockholder  to  perform  the  duty  imposed.  A 
demurrer  to  a  bill  by  a  creditor,  whose  f-iaim  arose  in  1877,  was  sus- 
tained, because  of  failure  to  allege  that  a  written  request  to  perform 
this  duty  had  been  made. 

Bill  for  relief.     On  general  demurrer  to  bill. 
Mr.  F.  T.  Frelinghuysen,  for  demurrants. 
Mr.  W.  S.  Whitehead,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  to  establish  and  enforce  the  personal 
liability  of  the  defendants  for  non-performance  of  their 
official  duties  as  directors  of  a  corporation,  The  Eastern 
Manufacturing  Company,  created  under  the  act  to  authorize 
the  establishment  and  prescribe  the  duties  of  companies  for 
manufacturing  and  other  purposes,  approved  March  2d, 
1849,  and  the  supplements  thereto.  Nix.  Dig.  534.  The 
nineteenth  section  of  that  act  provides  that  the  president 
and  directors,  with  the  secretary  and  treasurer  of  each  com- 
pany created  under  the  act,  shall,  within  thirty  days  after 
the  payment  of  the  last  installment  of  the  capital  stock  fixed 
and  limited  by  the  company  in  its  certificate  of  incorpora- 
tion, make  a  certificate,  stating  the  amount  of  capital  so 
fixed  and  paid  in  in  cash,  which  certificate  shall  be  signed 
and  sworn  or  affirmed  to  by  the  president,  secretary  and 
treasurer,  and  a  majority  of  the  directors,  and  that  they 
shall,  within  the  thirty  days,  cause  the  certificate  to  be 
recorded  in  a  book  to  be  kept  for  that  purpose  in  the  office 
of  the  clerk  of  the  county  wherein  the  business  of  the  com- 
pany is  conducted,  or  where  its  principal  place  of  business 
or  office  is  located ;  and,  also,  cause  it  to  be  published  for 
three  weeks  in  a  newspaper  circulating  in  that  county.  The 
twentieth  section  provides  that  if  any  of  the  companies  shall 
increase  their  capital  stock,  as  before  provided  for  in  the 
act,  the  officers  mentioned  in  the  nineteenth  section  shall, 
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within  thirty  days  after  the  pajmient  of  the  last  instanraent 
of  such  additional  stock,  make  a  certificate  of  the  amount  so 
added  and  paid  in  in  cash,  and  sign  and  swear  or  affirm  to 
it,  and  cause  it  to  be  recorded  and  published  in  the  manner 
provided  in  the  nineteenth  section.  The  twenty-first  section 
provides  that  if  any  of  those  officers  shall  neglect  or  refuse 
to  perform  the  duties  required  of  them  by  the  nineteenth 
and  twentieth  sections,  or  if  the  certificate  shall  be  untrue, 
they  shall  be  jointly  and  severally  liable  for  all  debts  of  the 
company  contracted  after  the  expiration  of  the  thirty  days 
and  before  the  certificate  shall  be  recorded.  The  bill 
alleges  that,  although  the  capital  stock  fixed  and  lim'ted  in 
the  certificate  of  incorporation  was  fully  paid  in  in  cash,  and 
although  the  capital  was  subsequently,  in  May,  1875, 
increased,  and  the  additional  stock  also  fully  paid  in  in  cash, 
the  officers  on  whom,  by  the  act,  the  duty  w^as  devolved,  did 
not,  nor  did  any  of  them,  within  the  time  fixed  by  law 
therefor,  or  at  any  time,  perform  or  discharge  any  of  the 
duties  required  of  them  by  the  nineteenth  and  twentieth 
sections,  and  that  the  defendants  were  all  the  while  direct- 
ors of  the  company. 

By  the  act  of  1875,  concerning  corporations,  approved 
April  7th,  1875  [Rev.  p.  175),  the  provisions  of  the  before- 
mentioned  act  were  revised,  and  while  the  same  duties  were 
imposed  on  the  same  officers  of  such  companies  in  respect 
to  the  same  matters,  the  provisions  as  to  the  personal  liabil- 
ity for  failure  were  so  altered  as  to  render  the  officers  liable 
only  in  case  of  neglect  or  refusal  for  thirty. days  after  written 
request  by  a  creditor  or  stockholder  to  perform  the  duty 
imposed.  The  question  is,  whether  the  defendants,  who 
were  directors  from  the  organization  of  the  company,  and 
when  the  complainant's  debt  was  contracted  (which  was  not 
until  1877,  however,)  are,  on  the  averments  of  the  bill,  per-* 
sonally  liable  for  the  debt  for  non-compliance  with  the  pro- 
visions of  the  act,  the  bill  making  no  allegation  that  the 
officers  refused,  after  request,  nor,  indeed,  that  any  request 
was  ever  made. 
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By  the  revision,  the  act  of  1849  and  the  supplements 
were,  in    terms,  repealed,  with  proviso  that  no  company 
established  under  them,  or  any  of  them,  or  any  person  hav- 
ing claims  or  demands  against  such  company,  should  be 
aifeoted   by   the   repeal.      It   is    argued   that   the   proviso 
excludes  all  such  companies  from  the  operation  of  the  pro- 
visions of  the  revision,  and  is  equivalent  to  a  legislative 
declaration  that  they  are-  still  to  be  governed,  and  the  obli- 
gations and  liabilities  of  their  officers  to  continue  to  be  fixed, 
by  the  act  of  1849  and  its  supplements.     From  the  time  of 
the  approval  of  the  act  of  1875  (the  revision)  the  companies 
organized  under  the  act  of  1849  were  governed  by  the  act 
of  1875.     It  was  not   only   in  ixiri  materia,  but   it   was   a 
revision,  and  the  change  before  referred  to  as  to  the  requi- 
sites to  fix  the  personal  liability  of  the   officers  is   to  be 
regarded  just  as  an  amendment  to  the  act  of  1849  to  the 
same  effect   would   have   been.     The   repeal   was.  for   the 
purposes  of  revision  merely,  and  when,  in  the  revision,  ah 
alteration-^  was  made  as  to  the  requisites  to  fix  upon  the 
officers  personal  liability  in  respect  of  neglect  or  refusal  to 
discharge  a  duty  imposed  by  the  act,  while  it  affected  no 
vested  right  of  the  company,  nor  did  it  deprive  it  of  any 
privilege,  it  did  affect  the  relations  of  the  officers  towards 
the  creditors  of  the  company  who  might  become  such  after 
the  revision  should  have  gone  into  efl'ect.     The  case  differs 
from  that  of  Freehold  Mutual  Loan  Association  v.  Brown,  2 
Stew.  121,  in  this :    The  question  there  was,  whether  the 
complainant  corporation  had  been  deprived,  by  the  revision 
of  the  act  under  which  it  was  created,  of  a  privilege  to  take 
premiums  for  priority  of  loans  because,  in  the  revision,  the 
provision  that  the  taking  of  such  premiums  should  not  be 
deemed  to  be  usurious  was  omitted,  while  here  it  is  not  as 
to  the  retention  by  the  corporation  of  a  special  privilege, 
but  as  to  the  liability  of  officers  to  creditors  of  a  company 
for  non-feasance.     In.  that  case  it  was  a  question  as  to  a 
privilege  of  the  corporation,  which  it  was  held  had  not  been 
expressly  or  by  implication  taken  away ;  here  it  is  as  to  a 
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regulation  fixing,  by  way  of  penalty,  the  liability  of  oflficers 
to  the  creditors  of  the  corporation  for  failure  to  discharge 
official  duty.  It  was  held,  in  that  case,  that  the  mere 
omission  to  enact  in  the  revision  the  provisions  that  "  no 
premium  given  for  priority  of  loan,  or  acquisition  of  a  build- 
ing or  discount,  given  on  the  redemption  of  shares,  should 
be  held  to  be  usurious,"  did  not,  under  the  circumstances, 
deprive  the  complainants  of  the  benefit  of  the  premium. 
The  demurrer  will  be  sustained. 


Berlin  Building  and  Loan  Association 

V. 

Kate  R.  Clifford  and  others. 

To  a  bill  for  foreclosure  filed  by  a  second  mortgagee,  the  first  mort- 
gagee was  made  a  party  defendant,  appeared,  proved  her  debt,  and 
obtained  a  decree.  At  the  sale  of  the  premises,  the  amount  realized 
Was  insufficient,  after  deducting  execution  fees,  to  satisfy  the  first 
mortgage.  The  first  mortgagee  insisted  that  the  complainant  must 
pay  the  execution  fees. — Held,  that  the  sheriff  was  entitled  to  deduct 
and  retain  his  execution  fees  from  the  proceeds  of  the  sale,  and  that 
the  complainant  was  not  liable  to  pay  them. 


Bill  to  foreclose. 

Mr.  B.  Lowe^  for  the  complainant. 

Mr.  H.  A.  Drake,  for  defendant  Clifford. 

The  Chancellor. 

The  question  presented  is  whether  the  ■  complainant,  a 
second  mortgagee,  shall  be  required  to  pay  the  execution 
fees  on  the  sale  of  the  mortgaged  premises  in  this  suit.  The 
property  was  sold  under  the  execution  to  pay,  first,  the 


3  Stew.]  FEBRUARY  TERM,  1879. 


483 


Watson  V.  Watson  Manufacturing  Co. 


defendant,  Kate  Clifford,  the  amount  due  her  on  her  mort- 
gage, which  was  the  first  encumbrance  on  it,  and  then  to 
pay  the  complainant  the  amount  due  on  its  mortgage.  At 
the  sale  it  did  not  bring  enough,  after  deducting  execution 
fees,  to  pay  the  first  mortgagee  the  amount  due  her.  She 
insists  that  the  complainant  should  be  required  to  pay  those 
fees  as  costs  incurred  by  it,  and  which  it  is,  therefore,  under 
the  circumstances,  bound  to  pay.  The  first  mortgagee  was 
made  a  party  to  the  suit  in  respect  of  her  mortgage.  She 
appeared  and  proved  her  debt,  and  there  was  accordingly  a 
decree  in  her  favor  in  the  suit.  She  might,  had  she  seen  fit 
to  do  so,  have  declined  to  appear,  and  had  she  done  so  she 
would  not  have  been  affected  by  the  suit.  Hudnit  v.  Nash, 
1  C.  E.Gr.  550.  In  that  case  the  execution  fees  must  have 
been  paid  by  the  complainant  unless  raised  out  of  the  prop- 
erty, which  would  have  been  sold  subject  to  the  first  mort- 
gage. But  the  first  mortgagee  chose  to  come  in  and  have 
the  advantage  of  the  suit.  She  consented  to  the  sale.  The 
sheriff  had  a  right  to  retain  his  execution  fees  out  of  the  sale 
as  against  her. 


James  Watson 

V. 

The  Watson  Manufacturing  Company. 

At  the  instance  of  mortgagees  of  the  realty,  the  court  set  aside  an 
order  directing  a  receiver  of  an  insolvent  corporation  to  sell,  as  per- 
sonal property,  certain  steam-engines,  boilers,  shafting,  cupolas,  radi- 
ators and  a  platform  scale,  because  such  articles  were  fixtures,  and 
covered  by  the  mortgage,  not  only  from  the  adaptation  of  the  build- 
ings etc.  to  their  erection  and  use,  but  also  because  their  severance 
would  greatly  depreciate  their  value  and  also  that  of  the  buildings  to 
which  they  were  attached,  and  would  dismantle  the  buildings  and 
take  away  from  them  essential  adjuncts  which  were  placed  there  to 
adapt  them  to  the  purpose  for  which  they  were  built  and  used,  and 
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which,  without  them,  thej^  would  not  answer. — Held,  also,  that  the  fact 
that  the  owners  of  the  preiTiises  had  treated  such  fixtures  as  person- 
alty, in  making  up  their  accounts,  in  insuring  them  and  in  rating 
them  for  taxation,  could  not  control  the  question. 


On  order  to  show  cause  why  an  order  directing  the 
receiver  of  the  defendant,  an  insolvent  corporation,  to  sell 
certain  steam  engines,  boilers,  &c.,  as  personal  property, 
should  not  be  set  aside  or  modified. 

Mr.  H.  A.  Williams,  for  the  First  National  Bank  of  Pater- 
son. 

Mr.  Frederick  FreUnghuysen,  for  the  Equitable  Life  Assur- 
ance Society  of  the  United  States. 

Mr.  A.  B.  Woodruffs  for  the  receiver. 

The  Chancellor. 

In  the  suit  in  this  court  for  foreclosure  and  sale  of  mort- 
gaged real  estate  of  the  defendants,  in  which  the  Equitable 
Life  Assurance  Society  of  the  United  States  is  complainant, 
a  decree  was  made  directing  that  the  property  be  sold  to  pay 
the  money  due  that  society  on  its  mortgage,  and  also  to 
pay  the  money  due  the  First  National  Bank  of  Paterson  on 
its  mortgage. 

The  mortgaged  premises  are  part  of  the  extensive  estab- 
lishment of  the  Watson  Manufacturing  Company  in  the  city 
of  Paterson,  wherein  it  carried  on  a  very  large  business 
of  manufacturing  iron,  mill wrigh ting  and  machinery  and 
bridge  and  architectural  work.  All  the  main  brick  build- 
ings of  the  establishment  stand  thereon.  These  are  the 
main  shop,  192  feet  by  56  feet,  with  a  wing  44  feet  by  60' 
feet;  the  centre  building,  about  51  feet  by  75  feet;  the 
foundry,  150  feet  by  86  feet;  the  pattern-house,  60  feet  by 
29  feet;  the  blacksmith-shop,  42  feet  by  87  feet;  the  boiler- 
house,  about  32  feet  by  20  feet,  and  the  engine-house,  18  feet 
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by  34  feet.  The  receiver  being  advised  and  being  of  opinion 
that  the  two  steam-engines  and  boilers,  two  blowers,  two 
cupolas,  some  radiators,  the  shafting  and  a  platform  scale, 
which  were  in  the  establishment,  w^ere  personal  property, 
applied  for  and  obtained  an  order  directing  him  to  sell  those 
articles  with  other  property,  unquestionably  personal,  of  the 
company.  The  society  and  the  bank  now  apply  to  vacate 
so  much  of  that  order  as  directs  him  to  sell  the  articles 
above  specified,  on  the  ground  that  they  are  part  and  parcel 
of  the  realty. 

One  of  the  engines  is  in  the  engine-house  above  men- 
tioned, which  is  connected  with  the  main  building.  It 
weighs,  with  the  fly-wheel,  about  eight  tons,  and  was  put  in 
to  drive  the  machinery  of  the  works.  Its  power  is,  high 
pressure,  eighty  horse-pow^er ;  low  pressure,  one  hundred. 
It  is  set  on  a  foundation  and  is  held  in  its  place  by  "  holding- 
down  bolts."  The  engine-shaft  extends  through  the  wall  of 
the  main  building,  the  wall  forming  a  foundation  for  the 
journal-box  on  the  end  of  the  main  shaft.  The  boilers  of 
that  engine  are  two  in  number  and  weigh  about  four  tons 
each.  They  are  in  a  building  on  the  premises  occupied  by 
them  alone,  and  built  against  the  main  building.  The  rear 
of  that  building  was  built  up  after  they  were  put  in.  Tliey 
are  bricked  over.  The  power  is  communicated  to  the  works 
by  the  following  means ;  On  the  extreme  end  of  the  engine- 
shaft  is  a  gear-wlieel  working  into  a  corresponding  wheel 
on  an  upright  shaft,  on  whicb  latter  shaft  are  placed  wheels 
at  the  respective  heights  of  each  of  the  three  stories  of  the 
building.  On  the  end  of  the  line-shafting  in  each  story  are 
placed  wheels  which  work  into  the  wheels  on  the  upright 
shaft.  The  first  two  or  three  lengths  of  line-shafting  in  each 
story  are  run  on  hangers  attached  to  the  floor-beams  of  the 
building  by  bolts,  and  the  rest  are  held  in  place  on  the  cast- 
iron  columns  whi<:'h  support  the  floor  and  roof  of  the  build- 
ing, a  flat  surface  having  been  left  on  tbe  columns  for  the 
purpose,  and  the  journal-boxes  being  secured  by  screws. 
32 
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The  cupolas  are  circular  shells  of  wrought-iron,  lined  with 
fire-brick,  are  about  four  feet  in  diameter  for  about  fifteen 
feet,  and  then  become  narrower,  in  the  shape  of  a  funnel, 
with  the  small  end  upwards.  To  the  top  is  attached  an 
iron  pipe  which  extends  through  the  roof.  They  stand  on 
foundations  built  in  the  ground.  The  cranes  (they  will  each 
carry  about  ten  tons)  rest  on  stone  foundations  in  the  centre 
of  the  foundry,  on  which  there  is  a  cast-iron  step  which 
receives  the  pivot  on  which  the  crane  swings,  and  the  upper 
end  of  the  mast  of  the  crane  is  held  in  a  cast-iron  journal- 
box  bolted  to  the  main  rafters  of  the  building. 

The  platform  scale  is  in  the  centre  building.  It  is  set  in 
a  pit  of  brick  work  about  three  feet  deep.  It  was  put  in  to 
weiffh  the  g-oods.  The  radiators  are  what  are  known  as 
"Mason  radiators."  They  are  connected  with  the  build- 
ing by  steam-pipes,  and  are  attached  to  the  floor  by  screws 
to  keep  them  in  place.  They  were  put  in  to  warm  the 
building. 

The  other  engine  (of  about  fifteen  horse-power)  is  said  to 
be  substantially  set,  fixed  on  mason  work  and  held  down  by 
bolts,  and  was  for  driving  the  machinery  of  what  is  called 
"  the  erecting-bridge  shop."  No  evidence  is  oft'ered  as  to 
the  blowers. 

That  all  of  the  articles  in  dispute  were  put  into  the  build- 
ings to  remain  there  permanently  so  long  as  they  w^ere 
serviceable,  there  can  be  no  question.  It  is  distinctly 
proved.  They  were  all  necessary  to  the  business  there  con- 
ducted. They  were  all  attached  to  the  realty  or  something 
appurtenant  thereto,  there  to  remain  for  the  purposes  of  the 
business  for  which  the  premises  were  designed  and  to  which 
they  were  accordingl}^  adapted.  They  are  of  far  more  value 
on  the  premises  than  they  would  be  if  severed  from  them. 
For  example,  the  cupolas  cost  together  about  $1,000.  Taken' 
from  the  building  they  would  not  sell  for  more  than  $200, 
it  is  said.  The  main  engine  and  its  fixtures  cost  $7,500, 
though  bought  at  second-hand.  To  the  premises  they  are 
worth  for  any  purpose  to  which  the  property  would  probably 
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be  applied,  $2,500.  Separated  they  would  not  sell  for  more 
than  $1,500.  Apart  from  injury  to  the  buildings  in  the 
removal,  to  take  these  articles  out  of  the  buildings  would 
dismantle  them  and  take  away  from  them  the  essential 
adjuncts  which  were  placed  there  in  order  to  adapt  them  to 
the  purposes  for  which  they  were  built  and  used,  and  which, 
without  them,  they  would  not  answer.  The  articles  are  to 
be  regarded  as  part  of  the  realty.  Qainhy  v.  Manhattan  Cloth 
Co.,  9  a  K  Gr.  260;  Williamson  v.  N.  J.  South.  E.  R.  Co., 
2  Stew.  311 ;  Keue  v.  Paxton,  11  C.  E.  Gr.  107 ;  Bliss  v.  Whit- 
ney, 9  Allen  114 ;  Arnold  v.  Crowder,  81  111.  56.  That  it  was 
intended  that  the  articles  in  question  should  be  permanent 
accessions  to  the  freehold,  will  admit  of  no  doubt.  Nor  does 
the  fact,  that  the  owners  dealt  with  them  as  personal  prop- 
erty in  their  accounts  and  in  insuring  them,  and  that  the 
assessors,  in  taxing  them,  treated  them  as  personal  property, 
control  the  question.  Whether  they  are  to  be  regarded  as 
personal  or  real,  is  to  be  determined  by  the  following  con- 
siderations :  Whether  they  are  actually  annexed  to  the 
realty  or  something  appurtenant  thereto ;  whether  they  are 
applied  to  the  use  or  purpose  for  which  that  part  of  the 
realty  with  which  they  are  connected  is  appropriated,  and 
whether  the  party  making  the  annexation  intended  to  make 
thereby  a  permanent  accession  to  the  freehold.  Williamson 
V.  N.  J.  South.  B.  R.  Co.,  uhi  supra.  But  it  is  urged,  on  the 
part  of  the  receiver,  that  there  was  no  unity  of  title  in  the 
land  and  the  articles  in  question  until  long  after  the  mort- 
gages of  the  society  and  the  bank  were  made;  that  the 
mortgage  of  the  former  was  given  by  William  G.  and  James 
Watson,  who  then  had  the  legal  title  to  the  land,  but  who 
never  owned  the  articles  in  dispute,  but  they  were  owned  by 
the  Watson  Manufacturing  Company;  and  that  the  mortgage 
to  the  bank  was  given  by  the  Watson  Manufacturing  Com- 
pany, which  then  had  no  title  to  the  land,  but  did  own  the 
articles.  The  fact  is,  however,  that  there  was  essential  unity 
of  title.  The  company  was  the  equitable  owner  of  the  land, 
and  in  possession  of  it  accordingly,  when  both  mortgages 
were  made.     Cooke  v.  Watson,  3  Stew.  345. 
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Jennie  Williamson 

V. 

Mahlon  Fox  and  others. 


F.  gave  a  mortgage  to  W.,  who  assigned  it  to  J.  and  E.  While  J. 
and  E.  owned  it,  F.  purchased  of  the  payee  a  note  made  by  E.  F.  sold 
the  premises  to  P.,  on  February  28th,  1878,  deducting  the  amount  of 
the  note  from  the  mortgage,  as  part  of  the  purchase-money.  E. 
assigned  her  interest  in  the  mortgage,  on  April  11th,  1878,  to  J.  On 
foreclosure  by  J.,  and  prayer  for  deficiency  against  F., — Held,  that 
neither  F.  nor  P.  was  entitled  to  set  ofiF  the  amount  of  the  note  against 
the  mortgage. 


Bill  to  foreclose.  On  final  hearing  on  bill  and  answers  of 
Mahlon  Fox  and  Peter  R.  Williamson,  and  agreement  of 
counsel  that  cause  be  heard  on  bill  and  answers  and  briefs. 

Mr.  P.  W.  Cross,  for  complainant. 

Mr.  M.  Wyckqff,  for  answering  defendants. 

The  Chancellor. 

The  mortgage  in  suit  was  given  by  Mahlon  Fox  to  Cathe- 
rine Williamson.  He  subsequently,  on  the  28th  of  Feb- 
ruary, 1878,  conveyed  the  mortgaged  premises  (except  a 
part  which  had  been  previously  conveyed  away  and  released 
from  the  mortgage)  to  Peter  R.  Williamson,  who  now  owns 
them.  Catherine  Williamson  assigned  the  mortgage,  on 
August  15th,  1876,  to  her  daughters  Jennie  (the  complain- 
ant) and  Electa.  Electa  assigned  her  interest  in  the  mort- 
gage to  the  complainant,  on  the  11th  of  April,  1878.  While 
Fox  was  the  owner  of  the  premises,  he,  on  the  8th  of  April; 
1877,  purchased  from  Martin  Wyckoif  a  promissory  note  for 
$100,  made  by  Electa,  dated  November  4th,  1872,  and  pay- 
able one  day  after  date,  and  it  was  then  endorsed  by  Mr. 
Wyckoft*  to  him,  accordingly.      Electa  was  then  an  equal 
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owner  of  the  mortgage  with  her  sister,  the  complainant. 
When  Fox  sold  to  Peter  K  Williamson,  he  represented  that 
there  was  due  on  the  mortgage,  of  principal  money,  only 
|472,  claiming  credit  on  the  mortgage  for  the  amount  of 
the  note,  and  Williamson  paid  the  rest  of  the  purchase- 
money.  Fox  says  he  is  insolvent,  and  alleges  that  Electa  is 
so,  also. 

Fox  and  Peter  R.  Williamson  insist  that  they  have  a 
right  to  offset  the  amount  due  on  the  note  against  so  much 
of  the  money  due  on  the  mortgage,  and  the  former  also 
insists  that,  in  making  up  the  amount  of  any  decree  for 
deficiency  against  him,  he  is,  at  all  events  (the  decree  for 
deficiency  being  personal,  and  in  respect  of  his  liability  on 
the  bond),  entitled  to  the  offset.  On  this  latter  point  it  is 
enough  to  say  that  the  bill  does  not  specifically  pray  a 
decree  for  deficiency  against  him,  and,  therefore,  under  the 
statute  and  the  38th  rule  of  this  court,  there  can  be  none. 
It  is  thoroughly  established  in  this  court  that,  in  a  suit  for 
foreclosure,  the  mortgagor  or  his  assigns  will  not  be  permit- 
ted to  set  off  any  demand  against  the  mortgage  debt,  except 
payment,  which  operates  as  a  release  of  the  encumbrance 
jpro  tanto,  or  an  agreement  that  the  sum  proposed  to  be  set 
off  should  be  received  and  credited  as  payment.  Ad?n'r  of 
White  V.  Williams,  1  Gr.  Ch.  376;  Dolman  v.  Cook,  1  McCart. 
56 ;  Bird  v.  Davis,  Id.  467 ;  Williams  v.  Doran,  8  C.  E.  Gr. 
365 ;  Dudley  v.  Bergen,  Id.  397. 

In  this  case  it  is  not  claimed  that  there  was  any  agree- 
ment that  the  amount  of  the  note  should  be  allowed  on 
account  of  the  mortgage  debt.  Indeed,  it  appears  that  the 
note  was  purchased  by  Fox  long  after  it  was  due,  and 
entirely  of  his  own  accord,  and  with  a  view  to  oftsetting  it 
against  so  much  of  Electa's  interest  in  the  mortgage.  It  is 
not  a  debt  contracted  by  her  with  him,  but  one  which  he 
obtained  by  purchase.  It  is  urged  by  defendants'  counsel 
that  the  complainant  became  the  assignee  of  Electa's  inter- 
est in  the  mortgage  in  order  to  defeat  Fox's  offset.  But,  in 
the  first  place,  the  answers  by  no  means  show  that  that  was 


490  CASES  m  CHANCERY.  [30  Eq. 

Grassmann   v.  Bonn. 

the  reason  for  the  assignment,  and,  in  the  next  place,  if 
Electa  had  not  assigned,  and  were  herself  prosecuting  the 
foreclosure  with  her  sister,  the  note,  according  to  the 
authorities  cited,  could  not  be  offset  against  her  interest  in 
the  mortgage  in  the  suit.  The  principles  of  set-off  do  not 
apply  to  suits  for  foreclosure.  It  is  insisted,  also,  that  the 
fact  that  Electa  and  Fox  are  both  insolvent,  will,  of  itself, 
induce  this  court  to  allow  the  offset.  But  the  reason  on 
which  the  cases  above  cited  are  founded  is  not  affected  by 
the  consideration  of  insolvency.  That  reason  is,  tliat  the 
proceeding  is  in  rem  and  not  in  jpersonam.  And  again,  the 
claim  is  a  separate  debt,  while,  if  Electa  were  still  owner  of 
the  mortgage,  with  her  sister,  the  mortgage  debt  claim  is 
joint,  and  the  offset  must,  on  that  ground,  in  this  case  be 
denied.  Bobbins  v.  McKiught,  1  Hal  Ch.  642.  In  that 
case,  though  the  court  did  not  decide  the  question  whether 
insolvency  would  be  good  reason  in  equity  for  allowing  the 
offsetting  of  a  separate  debt  against  a  joint  one,  they  appear 
to  have  been  inclined  to  the  opinion  that  it  would  not. 
The  suit,  however,  was  not  for  foreclosure,  but  for  specific 
performance  of  a  contract. 

There  will  be  a  decree  for  complainant,  in  accordance 
with  these  views. 


Edward  Grassmann,  assignee,  Ac^ 
John  H.  Bonn  and  others,  commissioners. 

Certain  commissioners,  authorized  by  statute,  made  a  contract  for  the 
improvement  of  a  public  road,  with  M.  &  N.,  who  gave  sureties  for  its 
faithful  execution.  Afterwards,  with  the  commissioners'  approval,  M. 
assigned  his  interest  to  N.,  who,  before  the  work  was  finished,  made 
an  assignment  to  G.  for  the  benefit  of  his  creditors.  The  sureties  of 
M.  &  N.,  by  a  subsequent,  independent  contract  with  the  commission.- 
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ers,  completed  the  work.  By  the  original  contract  it  was  provided 
that  so  much  of  the  money  due  the  contractors  under  it  as  might  be 
considered  necessary  by  the  commissioners,  would  be  retained  by 
them  until  any  suits  or  claims  against  them  for  damages  or  for  arrears 
in  payment  to  workmen,  or  for  material  furnished,  should  have  been 
settled  and  evidence  to  that  effect  furnished  to  the  commissioners.  G. 
filed  a  bill  against  the  commissioners  for  an  account,  discovery,  etc.,  to 
v?hich  they  put  in  a  demurrer,  because  the  sureties  of  M.  &  N.,  and 
also  persons  holding  claims  against  N.  for  labor  or  materials  furnished 
on  the  work,  had  not  been  made  parties. — Held,  that  none  of  them 
being  necessary  or  even  proper  parties,  the  demurrer  should  be  over- 
ruled. 


Bill  for  account,  &c.  On  demurrer,  for  want  of  necessary 
parties. 

Mr.  R..  Gilchrist^  for  demurrant. 

Mr.  J.  W.  Vroom,  for  complainant. 

The  Chancellor. 

The  complainant,  assignee  of  Thomas  H.  Niven,  files  his 
bill  against  the  defendants,  commissioners  under  an  act  of 
the  legislature,  approved  April  4th,  1872  (P.  L.  1872,  p. 
1379),  for  the  improvement  of  Bull's  Ferry  road,  in  Hudson 
county,  and  its  various  supplements,  for  an  account,  with  dis- 
covery and  other  relief  incident  thereto.  The  commission- 
ers were  authorized  by  law  to  widen  and  improve  the  road 
and  to  contract  for  the  work  of  improvement.  They  accord- 
ingly made  a  contract  in  writing,  on  the  7th  of  November, 
1874,  with  Thomas  H.  Niven  and  John  A.  Middleton,  to  do 
certain  work  of  improvement  mentioned  therein.  Middle- 
ton,  on  or  about  March  1st,  1875,  assigned  all  his  interest  in 
the  contract  (the  work  under  which  had  been  partly  done) 
to  Niven.  The  commissioners,  on  the  13th  of  April,  in  the 
last-mentioned  year,  agreed  to  the  assignment,  releasing 
Middleton  and  accepting  Niven  as  sole  contractor,  and 
agreed  to  pay  him  the  compensation  fixed  and  stipulated 
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for  in  the  contract  for  the  work.  Niven  proceeded  with 
the  work  but  did  not  finish  it,  and  on  the  28th  of  Decem- 
ber, 1875,  assigned  all  his  property  to  the  complainant  for 
the  equal  benefit  of  his  creditors,  under  the  act  "  to  secure 
to  creditors  an  equal  and  just  division  of  the  estates  of 
debtors  who  assign  to  creditors."  Subsequentlj^  and  on 
the  26th  of  January,  1876,  the  sureties  of  Niven  and  Mid- 
dleton  made  a  contract  with  the  commissioners  to  complete 
the  work  and  otherwise  perform  the  contract  on  which  they 
were  sureties.  They  completed  the  work  to  the  satisfaction 
of  the  commissioners,  but  at  the  time  of  filing  the  answer, 
the  year  after  completion  for  which  they  were  bound 
by  the  contract  to  keep  the  road  in  good  order  had  not 
expired. 

The  answer  states  that  there  are  a  great  number  of  per- 
sons who  claim  that  the  commissioners  should  pay,  out  of 
the  funds  claimed  by.  the  complainant,  large  sums  of  money 
for  labor  or  materials,  on  or  for  the  work,  or  for  supplies 
furnished  in  connection  therewith,  by  virtue  of  some  lien 
which  they  insist  exists  thereon  in  their  favor,  and  the  ques- 
tion is  raised  by  the  answer,  and  is  now  submitted  for 
decision  as  on  demurrer,  whether  those  persons  and  the 
sureties  should  be  made  parties  to  this  suit. 

By  the  contract,  it  was  provided  that  so  much  of  the 
money  due  the  contractors  under  it  as  might  be  considered 
necessary  by  the  commissioners,  would  be  retained  by  them 
Until  any  suits  or  claims  against  them  for  damages  or  for 
arrears  in  payment  to  workmen,  or  for  material  furnished, 
should  have  been  settled,  and  evidence  to  that  effect  fur- 
nished to  the  commissioners. 

This  action  is  for  an  account  and  payment  of  the  amount 
which  may  be  found  to  be  due.  It  is  not  claimed  by  the 
commissioners  that  any  lien  upon  the  money  due  the  con-' 
tractor  under  the  contract  exists  as  against  them  or  the 
work,  by  virtue  of  any  provision  of  statute  law,  nor  that  any 
assignment  by  draft  or  order  or  otherwise  has  been  made 
by  the  contractor  of  the  money  claimed  by  the  complainant, 
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or  any  part  of  it,  unless  the  above-mentioned  provision  has 
the  effect  of  an  equitable  assignment.  That  provision  was 
probably  intended  for  the  indemnity  of  the  commissioners 
against  suits  or  claims  for  wages,  or  the  price  of  mate- 
rials, which,  though  unmaintainable,  might  nevertheless  be 
brought  against  them,  and  to  guard  against  contingencies, 
such  as  malicious  injury  to  the  work  in  revenge  for  non- 
payment of  wages,  which  might  otherwise  arise  from  the 
failure  of  the  contractors  to  meet  their  obligations  to  labor- 
ers on  or  venders  of  materials  for  the  work.  It  does  not 
create  a  lien  in  favor  of  such  persons.  It  gives  merely  the 
right  to  retain  money  until  the  claims  shall  have  been  set- 
tled, and  proof  to  that  effect  shall  have  been  given  to  the 
commissioners.  It  was  intended  as  a  means  of  coercion,  of 
compelling  the  contractors  to  pay  their  debts,  contracted  in 
connection  with  and  for  the  work.  The  commissioners  are 
charged  with  no  duty  towards  those  to  whom  such  debts  are 
due,  by  reason  of  it.  Whether  they  would  retain  or  not  was 
entirely  at  their  option.  The  provision  does  not  render 
them  liable  at  law  or  in  equity  for  the  payment  of  those 
debts.  Nor  is  the  provision  an  equitable  assignment  on  the 
part  of  the  contractors  of  so  much  of  the  fund  as  may  be 
necessary  to  pay  such  debts.  The  persons  holding  such 
claims  are  therefore  not  necessary,  nor  would  they  be 
proper,  parties  to  the  bill.  So,  too,  in  regard  to  the  sureties. 
They  have  finished  the  work  under  a  contract  with  the 
commissioners,  and  look  to  the  latter  for  compensation 
under  their  contract. 


Henry  C.  Forman 

V. 

Gilbert  Bulson. 


The  fact  that  the  evidence  to  prove  a  deed,  absolute  on  its  face, 
defeasible,  is  very  conflicting,   and  that  the  conclusion  that  it  was 
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merely  a  mortgage  was  reached  only  by  the  preponderance  of  the 
evidence,  is  good  reason  for  adhering  to  the  general  rule  that  the 
mortgagee  is  entitled  to  his  costs  on  a  bill  to  redeem. 


Bill  for  relief.     Question  of  costs. 
Mr.  A.  Browning,  for  complainant. 
Mr.  A.  ITugg,  for  defendant. 

The  Chancellor. 

This  is  a  suit  to  redeem.  The  general  rule  is,  that  a 
mortgagee  is  entitled  to  his  costs,  both  on  bill  to  redeem 
and  foreclose.  There  is  nothing  in  this  case  to  take  it  out 
of  the  rule.  The  conclusion  that  the  deed  was  a  defeasible 
and  not  an  absolute  one,  was  reached  not  without  difficulty. 
There  was  evidence  both  in  favor  of  and  against  it.  The 
preponderance  appeared  to  be  in  favor  of  it.  This  matter 
of  costs  was  reserved  till  the  final  decree,  by  the  interlocu- 
tory decree  of  July  17th,  1875.  I  am  informed  by  the 
master  who  heard  the  case  for  me,  that  it  was  disposed  of 
on  the  final  hearing  favorably  to  the  defendant.  It  did  not 
appear,  when  the  matter  was  heard  by  me,  that  it  had  been 
decided  by  him.  After  consideration  of  the  subject,  I  con- 
cur in  his  opinion. 

The  complainant  should  pay  costs. 


The  Trustees  for  the  Support  of  the  Public  Schools 

V. 

The  New  Jersey  West  Line  Railroad  Company  and  others. 

A  sheriff  was  directed  by  complainants'  solicitor  to  stop  the  adver- 
tisement of  a  sale  under  foreclosure,  because  an  injunction  restraining 
such  sale  had  issued  out  of  a  federal  court.     The  sheriff  nevertheless 
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continued  to  adjourn  the  sale  from  week  to  week  for  nearly  three 
years,  no  notice  of  such  adjournments  being  given,  or  required  to  be 
given  by  statute,  in  any  newspaper.  After  the  injunction  was  dis- 
solved, and  without  any  further  or  other  notice  to  subsequent  encum- 
brancers or  other  parties  in  interest,  he  sold  the  jiremises,  realizing 
an  amount  far  below  their  value.— iTeW,  that  the  sheriff's  action  in  the 
adjournments  could  not,  under  the  circumstances,  be  regarded  as  a 
substantial  compliance  with  the  statute,  and  that  there  was  such  sur- 
prise on  the  parties  interested,  by  reason  of  want  of  notice,  and  such 
consequent  injury  to  their  rights,  as  justified  the  court  in  setting  aside 
the  sale  on  terms. 


Bill  to  foreclose.  On  motion  to  set  aside  sheriflfs  sale. 
On  petitions  and  affidavits. 

^  Mr.'F.  T.  Frelinghuysen  and  Mr.  B.  Williamson,  for  peti- 
tioners.! 

Mr.  B.  Gummere,   for  complainants. 

Mr.  T.  N.Mc  Carter,  for  the  purchaser. 

The  Chancellor. 

Francis  S.  Lathrop,  receiver  of  the  Central  Railroad  Com- 
pany of  New  Jersey,  and  William  Z.  Larned,  receiver  of  the 
New  Jersey  West  Line  Railroad  Company,  by  their  peti- 
tions, pray  that  the  sale  made  by  the  sheriff  of  Hudson 
county,  under  the  execution  for  the  sale  of  the  mortgaged 
premises  in  this  suit,  may  be  set  aside,  on  the  ground  of 
surprise. 

The  property  is  a  tract  of  land,  and  land  under  water,  of 
more  than  one  hundred  acres,  known  as  the  "W^est  Line 
Tract,"  in  Communipaw  Cove,  in  Hudson  county,  and  is 
said  to  be  of  very  great  value,  very  far  beyond  the  amount 
($123,000)  at  -which  it  was  sold  by  the  sheriff. 

The  receiver  of  the  West  Line  Company  was  interested  in 
the  property,  because  the  title  to  it  was  in  his  company, 
which  was  the  mortgagor.  Mr.  Larned  was  also  interested 
as  the  holder,  as  executor,  of  encumbrances  on  it  subsequent 
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to  that  of  the  complainants,  amounthig  to  more  than 
$25,000,  and,  as  executor,  he  was  the  holder  of  bonds  of  the 
West  Line  Company  to  the  amount  of  $460,000.  The 
receiver  of  the  Central  Railroad  Company  was  interested  as 
the  holder  of  bonds  to  the  amount  of  $900,000.  The  execu- 
tion was  issued  on  or  about  the  19th  of  November,  1875. 
Under  it  the  sheriff  advertised  the  property,  the  sale  to  take 
place  in  January,  1876,  and  from  that  day  he,  as  he  says, 
adjourned  the  sale  from  week  to  week  up  to  the  time  when 
the  property  was  sold,  December  26th,  1878,  a  period  of 
nearly  three  years. 

About  the  5th  of  May,  1876,  the  solicitor  of  the  complain- 
ants, then  attorney-general  of  this  state,  was  informed  that 
a  suit  had  been  instituted  in  the  United  States  circuit  court 
for  the  district  of  New  Jersey,  by  John  Taylor  Johnston,  in 
which  an  injunction  staying  the  proceedings  in  this  suit  was 
issued.  It  appears  that  soon  after  he  obtained  that  informa- 
tion, and  while  the  injunction  was  in  force,  and  in  view  of 
it,  he  directed  the  sheriff  to  discontinue  the  adjournment. 
The  injunction  was  not  dissolved  until  the  30th  day  of 
November,  1878.  He  supposed  that  his  instructions  had 
heen  obeyed,  and  that  the  adjournment  had  been  discon- 
tinued, and  that  new  advertisement  would  be  necessary. 
So,  also,  did  his  successor,  the  present  attorney-general, 
who  represented  the  complainants  in  the  suit  in  the  federal 
court,  on  the  application  to  dissolve  the  injunction.  When 
the  order  dissolving  the  injunction  was  made,  he  said,  in 
the  presence  of  the  counsel  of  Mr.  Johnston,  who  were,  also, 
of  counsel  with  the  receiver  of  the  Central  Railroad  Com- 
pany, that  the  adjournment  had  been  discontinued. 

After  the  injunction  was  dissolved  the  complainants' 
solicitor  directed  the  sheriff'  to  re-advertise  the  property, 
but  was  informed  by  the  latter  that  it  would  be  unneces-" 
sary,  because  he  had  continued  the  adjournments.  He 
thereupon  directed  that  the  sale  take  place,  and  it  took 
place  accordingly. 
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To  consider  the  merits  of  this  application:  It  is  said  that 
the  petitioners  have  no  substantial  interest  in  the  sale.  But,, 
as  before  stated,  the  receiver  of  the  West  Line  Company  is 
interested,  because  his  company  is  the  owner  of  the  equity 
of  redemption,  and  Mr.  Larned  is  interested,  as  executor, 
under  the  execution,  and  as  a  bondholder.  It  is  urged  that 
it  does  not  appear  probable  that  anything  will  be  realized 
by  him  as  receiver  on  a  resale,  because  there  is  no  evidence 
that  the  property  will  bring  even  the  amount  of  the  encum- 
brances. But  the  property  is  of  very  great  value,  and  I 
cannot  assume  that,  at  a  sale  properly  advertised,  it  will 
not  produce  more  than  the  amount  of  the  encumbrances. 
It  is  said,  also,  that  it  does  not  appear  probable  that  any- 
thing will  be  realized  for  him  as  an  encumbrancer  on  a  sec- 
ond sale,  because  there  are  encumbrances  of  large  amounts 
which  are  entitled  to  priority  over  his.  But  the  priority  of 
those  encumbrances  has  not  yet  been  established.  The 
surplus,  after  paying  the  amount  due  the  complainant,  is 
ordered  to  be  paid  into  court. 

It  is  urged,  also,  that  the  receiver  of  the  Central  Rail- 
road Company  has  no  interest.  What  has  been  said  in 
regard  to  the  interest  of  the  West  Line  receiver  is  appli- 
cable to  him  as  the  holder  of  bonds.  He  also  claims  to  have 
an  interest  in  the  property  by  title  superior  to  that  on  which 
the  complainants'  mortgage  rests,  but  that  title,  if  it  exists, 
will  not  be  affected  by  the  sale,  and,  in  that  respect,  the 
receiver  is  a  stranger,  and,  therefore,  cannot  intervene  to  set 
aside  the  sale.  It  will  be  sufficient,  however,  for  the  pur- 
poses of  this  motion,  to  consider  the  question,  in  view  of  the 
standing  which  the  West  Line  receiver  undoubtedly  has. 
On  the  25th  day  of  July,  1878,  he  was  about  to  sell  the 
interest  of  his  company  in  the  property  (and  his  title  is  that 
under  which  the  complainants'  mortgage  was  given),  when 
his  proceedings  to  that  end  were  stopped  by  this  court,  of 
its  own  motion,  by  an  order  of  that  date.  That  action  on 
the  part  of  the  court  was  induced  by  the  consideration 
that  the  property  was  claimed  by  two  insolvent  corpora- 
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tions,  the  West  Line  and  the  Central,  whose  affairs  the 
court  was  administering  under  the  statute.  There  was 
good  reason  why  the  property  should  not  be  sold  by  the 
West  Line  receiver,  subject  to  the  deadening  influence  of 
an  adverse  claim  upon  the  sale,  and  there  was  equally  good 
reason  why  the  court  should  not  permit  him  to  sell,  as 
the  property  of  the  West  Line  Company,  property  claimed 
by  the  receiver  of  another  trust  estate  in  its  hands.  These 
prudential  considerations  induced  the  court  to  restrain  him. 

The  object  of  the  litigation  in  the  federal  court  was  to 
assert  and  protect  the  paramount  title  which  the  Central 
Eailroad  Company  claimed  to  have  to  the  property. 

The  West  Line  receiver  subsequently  asked  leave  of  this 
court  to  take  steps  to  intervene  in  that  suit  to  protect  the 
interest  of  his  company.  The  leave  was  not  accorded, 
because  of  want  of  funds,  and  the  fact  that  it  was  supposed 
that  the  right  of  the  West  Line  Company  would  be  repre- 
sented and  defended  by  the  complainants  in  this  suit,  in  the 
protection  of  their  mortgage.  He  subsequently,  in  November, 
1878,  again  sought  such  leave,  representing  that  the  Lehigh 
Valley  Railroad  Company,  which  was  largely  interested  as 
holder  of  bonds  of  the  West  Line  Company,  had  agreed  to 
indemnify  him  against  the  costs  and  expenses  of  his  defence. 
The  leave  was  then  accorded  to  him.  The  injunction  in  the 
suit  in  the  federal  court  was  dissolved  without  his  knowl- 
edge. It  was  dissolved  on  the  ground  that,  not  having  been 
renewed,  it  continued  onl}^  until  the  next  term  of  the  court 
after  May  5th,  1876,  when  it  was  granted.  The  property 
was  then  put  up  for  sale  under  the  execution,  and  it  was 
struck  oflf  to  Mr.  Hartshorn,  vice-president  of  the  Lehigh 
Valley  Railroad  Company,  and  treasurer  of  the  Easton  and 
Amboy  Railroad  Company,  for  (as  he  says)  the  latter  com- 
pany, at  the  price  of  |123,000,  the  amount  due  the  com- 
plainants on  their  mortgage. 

If  the  sale  stands,^the  interest  of  Mr.  Earned  in  the  prop- 
erty as  receiver  and  executor  is  gone.  The  whole  amount 
of  the  liens  on  the  property  will  not  exceed  $300,000.     It  is 
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alleged,  and  it  is  not  denied,  that  a  sum  of  money  equal  to 
more  than  twice  the  amount  for  which  it  was  struck  off  has 
been  expended  in  the  reclamation  of  the  property,  and  it 
would  undoubtedly  bring  a  very  large  sum  beyond  the 
price  at  which  it  was  sold,  if  there  were  no  question  in 
regard  to  the  title.  The  receiver  of  the  AVest  Line  Com- 
pany claims  that  his  title  is  good,  and  that  the  claim  made 
in  the  suit  in  the  federal  court  against  it  is  invalid.  If  the 
sale  under  the  execution  will  indeed  convey  a  good  title,  it 
is  most  manifest  that  the  sale  ought  not,  under  the  circum- 
stances, to  be  permitted  to  stand.  Obviously,  I  cannot 
assume  that  the  adverse  claim  is  good.  But,  irrespective  of 
that  claim,  Mr.  Larned,  as  receiver  and  executor,  is  entitled 
to  the  ^benefit  of  the  provision  of  the  statute  for  notice  of 
the  sale:  It  is  quite  clear  that  practically  and  substantially 
the  sale  took  place  without  notice.  There  was  indeed  a 
compliance  with  the  letter  of  the  law,  the  sale  was  adver- 
tised, and  it  was  adjourned  from  week  to  w^eek  (it  is  said) 
up  to  the  day  on  which  it  took  place.  There  was  no  adver- 
tisement of  any  of  those  adjournments  in  any  newspaper 
(the  law  did  not  require  that  there  should  be  any),  and  it  is 
undeniable  that  no  person  in  interest,  not  even  the  com- 
plainants' solicitor,  had  any  knowledge  whatever  of  the  fact 
that  the  adjournments  were  being  made.  To  say  nothing 
of  notice  to  the  public  to  attract  bidders,  no  notice  was 
given  to  Mr.  Larned  that  the  sale  was  to  take  place.  The 
sheriff  says  that  he  relied  upon  the  complainants'  solicitor 
to  give  notice  to  the  parties  in  interest,  because  the  solicitor 
had  given  him  to  understand  that  he  would  notifj^  them; 
and  he  adds,  that  but  for  his  reliance  on  the  solicitor,  and 
his  belief  that  the  latter  had  notified  all  the  parties  in  inter- 
est, he  would  have  notified  the  Central  Railroad  Company, 
the  receiver  of  the  West  Line  Railroad  Company,  and  other 
parties  who  he  knew  were  interested  in  the  property,  that 
the  sale  was  to  take  place  on  the  26th  of  December,  1878. 
It  is  true  the  solicitor  denies  that  there  was  any  ground  for 
such  understanding  on  the  part  of  the  sheriff,  and  positively 
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denies,  also,  that  he  undertook  to  notify  the  parties  inter- 
ested in  the  property.  But  it  is  evident,  at  all  events,  that 
the  sheriff  supposed,  however  erroneously,  that  the  West 
Line  receiver  and  all  others  in  interest  were  to  be  notified 
by  the  complainants'  solicitor,  and  therefore  did  not  himself 
notify  them,  as  he  would  otherwise  have  done.  The  want  of 
due  notice  constrains  me  to  consider  the  sale  an  unfair  one. 
The  adjournments  by  the  sheriff,  after  May,  1876,  having 
been  not  only  unauthorized  but  made  against  the  directions 
of  the  complainants'  solicitor,  cannot,  under  the  circum- 
stances, be  regarded  as  a  substantial  compliance  with  the 
requirements  of  the  law.  Adjournments  so  made  for  so 
long  a  period  (about  two  years  and  a  half),  in  the  presence 
of  none  of  the  parties,  not  even  with  the  knowledge  of  any 
of  them,  and  of  which  no  notice  whatever  is  given  to  any 
one,  cannot  be  held  to  be  more  than  a  mere  compliance 
with  the  letter  of  the  law.  It  is  manifest  that  the  object  of 
the  statute  in  requiring  notice  was  not  answered.  Practi- 
cally, it  was  precisely  as  if  no  notice  had  been  given. 

AVhile  it  is  the  duty  of  the  court  to  uphold  judicial  sales 
fairly  conducted,  and  to  give  to  purchasers  thereat  the  ben- 
efit of  their  purchases,  it  is  no  less  its  duty  to  see  to  it  that 
the  defendant  in  execution  has  the  benefit  of  that  important 
provision  for  notice  which  the  law  has  made  for  his  protec- 
tion.    Cummins  v.  Little,  1  C.  E.  Gr.  48. 

It  may  be  added  that,  in  view  of  the  action  of  the  court 
before  mentioned,  in  restraining  the  West  Line  receiver,  the 
sale  may  justly  be  regarded  as  a  surprise  upon  the  court 
itself. 

The  sale  will  be  set  aside  on  such  terms  as  to  protect  the 
complainants  against  loss  on  a  resale  of  the  property,  and  to 
indemnify  the  purchaser  for  loss  of  interest  on  the  percent- 
age paid  by  him,  and  his  costs  of  this  application. 

It  will,  therefore,  be  ordered  that,  if  the  petitioners,  or  one 
of  them,  furnish  bond  (not  to  be  signed  by  either  of  them, 
however,  as  receiver)  that  the  property  on  a  resale  shall  bring 
the  amount  then  due  the  complainants  on  the  execution, 
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with  costs  of  both  sales,  and  pay  to  the  purchaser  interest 
on  the  percentage  (which  of  course  is  to  be  repaid  to  him) 
paid  to  the  sheriff  ou  the  sale,  with  his  costs  of  this  applica- 
tion, the  sale  will  be  set  aside.  It  was  urged,  on  the  argu- 
ment, that  if  the  sale  be  set  aside  the  complainants  will  thus 
lose  the  benefit  of  recourse  to  Asa  Packer,  who,  they  claim, 
is  surety  for  the  West  Line  Railroad  Company  on  their 
bond,  to  secure  which  the  mortgage  foreclosed  in  this  suit 
was  given.  But  if  the  sale  be  set  aside  by  the  court  for  no 
fault  of  the  complainants,  no  such  consequence  could  be 
visited  upon  them.  The  purchaser  is  not  lost  through  their 
default,  nor  are  they  chargeable  with  the  loss.  The  security 
required  on  setting  aside  the  rule  will  probably,  however, 
obviate  8.ny  question  on  this  point. 


Louisa  E.  Pine 

V. 

John  Shannon  and  others. 


A  plaintiff  in  attachment  claiming  a  lien  on  a  mortgage  debt  by 
virtue  of  his  attachment,  is  a  necessary  party  defendant  to  a  bill  to 
foreclose  such  mortgage. 


Bill  to  foreclose.     On  general  demurrer. 
Mr.  George  Van  Horn,  for  demurrants. 
Mr.  S.  C.  Mount,  for  complainant. 

The  Chancellor. 

The  question  presented  is,  whether  George  Van  Horn  is, 
under  the  averments  of  the  bill  as  amended,  a  necessary  or 
proper  party  to  the  suit.     A  general  demurrer  to  the  bill  in 
33 
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its  original  form  was  sustained  {Pine  v.  Shannon^  3  Stew.  404) 
because  of  the  lack  of  necessary  averments.  It  is  admitted 
that  those  averments  have  now  been  made  by  the  amend- 
ments. Mr.  Van  Horn  seeks,  by  the  second  demurrer,  to 
call  in  question  the  propriety  of  making  him  a  party  to  the 
bill.  He  is  made  a  party  because  he  has  attached  the  mort- 
gage debt  in  the  hands  of  the  mortgagor,  under  an  attach- 
ment at  law  against  the  complainant  and  her  husband, 
issued  at  his  suit.  He  claims  to  have  a  legal  lien  on  the 
mortgage  debt,  which  he  is  seeking  to  enforce  as  against 
the  complainant  and  the  mortgagor.  He  is  a  necessary 
party.  Jones  on  Mortgages  §  1368.  He  is  properly  made  a 
defendant.  This  question  was  substantially  decided  under 
the  first  demurrer. 

The  demurrer  will  be  overruled,  with  costs. 


The  Cairo  and  Fulton  Railroad  Company 

V. 

Titus  and  Scudder. 

A  complainant  sought  to  obtain  a  new  trial  in  equity  on  the  ground 
that  the  attorney  of  the  plain tiifs  in  the  suit  at  law  (the  defendants  in 
this  court)  fraudulently  concealed  a  written  agreement,  which,  it  was 
insisted,  materially  affected  the  plaintiffs'  claim,  to  the  great  advantage 
of  the  defendants.  It  appeared  that,  before  the  suit  was  commenced, 
the  plaintiffs'  attorney  handed  the  agreement  to  the  defendants'  attor- 
ney (not  the  counsel  who  tried  the  cause  for  them,  however),  for 
examination.  It  appeared,  also,  that  the  person  who  negotiated  the 
transaction  (an  advance  of  money)  which  resulted  in  the  agreement, 
and  who  made  the  agreement,  and  who  professed  to  have  been  acting 
thei'ein  as  the  agent  of  the  defendants,  was  a  witness  for  the  plaintiffs; 
that  he  was  accessible  to  the  defendants  and  their  counsel,  both  before 
and  at  the  time  of  the  trial,  but  they  did  not  examine  him  on  the  sub- 
ject of  the  existence  of  the  agreement,  or  of  any  such  agreement. 
Such  examination  was  to  be  expected,  because  the  defendants  claimed 
that  in  the  transaction  the  witness  acted  for  himself,  and  not  for  the 


S  Stew.]  FEBRUARY  TERM,  1879.  503 

Cairo  &  Fulton  E.  R.  Co.  v.  Titus. 

defendants.  It  appeared,  also,  that  there  was  no  concealment  on  the 
part  of  the  plaintiffs  of  the  character  of  their  demand. — Held,  that, 
under  the  circumstances,  the  complainants  had  no  claim  to  relief. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  T.  N.  Mc  Garter,  for  complainant. 

Mr.  Joseph  C.  Potts  and  Mr.  0.  Parker ^  for  defendants. 

The  Chancellor. 

The  ground  on  which  relief  is  sought  in  this  case,  was 
fully  stated  in  the  opinion  delivered  on  the  decision  of  the 
motion  for  a  dissolution  of  the  injunction.  Cairo  ^  Ftdton 
Railroad  Company  v.  Titus,  12  C  E.  Gr.  102.  That  motion 
was  granted,  but,  on  appeal,  the  order  was  reversed  and 
the  cause  remitted  to  this  court  to  be  proceeded  in.  Cairo 
Jr  Fulton  Railroad  Company  v.  Titus,  1  Stew.  269.  Though 
the  merits  of  the  controversy,  of  course,  were  not  involved 
in  the  decision  of  that  motion,  yet,  both  in  this  court  and  the 
appellate  one,  views  bearing  upon  the  decision  upon  the 
merits  were  more  or  less  positively  expressed.  And  it  is 
claimed  that  the  opinion  of  the  majority  of  the  court  of 
errors  and  appeals  was  in  direct  contrariety  to  that  of  this 
court  on  the  subject  of  the  character  and  consequent  import- 
ance in  the  cause  of  the  agreement,  the  concealment  of 
which  is  the  burden  of  the  complaint,  and  the  ground  on 
which  a  new  trial  in  equity  is  sought. 

To  me  it  appeared,  as  it  still  does,  quite  clear  that  that 
agreement  did  not  give  to  Dr.  Guthrie  an  option  to  pay  the 
$5,000  and  interest,  in  lieu  of  the  delivery  of  the  bonds  in 
case  the  bonds  were  not  issued  within  the  year,  but  that  the 
provision  for  such  repayment  was  a  mere  guarantee  on  his 
part.  It  is  quite  unnecessary  that  those  views,  which  are 
given  at  length  in  the  opinion  in  12  C.  E.  Gr.,  should  be 
reproduced'  here.     Though  they  were  not  concurred  in  by 
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the  appellate  tribunal,  it  is  by  no  means  clear  that  that  court 
intended  to  be  understood  as  rejecting  them,  and  it  will, 
perhaps,  most  truly  express  their  position  to  say  that  they  did 
not  adopt  them.  Their  language  is  :  "  The  present  appeal 
does  not  involve  the  merits  of  the  controversy  between  the 
parties.  The  only  question  is,  whether  sufficient  equity  is 
shown  to  justify  the  court  in  holding  the  injunction  until  the 
final  hearing  of  the  cause.  Was  the  newly-discovered  evi- 
dence material  to  establish  the  complainants'  defence  to  the 
action  at  law,  and  coald  they,  by  the  exercise  of  due  dili- 
gence, have  discovered  the  same  in  time  to  avail  themselves 
of  it  upon  the  trial?" 

"  The  alleged  newly-discovered  evidence  consist's  of  a  writ- 
ten agreement  between  Guthrie  and  Titus  &  Scudder,  rela- 
tive to  the  subject  matter  of  the  controversy  between  the 
parties,  a  discovery  of  which  was  prayed  in  the  bill,  and 
which  is  set  forth  in  the  defendants'  answer,  and  of  the 
existence  of  which  the  complahiants  allege  themselves  to 
have  been  entirely  ignorant  until  a  few  days  previous  to  the 
filing  of  their  bill." 

"  It  cannot  be  doubted  that  this  agreement  was  very 
important  evidence  on  behalf  of  the  complainants,  and 
material  to  their  defence  of  the  suit.  It  sets  forth  the  terms 
of  the  negotiation  between  the  parties,  and,  while  it  is  not 
now  necessary  to  discuss  its  meaning,  or  to  settle  its  true 
construction,  about  which  counsel  widely  differ,  it  is  suffi- 
cient to  say  that  it  lay  at  the  very  foundation  of  the  contro- 
versy ;  that  the  cause  could  not  have  been  fairly  and  fully 
tried  without  it;  that,  if  produced,  it  must  have  received 
the  serious  consideration  of  the  tribunal  before  which  the 
cause  was  tried;  and  that,  by  it,  the  result  of  the  trial 
might,  and  probably  would,  have  been  changed  or  materially 
modified." 

In  my  judgment,  it  would  be  unjust  to  that  court  to  give 
to  this  language,  under  the  circumstances,  the  weight  of  a 
final  adjudication  upon  the  construction  of  that  instrument. 
They  merely  adjudged  that  the  injunction  should  be  held 
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until  the  final  hearing.  It  is  not,  however,  designed  to  put 
the  decision  of  this  cause  upon  any  ground  which  shall  even 
seem  to  contravene  the  views  or  the  intimation  of  opinion 
of  that  court.  Conceding  that  the  agreement  was  impor- 
tant testimony  for  the  complainants  on  the  trial  at  law,  the 
question  remains,  whether  they  are  shown  to  be  entitled  to 
any  relief  here  because  of  its  non-production,  or  the  omis- 
sion on  the  part  of  Titus  &  Scudder  to  communicate  to  the 
complainants'  counsel  at  that  time  the  fact  of  its  existence, 
so  that  they  might  have  availed  themselves  of  it  as  evidence 
in  their  favor.  Said  the  court  of  appeals  :  "  They  are  not 
now  entitled  to  the  benefit  of  this  evidence,  or  to  any 
equitable  interference  with  the  judgment,  if  there  has  been 
negligeuce  or  laches  on  their  part.  If  this  evidence  might 
have  been  discovered  by  the  exercise  of  ordinary  diligence 
on  the  part  of  the  complainants,  in  time  to  be  available  at 
the  trial  of  the  cause,  they  are  not  entitled  to  relief."  It  is 
hardly  necessary  to  remark  that  a  new  trial  in  equity  cannot 
be  had  merely  under  cover  of  equitable  grounds  for  it,  but 
the  equitable  grounds  must  be  shown  to  exist,  and  whether 
the  relief  will  be  granted  depends  upon  them,  and  upon 
them  alone. 

The  only  ground  for  relief  in  this  case  is  the  agreement. 
The  bill  alleges  that,  if  produced,  it  would  have  shown  that 
the  company  were  not  liable  to  Titus  &  Scudder  at  all,  or,  if 
liable,  it  \vas  only  to  the  amount  of  $5,000  and  interest; 
that  the  right  of  redemption  was  secured  to  them  by  the 
agreement. 

It  is  a  most  important  question,  then,  whether  the  com- 
pany might,  but  for  their  inattention  or  negligence,  or  that 
which  is  attributable  to  them,  have  availed  themselves  of  it. 
If  this  question  be  decided  adversely  to  them,  their  case  in 
this  court  fails  utterly.  What,  then,  is  the  proof?  When 
Mr.  Ashbel  Green,  the  attorney  and  counsel  of  the  company, 
called  upon  Mr.  Pott3,  who  was  the  attorney  of  Titus  & 
Scudder  and  had  the  claim  in  his  hands  for  collection,  on 
the  25th  of  September,  1871,  Mr.  Potts  mentioned  the  claim 
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to  him.  Mr.  Green,  according  to  Mr.  Potts's  testimony, 
asked  what  the  claim  was;  and  Mr.  Potts,  as  he  swears, 
took  from  the  safe  three  papers  (the  two  acceptances  and 
the  agreement)  and  handed  them  to  Mr.  Green.  He  says 
that  Mr.  Green  stood  with  them  in  his  hands  two  or  three 
minutes,  apparently  reading  them,  and  then  asked  him 
"what  the  claim  could  be  settled  for;"  to  which  Mr.  Potts 
replied,  "  for  the  principal,  $5,000,  with  interest  from  the 
date  of  payment;"  that  Mr.  Green  asked  what  it  would 
amount  to  ;  to  which  Mr.  Potts  replied,  that  as  the  money 
was  paid  by  installments  at  different  dates,  it  would  require 
a  little  calculation  to  make  up  the  amount,  and  Mr.  Green 
told  him  to  make  the  calculation  and  drop  him  a  line,  call- 
ing his  attention  to.  the  matter  and  giving  him  the  amount, 
so  that  he  might  lay  the  matter  before  Mr.  Marquand.  On 
the  next  day,  September  26th,  1871,  Mr.  Potts  wrote  and 
sent  to  Mr.  Green  the  letter  which  is  set  out  in  the  com- 
plainants' bill,  in  which  he  said  that  the  claim  of  Titus  & 
Scudder  against  Dr.  Guthrie  amounted  to  |6, 207.52  (princi- 
pal and  interest  due  September  30th,  1871),  for  which  they 
held  the  acceptance  of  the  Cairo  and  Fulton  Railroad  Com- 
pany by  Mason  Brayman,  president,  for  twenty-five  bonds, 
first  mortgage  land  grant,  each  |1,000,  and  added  a  request 
that  Mr.  Green  would  inform  him  whether  a  settlement  of 
the  claim  could  be  made.  The  testimony  of  Mr.  Potts,  that 
he  showed  the  agreement  at  his  office  on  the  occasion  above 
mentioned,  to  Mr.  Green,  is  not  contradicted.  Mr.  Green 
merely  says  that  the  paper  was  not  shown  to  him  by  ISIr, 
Potts,  on  that  occasion,  to  his  recollection.  He  also  says, 
that  he  does  not  recollect  ever  to  have  seen  it,  and  has  na 
recollection  of  ever  having  heard  of  it,  until  some  time  after 
he  was  informed  that  proceedings  had  been  instituted  in 
Missouri  on  the  judgment.  But  Mr.  Green  also  says,  that 
he  has  no  recollection  of  any  mention  having  been  made  to 
him  at  that  time  of  the  claim  of  Titus  &  Scudder ;  that  Mr. 
Potts  mentioned  to  him  some  claim  against  Dr.  Guthrie, 
but  he  cannot,  at  this  distance  of  time,  undertake  to  say 
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who  held  it.  He  swears,  indeed,  that  at  the  time  when  he 
procured  the  entry  of  the  appearance  of  the  company  to  the 
suit  brought  by  Titus  &  Scudder,  he  had  no  knowledge  of 
the  contents  or  existence  of  the  agreement — but  that  does 
not  contradict  the  testimony  of  Mr.  Potts.  Mr.  Green  has 
no  recollection  of  ever  having  seen  the  letter  above  men- 
tioned until  about  the  time  of  the  commencement  of  this 
suit,  but  no  doubt  is  suggested  that  it  was  sent  to  him  on 
the  26th  of  September,  i871.  It  came  to  Mr.  Marquand 
from  the  office  of  Mr.  Green's  law  firm,  a  long  time  after- 
wards, among  other  papers  pertaining  to  the  railroad  com- 
pany's business  sent  from  there.  But,  further,  Mr.  Marquand 
says,  in  his  testimony,  that  he  thinks  that  in  September  he 
heard  directly  from  Mr.  Potts,  or  from  Mr.  Green  after  his 
interview  with  Mr.  Potts,  that  Titus  &  Scudder  had  a  claim 
against  the  company.  He  says  that  was  what  induced  him 
to  make  inquiries  about  it  from  the  officers  of  the  company, 
and  he  says  that  the  president  and  attorney  said:  "We 
know  about  that ;  that  is  a  private  matter  of  Guthrie's ;  the 
company  have  nothing  to  do  with  it."  He  acknowledged 
service  of  the  writ  on  the  28th  of  November,  1871.  So  that, 
before  the  suit  was  commenced,  he  knew  that  the  president 
and  attorney' of  the  company  not  only  professed  to  be  fully 
acquainted  with  the  claim  which  Titus  &  Scudder  made 
against  the  company,  but  professed  to  be  satisfied,  not  only 
that  it  was  no  valid  claim  against  the  company,  but  that  it 
was  a  mere  private  claim  of  Dr.  Guthrie's. 

Again,  there  is  not  the  slightest  ground  for  any  claim 
that  there  was  either  misrepresentation  or  concealment  on 
the  part  of  Titus  &  Scudder.  The  letter  of  September  2Gth, 
1871,  refers  to  the  claim  as  a  claim  against  Dr.  Guthrie,  and 
mentions  the  acceptances.  Here  is  surely  evidence  that  the 
claim  against  the  company  was  presented  without  conceal- 
ment. According;  to  Mr.  Marquand,  the  president  and 
attorney  both  knew  the  character  of  the  claim,  and  not  only 
denied  that  there  was  any  liability  on  the  part  of  the  com- 
pany in  respect  to  it,  but  declared  that  it  was  merely  a  pri- 
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vate  debt  of  Dr.  Guthrie's.  With  this  knowledge  and  the 
information  derived  from  the  acceptances  themselves,  the 
company  came  to  the  trial.  Their  counsel  asked  no  ques- 
tion of  Dr.  Guthrie  about  the  agreement.  Dr.  Guthrie,  on 
the  trial,  testified  that  he  borrowed  the  money  for  the  com- 
pany. Their  counsel  says  that  Dr.  Guthrie  told  him  before 
the  trial  that  the  acceptances  were  the  only  thing  fixing 
liability  on  the  company,  and  yet  he  refrained  from  cross- 
examining  him  on  the  subject.  He  gives  no  reason  for  this, 
but  says  that  it  is  difficult  for  him,  at  this  time,  to  say  what 
his  reason  was,  though  he  had  a  reason  that  was  satisfactory 
to  himself  at  the  time ;  that  he  had  other  relations  with  him, 
&c.  The  suit  was  against  the  company,  to  recover  the  value 
of  the  bonds,  and  a  count  had  been  added  to  the  declaration 
with  a  view  to  the  admission  of  proof  that  the  money  was 
borrowed  for  the  company. 

Guthrie  appears  to  have  been  accessible  to  the  counsel  of 
the  company  before  the  trial,  and  they  appear  to  have  con- 
versed with  him  on  the  subject  of  the  transaction  with  a 
view  to  the  defence.  Moreover,  the  company,  though  they 
postponed  the  trial  because  of  the  absence  of  Brayman  at 
the  previous  term,  do  not  appear  to  have  made  any  effort  to 
obtain  his  presence  or  his  testimony.  On  this  point  the 
counsel  who  tried  the  cause  for  the  company  says  he  cannot 
now  tell  why  the  testimony  of  Brayman  was  not  procured. 

But  further :  On  the  trial  Dr.  Guthrie  testified  that  the 
orders  for  the  bonds  (the  acceptances),  which  called  for 
bonds  to  be  issued  under  a  contract,  were  put  in  that  form 
without  consultation  with  Titus  &  Scudder,  or  anybody  else. 
He  says:  "The  order  was  worded  in  this  manner  to  avoid 
the  necessity  of  acknowledging  that  the  Cairo  &  Fulton 
Railroad  Company  were  selling  its  bonds  at  that  price,  but 
that  I  myself,  as  an  individual,  took  the  responsibility  or 
having  sold  those  bonds,  although  it  was  for  the  company, 
and  the  money  was  used  by  the  company;  but  it  was  not 
desirable  that  the  Cairo  &  Fulton  Railroad  Company  should 
be  recognized  and  known  as  having  sold  the  bonds  at  so 
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very  low  a  figure,  and  to  avoid  this  that  order  was  drawn  to 
refer  to  a  contract  that  was  even  then  abrogated."  To  the 
suggestion,  by  way  of  question,  "  It  did  not  refer  to  the 
bargains  between  you  and  Titus  ?"  he  answered  :  "  Simply 
for  prudential  reasons;  for  the  interest  of  the  company  it 
was  not  desirable  to  acknowledge  that  we  were  selling  an}- 
bonds  or  had  sold  any  for  the  company."  He  then  said  the 
contract  was  afterwards  abrogated.  It  would  seem  to  have 
been  very  much  a  matter  of  course  for  the  counsel  of  the 
company  to  have  inquired,  in  cross-examination,  as  to  the 
evidence  of  the  agreement  between  the  witness  and  Titus, 
with  whom  the  negotiation  was  conducted  in  behalf  of  his 
firm.  On  cross-examination,  Guthrie  said:  "Whether 
Titus  approached  me  with  regard  to  these  bonds,  or  I  him,> 
I  am  not  able  to  say,  but  the  question  was  mooted  between 
us  as  to  the  value  of  the  Cairo  &  Fulton  bonds  prospectively, 
and  as  to  my  authority  to  dispose  of  a  certain  quantity  of 
those  bonds  for  money :  that  negotiation  was  carried  through, 
and  an  ag^-eement  made  that  I  was  to  receive  from  them 
^5,000,  for  which  they  were  to  receive  from  the  Cairo  & 
Fulton  Railroad  Company,  in  due  course  of  time,  twenty- 
five  of  the  first  mortgage  bonds  of  the  company  on  an  issue 
of  $5,000,000;  that  money  was  paid  to  me  (my  memory  is) 
in  three  installments,  but  I  have  no  papers  with  me  to 
verify  that  fact,  but  the  whole  $5,000  were  paid  to  me,  and 
the  order  upon  General  Brayman  was  given  as  a  guarantee 
for  the  delivery  of  the  bonds  to  them." 

Again,  it  would  seem  that  an  inquiry  as  to  the  evidence 
of  the  agreement  here  mentioned  would  have  been  natural, 
but  no  such  inquiry  was  made.  On  the  other  hand,  inquiry 
was  made  of  the  witness  as  to  what  he  said  to  Titus  in 
reference  to  the  necessities  of  the  company  as  to  the  money, 
to  which  he  replied  that  he  told  Titus,  in  general  terms, 
that  he  (Guthrie)  and  Brayman,  had  each  spent  a  great  deal 
of  money  for  the  company,  and  that  the  company  were  in 
necessitous  circumstances,  and  needed  the  means  to  publish 
maps,  to  get  out  prospectuses,  to  publish  pamphlets,  which 
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they  were  then  using  in  an  endeavor  to  carry  their  line 
through  Texas  to  the  Mexican  line,  by  additional  aid  from 
congress ;  that  they  had  re-organized  the  company  out  of 
funds  of  their  own,  mostly  Guthrie's,  and  had  paid  the 
expenses  of  the  meeting  of  the  board  of  directors  from  time 
to  time.  To  the  question  :  "Was  tlie  money  you  received 
of  Titus  part  of  the  money  returned  to  you  for  money 
advanced?"  he  replied:  "Some,  a  small  part  of  it,  was 
paid  to  me  for  my  advances  and  my  salary  ;  most  of  it  was 
used  for  the  affairs  of  the  company  at  Little  Rock  and  New 
York,  and  part  of  it,  I  remember  now,  went  for  the  recover}-^ 
of  the  papers  and  books  of  the  company,  which  were  found 
in  Texas  by  an  agent  we  sent  for  them;  they  had  been 
carried  off  by  the  confederate  government  during  the  occu- 
pancy of  Little  Rock."  And,  in  this  connection,  it  may  be 
remarked  that  the  letter  of  June  6th,  1871,  from  Brayman 
to  Guthrie,  corroborates  the  latter,  and  goes  very  far 
towards  showing  that  the  transaction  was,  indeed,  in  behalf 
of  the  company,  and  was  understood  by  Guthrie  and  Bray- 
man to  be  a  sale  of  the  bonds  of  the  company  by  the  com- 
pany without  reference  to  the  contract,  and  that  the  companj' 
had  the  proceeds  and  benefit  of  the  transaction.  The  proof 
also  shows  not  only  that  bonds  to  a  very  large  amount  were 
issued  to  the  contractors  under  the  contract,  but  that  Dr 
Guthrie  received  from  the  company  bonds  to  the  amount, 
at  their  par  value,  of  |35,000,  for  his  interest  in  the  con- 
tract. And  it  shows,  further,  that  the  rights  of  Titus  & 
Scudder,  under  the  acceptances,  treating  them  merely  as 
orders  drawn  by  Guthrie  on  his  own  account,  and  not  in 
behalf  of  the  company,  were  entirely  ignored. 
The  bill  will  be  dismissed,  with  costs. 
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William  E.  Farrell  and  others 

V. 

Augustus  H.  Richards. 

The  right  of  every  riparian  owner  to  use  the  water  flowing  through 
his  land  for  its  proper  irrigation,  is  subject  to  the  limitation  that 
his  use  for  that  purpose  must  .be  such  as  not  essentially  to  interfere 
with  the  natural  flow  of  the  stream,  or  essentially  and  to  the  material 
injury  of  the  proprietors  below  to  diminish  the  quantity  of  water 
that  goes  to  them. 

Bill  for  relief.  Oq  order  to  show  cause,  heard  on  bill  and 
affidavits  on  both  sides. 

Mr.  S.  H.  Gre)j^  for  complainants. 

Mr.  H.  Richards,  for  defendant. 

The    CHANCEfLLOR. 

The  bill  is  filed  by  the  owners  and  lessee  of  the  property 
in  Atlantic  county  long  known  as  the  Pleasant  Mills,  but 
now,  also,  as  the  Nescochague  Mills,  against  Augustus  H. 
Richards,  to  restrain  him  from  diverting,  to  the  damage  of 
the  complainants,  as  owners  and  lessee  of  the  mill  property, 
a  stream  known  as  the  Forge  stream,  by  which  one  of  the 
two  ponds  of  the  complainants,  known  as  the  Forge  pond, 
is  supplied  with  water.  From  that  pond  the  other, 
called  the  Pleasant  Mills  pond,  and  on  which  their  mills 
are,  draws  part  of  its  supply;  and  the  mills,  which  are 
driven  by  water-power,  depend  wholly  on  the  ponds  for 
their  power.  The  two  ponds  are  connected  by  a  ditch  or 
canal.  This  connection  between  the  ponds,  and  the  use  of 
the  water  in  both  of  them  to  drive  the  machinery  of  the  mills, 
have  existed  for  over  fifty  years,  though  there  was  an  inter- 
val of  about  ten  years  from  the  time  when  the  mills  were 
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burned  to  the  time  when  they  were  rebuilt  (which  was  in  or 
about  1860)  when  the  mill  site  was  not  used. 

The  defendant,  by  various  conveyances  to  him  from  the 
year  1858,  has  become  the  owner  of  a  large  tract  of  land, 
of  about  two  thousand  five  hundred  acres,  extending  from 
the  head  of  the  Forge  stream  up  and  along  that  stream  for 
about  three  miles  and  a  half.  This  property,  or  a  consider- 
able part  of  it,  is  used  by  him  for  the  production  of  cran- 
berries. In  1876  (according  to  the  evidence  it  was  probably 
in  the  summer  and  fall),  he  dug  a  large  ditch,  extending 
from  the  upper  part  of  that  tract  to  the  Forge  pond.  His 
object  in  digging  the  ditch  was,  to  irrigate  his  land.  He 
also,  at  the  same  time,  for  the  purpose  of  diverting  the 
water  of  the  stream  into  the  ditch,  constructed,  with  stones, 
brickbats  and  pieces  of  fence-rails  driven  into  the  bottom  of 
the  stream  by  way  of  piling,  a  dam  in  the  stream.  He  and 
his  witnesses  say  that  it  extended  only  partially  across  the 
stream ;  but  some  of  the  complainants'  witnesses  testify  that 
it  is  entirely  across  the  main  body  of  the  stream. 

In  the  summer  of  1877,  the  complainants,  William  E.  Far 
rell  (he  is  the  owner  of  two  undivided  thirds  of  the  Pleasani 
Mills  property)  and  Lucius  H.  Warren  (lessee  of  the  other 
third),  were  operating  the  mills  as  partners.  They  then,  in 
the  month  of  August,  perceived  a  sudden  and  very  consid 
erable  diminution  of  their  water-power,  which  was  found  tc 
be  due  to  the  decrease  of  the  water  in  the  Forge  pond- 
The  season  being  an  unusually  wet  one,  and  they  being 
unable  to  account  for  the  diminution  of  the  water,  set  on 
foot  investigations  which  resulted  in  the  discovery  of  the 
existence  of  the  dam  and  ditch.  The  ditch  was  then  founa 
to  be  draining  the  water  from  the  Forge  stream  in  large, 
quantities.  In  January,  1878,  they  filed  their  bill  in  thi* 
cause  for  relief,  praying  that  the  defendant  may  ,be. 
restrained  from  interfering  in  any  way  with  the  natural  anri 
ancient  flow  of  the  water  down  the  Forge  stream,  and  from, 
storing  or  retaining  the  water  of  the  stream,  and  that  the 
dam  built  by  him,  or  so  much  of  it  as  may  be  found  to 
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interfere' with  the  natural,  ancient  flow  of  the  water  in  the 
stream,  may  be  decreed  to  be  a  nuisance.  They  show,  by 
the  bill,  a  case  of  irreparable  injury.  On  the  filing  of  the 
bill,  an  order  to  show  cause  why  an  injunction  should  not 
be  issued  was  made,  and  under  it  numerous  affidavits  were 
taken  on  both  sides,  which  have  been  read  without  objection. 

The  defendant  resists  the  application  for  an  injunction 
principally  on  the  ground. that,  in  1858,  when  he  purchased 
part  of  his  land,  the  owners  of  the  mill-site  were  not  using, 
and  had  not  for  several  years  previously  thereto  used, 
the  water  of  the  Forge  pond  for  the  production  of  power, 
and  did  not  resume  the  use  of  it  for  that  purpose  until 
two  or  three  years  after  he  purchased  his  land,  and 
after  he  had  begun  the  cultivation  of  cranberries  thereon,, 
and  expended  his  money  in  adapting  his  land  thereto; 
that  the  diminution  of  the  water  is,  in  fact,  but  slight  and 
immaterial,  and  that  there  is  no  actual  loss  of  power,  but  an 
apparent  one  only,  which  is  due  to  the  fact  that  the  com- 
plainants, Farrell  and  Warren,  have  put  into  the  mills  more 
and  heavier  machinery,  requiring  greater  power  to  operate 
it  than  that  which  was  formerly  in  the  mills;  that  the  com- 
plainants have  raised  the  dam  of  the  Forge  pond ;  that  the 
dam  &c.  are  leaky,  and  waste  the  w^ater;  and  that  the 
defendant  has  the  right  to  the  water  which  he  takes  for  the 
purpose  of  irrigation,  for  which  purpose  alone  he  diverts  it; 
and  that,  after  using  it,  he  returns  all  the  surplus  to  the 
Forge  pond ;  and  that,  by  means  of  some  ditches  which  he 
has  dug  through  his  land,  more  water  is  contributed  to  the 
pond  than  the  defendant  uses  from  the  Forge  stream  in 
irrigating  his  lands. 

It  appears  to  be  established  by  the  affidavits,  that  the 
complainants'  mill-site  has  existed  for  about  half  a  century^ 
that  it  has  been  used  as  such  for  all  that  time^  except  the 
period  of  about  ten  years  before  referred  to ;  that  the  con- 
nection between  the  two  ponds  has  existed  since  1827,  and 
that  the  defendant  constructed  the  dam  and  ditch  of  which 
complaint  is  made. 
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The  dam  was  constructed  by  the  defendant,  not  on  his 
own  land,  but  on  the  land  adjoining  his  above,  and  the 
ditch  commences  on  the  latter  land.  According  to  the 
defendant's  testimony,  the  ditch  is  five  or  six  feet  wide.  Its 
capacity  for  withdrawing  the  water  from  the  stream  appears 
by  the  testimony  of  an  engineer,  sworn  on  behalf  of  the 
complainants.  He  testifies  that,  in  his  opinion,  there  passed 
through  it,  on  the  7th  of  August,  1877,  the  day  on  which 
the  investigation  into  the  cause  of  the  decrease  of  the  water 
in  the  Forge  pond  was  made,  about  twelve  hundred  gallons 
a  minute.  That  it  was  capable  of  such  diversion  of  the 
water  is  not  denied.  Indeed,  it  appears,  by  the  testimony 
of  the  engineer  employed  by  and  sworn  for  the  defendant, 
that  on  the  1st  of  March,  1878,  the  quantity  diverted  was 
about  eleven  gallons  a  second,  or  six  hundred  and  sixty  gal- 
lons a  minute.  The  last-mentioned  occasion,  it  may  be 
remarked,  was  one  on  which  the  witness  was  making  meas- 
urements and  calculations,  to  be  used  in  behalf  of  the 
defendant  in  this  suit,  and  it  does  not  appear  that  the  con- 
ditions were  not  favorable  to  the  defendant,  for  it  does  not 
appear  whether  the  gate  was  entirely  up  or  not.  The 
stream,  at  its  entrance  into  the  pond,  is  from  twenty-five  to 
fifty  feet  wide,  and  from  three  to  five  feet  deep.  The  engi- 
neer before  mentioned,  sworn  for  the  complainants,  testifies 
that  at  least  one-seventh  of  all  the  water  used  at  the  mills  is 
by  the  dam  and  ditch  diverted  therefrom,  and  that  the  loss 
of  power  is  in  proportion  one-seventh. 

The  evidence  shows  that  the  defendant  constructed  the 
dam  and  ditch  in  the  summer  and  fall  of  1876.  The  dam 
was  made  of  material  taken  from  the  foundation  of  an  old 
glass-works,  and  there  appears  to  have  been  a  very  large 
quantity  (a  great  many  wagon-loads)  of  that  material,  stones 
and  brickbats,  thrown  into  the  stream  to  make  the  da«i. 
The  evidence  shows  that  it  was  built-  across  the  main 
stream  (the  stream  is  there  divided  by  an  islet,  which,  at 
high  water,  is  overflowed),  and  on  a  sand  bar.  The  proof 
is  that,  as  soon  as  the  ditch  began  to  withdraw  the  water 
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from  the  stream  the  effect  was  perceived  at  the  mills,  and 
in  August,  1877,  the  effect  was  so  great  that  the  operations 
of  the  mills  were  seriously  affected.  These  facts  are  conclu- 
sive as  to  the  amount  withdrawn,  and  the  consequent  injury 
to  the  complainants.  The  defendant  has  no  right  to  so  use 
the  water  as  to  diminish  its  quantity  to  the  prejudice  of  the 
complainants.  While  every  riparian  owner  has  a  right  to 
use  the  water  flowing  through  his  land  for  the  proper  irri- 
gation of  his  land,  his  use  for  that  purpose  must  be  such  as 
not  essentially  to  interfere  with  the  natural  flow  of  the 
stream,  or  essentially  and  to  the  material  injury  of  the  pro- 
prietors below  to  diminish  the  quantity  of  water  that  goes 
to  them.  3  Kent's  Comm.  439 ;  Merritt  v.  Parker,  Coxe  460 ; 
Arnold  y.  Foot,  12  Wend.  330 ;  Kauffman  v.  Griesemer,  26 
Pa.  St.  407;  Miller  v.  Miller,  9  Pa.  St.  74;  Ti/ler  v.  Wil- 
kinson, 4  Mas.  400;  Embrey  v.  Owen,  4  JE.  L.  ^  E.  466; 
Gillett  V.  Johnson,  30  Conn.  180 ;  Blanchard  v.  Baker,  8  Me. 
253;  Colburn  v.  Richards,  13  Mass.  420;  Anthony  v.  Lapham, 
5  Pick.  178 ;  Washb.  on  Easements  300,  306 ;  Wood  on  Nui- 
sances 263. 

Nor  is  there  any  ground  of  estoppel  in  the  defendant's 
favor.  That. the  mills  were  not  in  existence  when  he  pur- 
chased his  land,  surely  constitutes  none,  seeing  that  they  had 
then  been  out  of  existence  but  about  eight  years.  The  ri2:lit 
of  the  owners  of  the  mill-site  still  existed.  The  defendant's 
expenditures,  whatever  they  may  have  been,  on  his  land, 
to  adapt  it  to  the  cultivation  of  cranberries,  were  made  with 
notice  of  their  right.  But  if  it  had  been  otherwise,  it 
w^ould  have  given  him  no  equity ;  that  he,  in  fact,  knew  of 
their  right  appears  from  his  affidavit,  and  it  also  appears, 
thereby,  that  he  knew  when  he  built  the  dam  and  con- 
structed the  ditch  that  he  had  no  right  to  divert  the  water 
to  their  injury.  He  says,  in  his  affidavit,  that  he  well  knew 
the  ponds,  and  the  mode  in  which  the  water  was  used  at 
Pleasant  Mills,  and  adds  that  he  knew  that  the  use  he 
intended  to  make  of  the  water  of  the  Forge  stream  for  irri- 
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gation  could  not  reduce  the  volume  of  the  water  at  Pleasant 
Mills  pond. 

I  do  not  deem  it  necessary  to  discuss  the  evidence.  A 
careful  consideration  of  it  leads  me  to  the  conclusion  that 
the  defendant,  by  means  of  the  dam  and  ditch,  has  with- 
drawn from  the  stream  so  much  v/ater  as  seriously  to  affect 
the  complainants'  water-power,  and  to  do  them  irreparable 
injury.  He  still  claims  the  right  to  divert  the  water,  but 
insists  that,  in  so  doing,  he  does  the  complainants  no  injury, 
and  causes  no  diminution  whatever  of  the  water  in  the  pond. 
The  evidence  satisfies  me  that,  by  the  withdrawal  of  the 
water,  he  not  only  causes  diminution  of  the  water  in  the 
pond,  but  diminishes  it  to  such  an  extent  as  to  cause  very 
serious  injury  to  the  complainants.  The  complainants,^ 
when  he  began  to  divert  the  water,  had  enjoyed  the  unques- 
tioned right  of  the  water  for  over  half  a  century.  They 
are  entitled  to  the  protection  of  this  court. 

It  was  held  in  Shields  v.  Arndt,  3  Gr.  Ch.  234,  245,  that  a 
long  enjoyment  by  a  party  of  a  right  will  entitle  him  to 
restrain  a  private  nuisance,  even  though  the  defendant  may 
deny  the  right.  See,  also,  Carlisle  v.  Cooper,  6  C.  E.  Gr. 
576,  581. 

According  to  the  defendant's  own  testimony,  the  right 
now  claimed  by  the  complainants  has  been  used  by  them, 
without  interruption,  since  1860,  a  period  of  seventeen  years 
prior  to  the  time  when  its  enjoyment  was  interfered  with 
by  the  defendant's  dam  and  canal,  and  he  not  only  does  not 
deny  that  it  has  existed  for  the  length  of  time  claimed  by  the 
complainants,  but  substantially  admits  it.  The  complain- 
ants, and  those  under  whom  they  claim,  have,  for  a  long 
time,  been  in  the  undisputed  possession  and  enjoyment  of 
the  right  with  respect  to  which  the  complaint  is  made,  and 
the  acts  of  the  defendant,  which  are  the  subject  of  com^ 
plaint,  were  done  recently,  before  the  filing  of  the  bill. 

The  defendant  should  be  restrained  from  diverting  the 
water  and  maintaining  the  dam.  There  will  be  an  injunction 
accordingly. 
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Abraham  B.  Embury 

V. 

Augustus  Klemm  and  others. 

1.  A  defendant  applied  to  the  court  to  open  a  decree  for  deficiency 
made  against  him  in  a  foreclosure  suit,  the  ground  of  the  application 
being  that  he  had  been  inveigled  into  signing  a  request  to  a  solicitor  to 
enter  his  appearance  to  the  suit,  which  he  had,  as  he  alleged,  signed  in 
assurance  of  its  character.  He  made  no  application  for  relief  until 
after  he  had  known  of  the  decree  for  at  least  nine  months,  and  after 
the  evidence  had  all  been  taken  under  a  creditor's  bill,  filed  upon  the 
decree  against  him  and  his  father-in-law,  to  set  aside  conveyances 
made  by  him  to  the  latter,  and  the  cause  which  he  defended  had  been 
set  down  Jor  hearing. — Held,  that  he  was  barred  by  his  laches. 

2.  Convfeyances  by  a  debtor  declared  fraudulent  as  against  a  creditor. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  W.  Field,  for  complainant. 

Mr.  R.  0.  Babbitt,  for  defendants  Whitenack  and  Wack- 
smuth. 

The  Chancellor. 

The  complainant,  on  the  14th  of  July,  1877,  obtained  a 
personal  decree  for  deficiency  against  John  H.  Whitenack, 
in  a  suit  for  foreclosure  brought  by  him  against  Augustus 
Klemm  and  Whitenack,  and  Benjamin  F.  Small,  in  this 
court,  on  a  mortgage  on  a  tract  of  land  in  the  township  of 
West  Orange,  in  Essex  county.  The  decree  against  White- 
nack was  based  on  an  assumption  by  him  to  pay  the  mort- 
gage, contained  in  a  deed  from  Klemm  to  Whitenack  for 
the  property,  made  on  or  about  the  20th  of  January,  1877. 
The  amount  of  the  mortgage  was  computed  and  allowed  to 
him  as  so  much  of  the  consideration  of  that  conveyance. 
After  applying  the  proceeds  of  the  sale  of  the  mortgaged 
34 
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premises,  under  the  execution  for  the  sale  thereof  issued  in 
that  cause,  to  the  payment  of  the  money  thereby  directed  to 
be  paid  to  the  complainant,  there  was  a  deficiency  of  about 
$4,400,  which  is  still  unpaid.  Execution  therefor  was 
issued  against  Whiteuack  and  the  other  defendants,  against 
whom  personal  decrees  for  deficiency  were  made  in  that 
suit,  which  was  returned  wholly  unsatisfied.  The  com- 
plainant then  filed  his  bill  in  this  suit  to  subject  to  the  pay- 
ment of  the  decree  for  deficiency  against  Whitenack,  a 
tract  of  land  in  the  before-mentioned  township,  adjoining 
the  mortgaged  premises.  For  that  tract  Whitenack  executed 
a  deed  of  conveyance  in  fee  to  his  father-in-law,  Ludwig 
Wacksmuth,  dated  April  14th,  1877,  purporting  to  convey 
it  for  the  consideration  of  |4,000,  and  Wacksmuth  and  his 
wife,  by  their  deed  dated  May  2d,  1877,  conveyed  it  to  the 
wife  of  Whitenack  (who  is  their  daughter),  for  the  consider- 
ation, as  therein  expressed,  of  $4,000.  This  latter  deed  has 
never  been  recorded.  Subsequently,  the  complainant  filed 
another  bill  in  this  court  to  subject  to  the  payment  of  that 
decree  for  deficiency  against  Whitenack,  the  money  and  a 
mortgage  received  by  Wacksmuth  as  consideration  of  the 
conveyance  by  him  of  land  in  New  York,  which  was  owned 
by  Whitenack  on  the  16th  of  April,  1877,  and  which  was 
then  conveyed  by  him  to  Wacksmuth.  The  two  causes 
were,  by  consent  of  counsel,  heard  together  on  the  evidence 
taken  in  this  suit.  At  the  same  time  a  motion  in  behalf  of 
Whitenack  to  set  aside  the  decree  for  deficiency  against 
him,  and  let  him  in  to  answer,  on  the  ground  of  surprise 
and  merits,  was  argued.  Both  suits  and  the  motion  will  be 
disposed  of  in  this  opinion. 

Whitenack  alleges  that  he  had  no  notice  of  the  character 
of  the  foreclosure  suit,  and  was  not  aware  that  any  decree 
therein  was  sought  against  him.  Although,  in  accordan'ce 
with  a  written  request  to  a  solicitor  of  this  court,  made  by 
him  on  the  5th  of  May,  1877,  his  appearance  was  entered, 
he  alleges  that  he  was  inveigled  into  signing  the  request  by 
the  complainant's  solicitor,  and  was  deceived  by  him  as  to 
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the  character  and  object  of  the  suit.  He  alleges  that  he  was 
not  aware,  until  after  the  sale  of  the  mortgaged  premises 
liad  been  made,  that  the  suit  was  a  suit  for  foreclosure,  but 
was  informed  by  the  complainant's  solicitor  that  it  was  an 
action  against  Klemm  to  recover  the  amount  of  certain 
promissory  notes  made  by  him  and  held  by  the  complain- 
ant. It  appears,  however,  that  the  complainant's  solicitor 
published  notice  of  the  suit,  directed  to  him  and  his  wife, 
with  notice  of  the  prayer  for  decree  for  deficiency  against 
him,  and  sent  a  copy  of  it  by  mail  to  his  address  in  New 
York,  and  Whitenack  does  not  allege  that  he  did  not 
receive  it.  The  reason  why  the  solicitor  published  and 
mailed  the  notice  after  Whitenack  had  signed  the  request 
that  his  appearance  might  be  entered,  was,  that  he  appre- 
hended that  Whitenack's  wife  would  not  be  bound  by  the 
appearance  entered  for  her  by  the  solicitor  to  whom  the 
request  was  directed,  because  she  had  not  signed  it,  and  be 
therefore  published  and  sent  notice  to  both  Whitenack  and 
his  wife. 

Again,  in  October,  1877,  after  the  mortgaged  premises 
had  been  sold  under  the  decree  of  foreclosure,  the  complain- 
ant's solicitor'  called  on  him  in  JSTew  York  and  ofiered  to 
convey  the  property  to  him  if  he  w^ould  pay  the  amount  of 
the  decree.  Although  he  was  then  apprised  of  the  fact  that 
there  was  a  decree  for  deficiency  against  him  in  the  suit,  he 
made  no  complaint  of  or  in  reference  to  it,  nor  did  he  ever 
make  any,  as  far  as  appears,  until  after  the  evidence  in  this 
cause  had  been  taken  and  printed,  and  the  cause  was  on  the 
list  for  hearing.  The  cause  was  on  the  list  of  May  term, 
1878,  and  the  notice  of  motion  to  set  aside  the  decree  for 
deficiency  was  not  given  until  the  3d  of  July  following.  He 
would  be  barred  by  his  laches  alone.  His  delay  in  making 
his  application  for  relief  is  inexcusable.  But,  apart  from 
that,  the  weight  of  evidence  is  against  him.  The  weight  of 
the  testimony  shows  that  he  voluntarily  and  understandingly 
signed  the  request  that  his  appearance  might  be  entered; 
that  no  deceit  or  artifice  was  used  to  obtain  it,  and  that  he 
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not  onlj  knew  of  the  fact  that  the  decree  for  deficiency  was 
about  to  be  made  against  him,  but  said,  when  this  fact  was- 
mentioned  to  him  by  the  complainant's  solicitor  as  a  reason 
why  he  should  take  the  property  which  the  complainant  had 
bought  at  the  sheriff's  sale  under  the  execution,  that  he  had 
"  fixed  his  property  so  that  no  money  could  be  collected  of 
him." 

Moreover,  the  application  is  entirely  without  merits.  It 
is  shown  conclusively,  by  the  evidence,  that  he  assumed ,^ 
with  full  knowledge  of  the  character  and  extent  of  the  obli- 
gation, the  payment  of  the  mortgage.  Though  he  demurred 
at  first,  immediately  after  the  contract  was  signed  in  pursu- 
ance of  which  the  conveyance  to  him  which  contained  the 
assumption  was  made,  yet  it  is  clearly  proved  that  he  was 
not  only  thoroughly  apprised  of  the  character  and  extent  of 
the  obligation  before  the  deed  was  delivered  to  him,  but  an 
option  was  given  to  him  by  Klemm,  the  grantor,  to  extend 
the  mortgage  over  the  property  in  West  Orange,  in  question 
in  this  suit,  (which  it  did  not  cover),  in  lieu  of  the  assump- 
tion, and  he  chose  rather  to  assume  the  mortgage,  and 
accepted  the  deed  accordingly.  The  motion  to  set  aside 
the  decree  will,  therefore,  be  denied,  with  costs. 

The  merits  of  the  two  suits  under  consideration  involve 
the  question  whether  Whitenack  was  indebted  to  Wack- 
smuth  when  the  conveyances  by  the  former  to  the  latter,  of 
the  property  in  West  Orange  and  the  property  in  New  York, 
were  made.  If  this  question  is  decided  in  the  negative,  the 
conveyances  must  be  held  to  be  fraudulent  as  against  the 
complainant.  If  they  were  voluntary,  they  are  fraudulent 
as  against  the  complainant's  decree,  for  the  obligation  upon 
which  it  was  obtained  was  then  in  existence.  Phelps  v. 
3Iorrison,  9  C.  E.  Gr.  195.  But  it  is  alleged  by  Whitenack 
and  Wacksmuth  that  they  were  not  volijntary.  Both  say 
that  the  former  then  owed  the  latter  a  large  sum  of  money. 
Whitenack  says  it  was  over  $2,800  of  principal,  besides 
interest  from  1865.  Wacksmuth,  however,  says  the  prin- 
cipal  was   only   $2,800.      There   was,  then,  according   to 
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Wacksmuth's  statement  as  to  the  amount  of  principal, 
about  $5,000,  principal  and  interest,  due  from  Whitenack 
to  him.  The  consideration  expressed  in  the  deeds  was 
$5,000  for  the  New  York  property  and  $4,000  for  the  other 
—$9,000  in  all. 

The  deeds  for  the  West  Orange  property  (the  deed  from 
Whitenack  to  Wacksmuth  and  the  deed  from  the  latter  to 
the  wife  of  the  former),  which  are  the  only  original  ones 
which  have  been  exhibited,  are  both  apparently  filled  up  in 
the  handwriting  of  Whitenack,  and  seem  to  have  been 
drawn  at  the  same  time.  As  before  stated,  the  deed  to 
Wacksmuth  is  dated  April  14th,  1877,  and  the  deed  from 
him  to  Whitenack's  wife  is  dated  on  the  2d  of  May  follow- 
ing. The  l^ew  York  property  was  conveyed  by  Wack- 
smuth to  John  W.  Tayntor,  in  February,  1878,  for  the 
consideration  of  $2,200,  for  $2,000  of  which  a  mortgage  for 
that  sum  on  property  in  the  city  of  Elizabeth  was  assigned, 
and  the  balance  ($200)  was  paid  in  cash.  Whitenack  obtained 
the  purchaser  for  this  property,  and  himself  directed  the 
making  of  the  conveyance.  Indeed,  Wacksmuth  appears  to 
have  been,  both  as  to  this  and  the  other  property,  a  mere 
depository  of  xhe  title  in  trust  for  Whitenack. 

The  evidence  in  regard  to  the  alleged  indebtedness  from 
Whitenack  is  by  no  means  persuasive ;  but,  on  the  other 
hand,  it  is  of  such  a  character  as  to  induce  the  gravest  sus- 
picion, and,  indeed,  to  challenge  discredit.  Wacksmuth 
■SLiid  Whitenack  do  not  agree  as  to  its  amount.  Both  say  it 
was  for  money  lent  and  interest  thereon.  The  former  says 
the  money  lent  was  only  $2,800.  The  latter  says  it  was  more. 
He  says  Wacksmuth  lent  him  "  $2,800,  at  diflerent  times, 
and  some  money  after  that,  at  different  times,"  and  he  pro- 
duces a  memorandum  in  which,  he  says,  the  loans  were 
entered.  It  credits  Wacksmuth  with  $150,  as  having  been 
lent  by  him  to  Whitenack  in  January,  February  and 
March,  1868,  in  addition  to  the  $2,800  lent,  as  alleged,  in 
1865 ;  but  Wacksmuth  swears  that  the  $2,800  was  all  that 
he  lent  Whitenack.     This  written  memorandum  is  all  the 
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written  evidence  of  the  transaction,  and  it  is  of  so  suspi- 
cious a  character  as  to  be  of  no  value  as  evidence  in  favor 
of  Wacksmuth.  To  the  question,  on  cross-examination, 
whether  he  did  not  make  all  the  entries  in  it  at  the  same 
time,  Whitenack  answered  that  he  "  might  have  transferred 
them  from  some  other  account,  possibly,"  and  added  that 
he  had  a  book  in  which  he  used  to  keep  an  account — a  long, 
narrow  book ;  but  whether  he  transferred  these  items  from 
it  or  not,  he  said  he  could  not  say,  but  might  have  done  so. 
Straightway  afterwards,  he  said  that  he  could  not  say 
whether  he  had  the  account  of  these  loans  in  that  book  or 
not,  and  subsequently  he  said  that  his  recollection  was  that 
that  book  had  disappeared  before  he  had  anything  to  do 
with  Wacksmuth.  Afterwards  he  swore  that  the  memo- 
randum-book was  the  book  in  which  the  account  was  kept, 
and  that  the  credits  to  Wacksmuth  were  set  down  at  the 
time  the  loans  were  obtained.  An  examination  of  the 
books  shows,  beyond  question,  that  the  items  constituting 
the  $2,800  were  all  written  at  the  same  time,  although  they 
cover  a  period  of  more  than  three  months,  from  April  20th 
to  August  1st.  In  his  direct  examination,  he  swore  posi- 
tively that  the  memorandum  in  question  was  the  only  record 
of  the  loans,  and  that  the  entries  therein  were  made  at  the 
dates  of  the  items.  In  1868,  he  made  application  to  be 
adjudicated  a  bankrupt.  In  his  schedule,  he  said,  on  oath, 
that  he  had  no  individual  creditors.  Both  he  and  Wack- 
smuth say  that  he  gave  Wacksmuth  nothing  to  show  for  the 
money  when  (as  they  say)  he  borrowed  it. 

Wacksmuth  says  he  does  not  know  whether  the  first 
money  ($200)  was  borrowed  before  or  after  Whitenack 
married  his  daughter,  which  was  April  16th,  1865.  He 
says  he  worked  for  the  money,  and  earned  it.  He  is  a 
tailor.  In  1866,  he  sold  out  his  shop  in  New  York,  fpr 
$200,  and  came  over  to  Jersey  City  to  live.  He  bought  a 
lot  there,  for  $200,  and  put  a  house  upon  it.  Whitenack 
built  it  for  him.  It  cost  Wacksmuth  about  $1,000,  and  he 
says  he  paid  Whitenack  the  Ciish  for  it,  and  that  the  loan 
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was  not  applied  to  the  payment  of  the  building,  but  still 
remained.  He  gave  a  mortgage  of  $300  on  the  property, 
which  he  appears  to  have  never  been  able  to  pay.  He  says 
that  in  December,  1876,  and  again  in  January  following,  he 
asked  Whitenack  for  money  to  pay  this  mortgage,  but  the 
latter  said  he  could  not  give  him  any.  He  says  he  asked  him 
to  pay  the  whole  of  the  money  which  he  owed  him  ($2,800), 
and  that  Whitenack,  professing  to  be  unable  to  pay  him  in  any 
other  way,  proposed  to  convey,  and  did  convey,  accordingly, 
the  New  York  and  West  Orange  property  to  him  for  his  debt. 
No  discharge  or  acquittance  of  any  kind  was  given.  As  before 
stated,  the  consideration  of  the  deeds  was,  in  the  aggregate, 
$9,000,  while  the  alleged  debt  and  interest  amounted  only 
to  about  $5,000.  Immediately  after  the  conveyance  of  the 
West  Orange  property  to  him,  he  conveyed  it  to  his 
daughter  (Whitenack's  wife),  as  a  gift,  he  says,  not  even 
requiring  money  enough  to  pay  the  mortgage  of  $300  on 
his  house,  on  which,  it  appears,  he  has  been  compelled  to 
ask  for  an.  extension  of  time.  The  deed  to  Whitenack's 
wife  expresses  a  consideration  of  $4,000.  It  has  never  been 
recorded.  A  very  short  time  after  the  foreclosure  suit  was 
begun  (it  was  commenced  in  March,  18.77),  Klemm  informed 
Whitenack  of  it,  and  after  that,  and  about  the  middle  of 
April,  1877,  the  complainant's  solicitor  spoke  to  him  on  the 
subject.  It  is,  therefore,  manifest  that,  when  the  convey- 
ances to  Wacksmuth  were  made,  Whitenack  knew  that  suit 
had  been  begun  against  him.  When  the  complainant's 
solicitor  spoke  to  him,  in  October,  1877,  as  to  his  liability  to 
a  decree  for  deficiency  in  that  suit,  he  said  he  "had  no  prop- 
erty; that  he  bad  fixed  bis  property  so  that  he  had  none; 
that  he  owed  his  mother  $1,000,  and  he  had  fixed  his 
property  so  as  to  cover  that,  and  had  shaped  his  affairs  so 
that  no  money  could  be  collected  of  him." 

There  is  about  the  conveyances  abundant  evidence  of 
fraud.  They  were  made  after  the  foreclosure  suit  was  com- 
menced. They  conveyed  all  Whitenack's  real  property. 
The  conveyances  were  made  to  his  father-in-law.     In  less 


524  CASES  IN  CHANCERY.  [30  Eq. 

Embury  v.  Klemm. 

than  three  weeks  afterwards,  Whitenack  having  drawn,  or 
caused  to  be  drawn,  without  consultation  with  or  direction 
from  his  father-in-law,  a  deed  for  the  "West  Orange  property, 
conveying  it  to  Whitenack's  wife,  for  the  pretended  con- 
sideration of  $4,000,  produced  it,  and  Wacksmuth  and  his 
wife  at  once  executed  it.  That  deed  was,  in  fact,  a  secret 
conveyance.  Though  "Wacksrauth  states  that  the  reason 
why  he  obtained  the  conveyances  from  Whitenack  was,  that 
he  wanted  his  money,  he  conveyed  away,  without  considera- 
tion, and,  as  he  says,  as  a  present,  the  West  Orange  property: 
Wacksmuth  never  saw  the  property,  and  says  he  knows 
nothing  of  its  value.  As  to  the  New  York  property,  after 
it  was  conveyed  to  Wacksmuth,  Whitenack  continued  to 
exercise  complete  control  over  it,  as  far  as  appears.  It  was 
he  who  found  a  purchaser  for  it.  He  caused  the  deed  for  it 
to  the  purchaser  to  be  drawn,  and  directed  Wacksmuth  to 
execute  it,  and  he  did  so  accordingly.  Whitenack  left  both 
of  the  deeds  to  Wacksmuth  at  the  recording  ojEces,  to  be 
recorded.  The  evidence  adduced  to  prove  consideration  of 
the  conveyances  to  Wacksmuth,  is  of  such  a  character  as  to 
excite  distrust  and  induce  disbelief  The  amount  of  the 
consideration  expressed  in  the  deeds  is  not  in  accordance 
with  the  statements  of  Whitenack  and  Wacksmuth  as  to  the 
consideration  of  these  conveyances.  For  the  alleged  debt 
which,  as  they  say,  formed  that  consideration,  there  never 
was  any  evidence  in  the  hands  of  the  pretended  creditor,  and 
when,  as  they  say,  it  was  paid  by  the  conveyances,  there  was 
no  receipt  or  acquittance  given  for  it.  Wacksmuth  was  a 
man  of  but  small  means,  so  small  that  he  has  not  been  able 
for  years  to  pay  off  a  $300  mortgage  on  the  house  in  which 
he  lives.  He  employed  Whitenack  to  build  that  house,  and 
paid  him  $1,000  in  cash,  although,  as  they  say,  the  latter 
then  owed  him  $2,800,  and  they  give  no  reason  whatever 
for  this  unusual  course  of  business.  Wacksmuth,  though 
(as  he  says)  he  pressed  Wliitenack  to  pay  him  so  that  he 
might  pay  the  $300  mortgage,  and  the  latter  conveyed  the 
two  properties   to    him  accordingly,  gave  away  the   West 
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Orange  property  almost  as  soon  as  it  was  conveyed  to  him. 
Until  the  property  in  New  York  and  the  property  in  West 
Orange  were  conveyed  to  him  by  Whitenack,  he  had  no 
property  except  the  property  (a  house  and  lot)  in  which  he 
lives.  There  is  not  only  no  satisfactory  evidence  of  the 
existence  of  a  debt  from  Whitenack  to  Wacksmuth,  but 
Whitenack,  in  1868,  declared,  on  oath,  that  he  owed  no 
individual  debts,  and  Wacksmuth  does  not  appear  to  have 
asked  for  payment  from  1865  to  the  end  of  1876,  eleven 
years. 

The  conveyance  from  Whitenack  to  Wacksmuth  will  be 
declared  to  have  been  fraudulent  as  against  the  complainant ; 
but  as  to  the  New  York  property,  the  $200  and  the  mort- 
gage received  by  Wacksmuth  for  the  price  of  that  property 
will  be  subjected  to  the  payment  of  the  decree,  the  purchase 
by  Tayntor  being,  so  far  as  he  was  concerned,  as  far  as 
appears,  bona  fide. 


George  Walker  and  others,  trustees, 

V. 

The  Montclair  and  Greenwood  Lake  Railway  Company. 

One  of  a  number  of  bondholders  who  had  entered  into  an  agree- 
ment for  the  purchase  of  the  mortgaged  premises  at  the  sale  under 
the  execution  in  the  foreclosure  proceedings,  applied  for  an  order 
setting  aside  the  sale  (the  property  had  been  bought  by  the  combina- 
tion at  the  sale)  on  the  ground  that  the  purchasing  committee  of  the 
combination  had,  contrary  to  the  agreement  under  which  the  combi- 
nation was  formed  (that  is,  after  the  time  limited  in  the  agreement  for 
coming  in),  let  in  other  bondholders  ;  also,  that  they  had  stifled  compe- 
tition at  the  sale  by  purchasing,  after  an  adjournment  of  the  sale  and 
before  the  sale  took  place,  for  the  account  of  a  railroad  company 
which  came  in  subsequently  and  after  the  limited  time,  the  bonds  of 
a  person  who  was  a  determined  bidder  when  the  property  was  first 
put  up  for  sale. — Held,  that  the  objection  that  other  bondholders  were 
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let  into  participation  in  the  benefits  of  the  combination  agreement 
after  the  time  limited  therein,  could  not,  under  the  circumstances, 
find  favor  in  equity,  and  that  the  alleged  stifling  of  competition  was 
the  act  of  the  agents  of  the  petitioner,  and  it  did  not  appear  that  it 
had  affected  his  interest  injuriously  in  any  way. 


On  petition  of  Charles  W.  Hassler,  for  an  order  setting 
aside  master's  sale,  &c.,  &c.  Application  for  order  to  show 
cause. 

Mr.  J.  D.  Bedle,  for  the  motion. 
Mr.  Cortlandt  Parker,  contra. 

The  Chancellor. 

The  petitioner  prays  that  the  sale  of  the  railroad  and 
franchises,  &c-  of  the  defendants,  by  the  master,  under  the 
writ  of  fieri  facias  issued  upon  the  decree  for  foreclosure 
and  sale  in  this  cause,  may  be  set  aside  and  a  resale  ordered  ; 
that  the  receiver  may  be  directed  to  retain  possession  of  the 
railroad,  &c.,  until  the  further  order  of  this  court;  that  the 
master  may  be  directed  to  file  a  report  of  the  sale,  with  a 
statement  of  the  bonds  received  by  him  on  account  of  tlie 
purchase-money,  and  from  whom  they  were  received,  and 
that  this  court  will  ascertain  and  determine  what  persons 
deposited  their  bonds  and  paid  their  assessments  according 
to  the  terms  of  the  agreement  of  bondholders,  made  after 
the  issuing  of  the  fieri  facias,  for  the  purchase  of  the  railroad 
and  its  franchises,  &c. 

The  agreement  provided  for  the  purchase  of  the  road  in 
behalf  of  such  of  the  holders  of  the  first  and  second  mort- 
gage bonds  as  should  subscribe  to  it  and  deposit  their 
bonds,  and  pay  an  assessment  of  five  per  cent,  on  the- 
principal  thereof,  on  or  before  September  10th,  1878.  The 
object  of  the  assessment  was  to  raise  a  fund  for  the  payment 
of  liens  (wages  of  employes,  &c.)  paramount  to  the  mort- 
gages, and  to  pay  the  percentage  of  the  purchase-money  to 
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which   bondholders   not  coming  in    under  the   agreement 
would  be  entitled,  &c.,  &c. 

The  petitioner  is  one  of  those  who  subscribed  to  that 
agreement.  The  ground  of  his  complaint  is,  not  that  the 
proceedings  of  the  master  in  the  conduct  of  the  sale  were 
not  fair  and  lawful,  but  that,  by  reason  of  the  action  of  the 
purchasing  committee,  appointed  under  the  agreement, 
in  admitting  to  participation  in  the  benefits  of  the  purchase, 
bondholders  who  did  not  come  in  on  or  before  the  time 
limited  for  the  purpose  in  the  agreement  (the  10th  of  Sep- 
tember, 1878),  he  has  not  derived  from  the  arrangement 
the  advantage  which  he  reasonably  expected  to  reap.  He 
also  alleges  that  the  committee  stifled  competition  at  the 
sale  by  the  purchasing,  between  the  28th  of  September 
(when  the  property  was  put  up  for  sale),  and  the  5th  of 
October  (to  which  day  the  sale  was  adjourned)  by  one  of 
their  number,  for  the  account  of  the  i^ew  York,  Lake  Erie 
and  Western  Railroad  Company,  of  the  bonds  of  Arthur  W. 
Benson,  a  bidder,  who  had  expressed  a  determination  to  bid 
up  the  property  to  a  very  considerable  amount,  and  who,  on 
the  28th  of  September,  bid  for  it  $156,000,  or  some  such 
sum,  and  was  willing  to  give  much  more,  and  protested 
against  the  adjournment  of  the  sale.  It  appears  that  the 
bonds  held  by  Mr.  Benson  were,  after  the  adjournment, 
purchased  from  him,  and  the  j)urchasers  thereof  came  into 
the  arrangement  for  purchase  of  the  mortgaged  premises 
under  the  agreement.  The  purchasing  committee  were,  by 
the  terms  of  the  agreement,  to  buy  the  property  unless,  in 
their  judgment,  the  sum  bid  by  other  parties  should  exceed 
its  fair  value,  in  which  case  they  were  authorized  to  allow 
such  other  parties  to  purchase. 

It  is  not  alleged  that  Mr.  Benson  or  any  one  else  intended 
to  bid  up  to  the  amount  of  the  fair  value  of  the  property. 
It,  therefore,  does  not  appear  but  that  the  purchasing 
committee  would  have  been  bound,  in  the  discharge  of  their 
duty,  to  buy  in  the  property.  If  compelled  to  buy  it,  it  is 
obvious  that  the  higher  the  price  the  greater  would  have 
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been  the  amount  of  money  to  be  paid  by  the  combination  to 
those  who  did  not  come  in.  Unless,  therefore,  Mr.  Benson 
or  some  one  else  proposed  to  bid  up  the  property  to  its  value, 
it  was  manifestly  to  the  interest  of  the  petitioner  and  his 
associates  in  the  combination  that  competition  should  be 
prevented.  It  was  to  their  interest  that  the  property  should 
be  bought  at  as  low  a  price  as  practicable.  By  the  purchase 
of  the  bonds  of  Mr.  Benson,  by  those  who  were  willing  to 
come  into  the  combination,  not  only  was  competition 
silenced,  but  an  accession  to  the  funds  of  the  combination 
by  means  of  the  assessment  of  those  bonds  was  obtained  in 
place  of  the  payment  of  a  dividend  thereon  of  the  price  at 
which  the  combination  would  buy  the  property. 

It  does  not  appear,  therefore,  to  say  the  very  least  of  it, 
that  any  injury  was  done  to  the  combination  by  the  arrange- 
ment. 

The  petition  also  alleges  that  the  purchasing  committee 
not  only  sold  the  bonds  held  by  themselves  to  the  New 
York,  Lake  Erie  and  Western  Eailroad  Company,  but 
bought  others  for  that  company,  so  that  it  obtained  the 
majority  of  the  whole  issue  of  first  mortgage  bonds,  and 
that  the  purchasing  committee  admitted  that  company,  in 
respect  of  those  bonds,  to  a  participation  in  the  benefits  of 
the  agreement,  although  it  did  not,  nor  did  those  from  whom 
the  bonds  held  by  it  were  purchased,  come  into  the  arrange- 
ment on  or  before  the  10th  of  September ;  and  the  petition- 
er's counsel  urges  that  the  admission  of  that  company  or  its 
representatives,  as  the  holders  of  the  bonds  owned  by  it,  to 
the  benefits  of  the  combination,  was  in  derogation  of  the 
rights  of  those  who  came  in  on  or  before  the  10th  of  Sep- 
tember, because  the  agreement  expressly  provided  that  no 
bondholder  should  have  the  right  to  share  in  the  purchase 
to  be  made  under  the  agreement,  who  should  not  sign  his* 
iissent  and  make  payment  of  his  assessment  Tjefore  the  10th 
ot  September.  It  is.  enough  to  say,  on  that  head,  that  the 
validity  of  the  sale  obviously  cannot  be  affected  by  that  con 
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sideration,  nor  will  that  consideration  avail  to  set  aside  the 

sale. 

It  appears  by  the  petition,  it  may  be  remarked,  that  the 
petitioner  was  aware,  on  the  30th  of  October,  more  than  a 
month  before  the  filing  of  the  petition,  that  it  was  designed 
to  admit  to  participation  bondholders  who  had  come  in 
after  the  10th  of  September.  He  might  then  have  taken 
steps  with  a  view  to  vindicating  his  rights  under  the  agree- 
ment. He  did  not  do  so.  This  proceeding  cannot  be  made 
available  for  that  purpose.  It  will  not  be  out  of  place  to 
remark  that,  while  such  agreements  may  be  regarded  as 
having  the  merit  of  protecting  the  bondholders,  by  prevent- 
ing a  sacrifice  of  the  property,  yet,  in  most  cases,  they 
operate-  to  the  advantage  of  rich  bondholders,  and  to  the 
exclusion,  practically,  of  the  poorer  and  helpless  ones  from 
the  benefit  of  the  mortgaged  premises.  Therefore,  where 
they  exist,  the  extension  of  their  advantages  to  all  the  bond- 
holders on  equitable  terms  could  not  be  looked  upon  by  a 
court  of  Equity  with  disfavor,  but,  on  the  contrary,  would 
be  regarded,  at  least,  with  complacency.  And  in  a  case 
where  those  advantages  have  been  extended  to  bondholders 
who  have  come  in  after  the  time  limited  in  the  agreement, 
but  who  have  otherwise  complied  with  its  terms,  an  applica- 
tion to  exclude  them  from  participation  would  lack  the 
essential  element  of  equity. 

And,  again,  when  those  who  have  entered  into  such  an 
agreement  come  to  this  court  to  complain  that  competition 
at  the  sale  was  prevented,  if  it  appears  that  the  act  com- 
plained of  was  that  of  their  own  agent,  acting  in  their 
interest,  that  fact  cannot  be  left  out  of  sight,  nor  can  the 
court  fail  to  remember  that  the  efiect  of  such  agreements  is 
not  to  excite  or  encourage  competition,  but  just  the  reverse. 
But,  further,  the  petitioner  has,  by  his  unreasonable  inac- 
tion, forfeited  any  claim  which  he  might  have  had  to  relief 
in  reference  to  the  sale.  The  sale  took  place  on  the  5th  of 
October.  The  master's  deed  for  the  property  was  delivered 
on  the  9th  of  that  month.     The  assessments  have  been  paid 
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in  under  the  agreement,  and  have,  to  a  great  extent,  been 
paid  out  in  satisfaction  of  paramount  claims  for  the  wages 
of  employes,  &c. 

It  appears  from  the  petition  that  the  petitioner  was  aware 
of  the  matters  which  are  the  grounds  of  this  application,  on 
the  30th  of  October.  He  permitted  more  than  a  month  to 
elapse  before  making  this  application.  In  the  meantime  the 
new  corporation  has  been  created  and  the  property  has  been 
conveyed  to  it.  It  was  conveyed  on  the  5th  of  November. 
It  is  but  reasonable  to  presume  that  rights  and  interests 
and  equities  have  been  acquired,  and  have  arisen  in  the 
premises,  since  the  30th  of  October,  which  would  be  preju- 
diced, if  not  destroyed,  by  setting  aside  the  sale. 

The  petition  will  be  dismissed,  with  costs. 


John  S.  Budd 

V. 

Alfred  Atkinson  and  others. 

A  father  bought  a  farm  and  caused  it  to  be  conveyed  to  his  son  by 
deed  duly  recorded.  The  son  entered  into  possession  of  the  property 
and  lived  upon  it.  After  he  w^ent  into  possession,  he  contracted  debts 
on  the  credit  of  his  ownership  of  the  farm.  Subsequently,  at  his 
father's  request,  as  they  said,  he  conveyed  the  property  to  his  father, 
writhout  consideration  and  on  the  allegation  that  the  latter  had  never 
intended  to  give  the  farm  to  him,  and  that  the  son  was  not  aware  that 
the  conveyance  had  been  made  to  him. — Held,  that  the  deed  to  the 
father  was  fraudulent  as  against  the  creditor. 


Creditor's  bill.     On  final  hearing  on  pleadipgs  and  proofs. 
Mr.  M.  B.  Sooy,  for  complainant. 
Mr.  F.  Voorhees,  for  defendants. 
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The  Chancellor. 

The  question  presented  for  adjudication  is,  whether  a 
deed  from  Alfred  Atkinson  to  his  father,  Lewis  Atkin- 
son, for  a  farm  in  Burlington  county,  is  fraudulent  as 
against  the  complainant  as  a  judgment  creditor  of  the  for- 
mer. When  the  complainant's  debt  was  contracted,  Alfred 
was  in  possession  of  the  farm,  and  was,  apparently,  the 
owner  of  it.  It  had  been  previously  conveyed  to  him  by 
Samuel  Guldy  and  his  wife,  and  the  deed  from  them  to 
him  for  it,  conveying  it  in  fee-simple  to  his  own  use,  was  on 
record  when  the  debt  was  contracted.  After  the  debt  was 
contracted,  and  before  suit  was  brought  upon  it,  Alfred 
conveyed  the  property  in  fee  to  his  father.  There  was  no 
pecuniary  consideration  for  that  conveyance,  but  Alfred  and 
his  father  allege  that  it  was  made  merely  for  the  purpose  of 
vesting  the  title  in  the  latter.  The  property  was  bought  by 
Lewis,  from  Goldy,  and  he  paid  what  was  paid  ($1,500)  on 
account  of  the  purchase-money  ($6,000),  the  balance  being 
the  amount  of  two  mortgages  which  were  upon  the  prop- 
erty when  it  was  sold.  He  states  that,  when  he  bought  the 
property,  he  intended  to  give  it  to  Alfred,  if  it  should 
appear  that  the  latter  would  be  likely  to  do  well  with  it, 
and  that  he  therefore  caused  the  deed  from  Goldy  to  be 
made  to  Alfred,  but  that  it  was  delivered  to  him,  and  not  to 
Alfred,  and  that  the  latter  never  knew,  until  he  (Lewis) 
asked  him  to  convey  the  property  to  him,  that  the  title  was 
in  him. 

The  deed  from  Alfred  to  his  father  must  be  held  to  be 
fraudulent  as  against  the  complainant.  From  the  spring  of 
1870,  down  to  tVie  commencement  of  this  suit,  Alfred  was  in 
possession  of  the  farm,  dealing  with  it  as  his  own.  The 
complainant's  debt  was  contracted  between  1873  and  July 
1st,  1876.  The  deed  from  Alfred  to  his  father  was  dated 
August  9th,  1876.  It  was  not  recorded,  however,  until  the 
8th  of  December  following.  The  complainant  testifies  that, 
when  his  debt  was  contracted,  he  believed  that  Alfred  was 
the  owner  of  the  property,  and  he  says  that  the  reason  why 
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he  gave  him  the  credit  was  because  he  thought  he  was  the 
owner  of  it;  that  after  the  debt  had  been  contracted,  and 
in  October,  1876,  he  caused  a  search  to  be  made  of  the 
records  of  Burhngton  county,  and,  from  it,  found  that  the 
title  was  in  Alfred,  of  record,  and  that  he  therefore  delayed 
commencing  suit  against  him, 

Absalom  E.  Cox  testifies  that  he  has  heard  Alfred  say 
that  he  had  a  deed  for  the  farm,  and  has  heard  him  speak 
of  the  farm  as  being  his.  Charles  H.  Haines,  who  was  the 
assessor  of  the  township  from  1873  until  he  was  sworn  as  a 
witness  in  this  suit,  testifies  that  he  assessed  the  farm  to 
Alfred,  because  he  thought  he  was  the  owner  of  it;  that  he 
never  asked  him,  until  the  spring  of  1877,  as  to  whom  he 
should  assess  the  property,  and  then  Alfred  told  him  to 
assess  it  to  him. 

Alfred  remained  on  the  farm  after  the  deed  to  his  father 
was  made,  the  same  as  before.  The  deed  from  Goldy  was 
not  made  to  Lewis,  but  to  Alfred.  It  was  duly  delivered. 
The  delivery  to  Lewis  was  a  valid  delivery,  and  the  title  to 
the  property  was  thereby  vested  in  Alfred,  who  thus  became 
and  was  the  legal  owner.  K  Lewis,  indeed,  intended  that 
Alfred  should  only  hold  the  title  in  trust  for  him  until  such 
time  as  he  should  see  fit  to  give  him  the  property,  he,  by 
causing  the  deed  to  be  made  to  Alfred,  and  causing  it  to  be 
recorded,  held  out  the  latter  to  the  public  as  the  owner 
of  the  farm ;  and  as  to  those  with  whom  Alfred  contracted 
debts  while  the  title  so  remained  in  him,  the  conveyance  to 
Lewis  was  constructively  fraudulent.  Besson  v.  Eveland^  11 
C.  K  Gr.  468. 

In  March,  1872,  a  settlement  was  made  between  Alfred 
and  his  father  of  their  mutual  dealings,  and  the  former  was 
then  found  to  be  indebted  to  the  latter  in  a  sum  exceedino; 
$1,800,  for  money  lent  to  Alfred  by  his  father,  and  interest 
paid  by  the  latter  on  the  mortgages  on  the  property,  which 
interest  and  the  taxes,  they  say,  the  former  was  to  pay  as 
rent  for  the  premises.  Alfred  then  gave  to  his  father  his 
promissory  note  for  $1,700,  at  which  amount  the  indebted- 
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ness  was  fixed,  and  secured  its  payment  by  a  mortgage  upon 
his  personal  property.  In  1873  he  gave  to  his  father 
another  mortgage  upon  his  personal  property,  further  to 
secure  the  payment  of  that  debt,  and  on  the  15th  of  August, 
1876,  he  confessed  a  judgment  to  his  father  for  the  same 
debt.  No  levy  was  made,  under  that  judgment,  on  the 
farm.  It  had  been  conveyed  by  Alfred  to  his  father  before 
that  time.  The  latter  insists  that,  if  the  farm  is  to  be  held 
to  have  been,  up  to  the  time  of  that  conveyance,  the  prop- 
erty of  Alfred,  as  to  his  creditors  whose  debts  were  con- 
tracted while  he  held  the  title,  his  judgment,  which  is  prior 
in  date  of  recovery  to  that  of  the  complainant,  must  be  held 
to  be  a  lien  upon  it  prior  to  the  complainant's  judgment,  or 
the  amount  due  from  Alfred  to  his  father  on  the  note  must 
be  regarded,  in  equity,  as  secured  by  the  deed. 

The  answer  of  Lewis  makes  no  claim  that  the  conveyance 
to  him  was  in  satisfaction  or  on  account  of  his  judgment, 
but  alleges  that  it  was  made  merely  to  vest  the  title  in  him 
as  the  owner  of  the  property.  And,  again,  Lewis  has  two 
chattel  mortgages  and  a  levy  upon  Alfred's  personal  prop- 
erty for  his  debt,  and  it  does  not  appear  that  he  has  not 
sufficient  security  thereby.  There  is  reason  to  believe  that 
the  farm  was  an  advancement  by  Lewis  to  Alfred.  It  does 
not  appear  that  the  money  which  the  former  paid  for  pur- 
chase-money on  the  conveyance  of  it  to  the  latter  was 
beyond  the  latter's  share  of  his  estate,  and  though  he  sub- 
sequently paid  oft'  one  of  the  mortgages  (for  $2,500)  on  the 
property,  it  appears  that,  as  to  |2,000  of  the  amount,  he 
raised  it  on  a  mortgage,  which,  as  he  says,  he  supposed  was 
on  the  farm  conveyed  to  Alfred,  together  with  his  own,  but 
which,  to  his  surprise,  he  found,  subsequently,  had  been  put 
upon  his  farm  alone.  Though  in  his  testimony  he  states 
that  he  bought  the  farm  in  question  for  his  own  use,  and 
expected  to  work  it ;  that  he  did  not  then  know  that  Alfred 
contemplated  marriage,  'but  first  learned  that  fact  in  the 
spring,  after  the  25th  of  March,  and  did  not  know  it  when 
the  deed  was  made  to  Alfred :  he  says,  in  his  answer,  that 
35 
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Alfred  resided  with  him  when  he  bought  the  farm,  and  con- 
tinued to  do  so  until  April  following  (the  deed  to  Alfred  is 
dated  March  25th,  1870) ;  that  in  the  fall  of  the  year  1869, 
knowing  that  Alfred  was  intending  to  marry  during  the 
winter  or  spring  then  next  ensuing,  and  knowing,  also,  that 
the  only  business  which  Alfred  was  acquainted  with  was 
farming,  and  that  he  had  no  stock  or  implements  with 
which  to  cultivate  a  farm,  nor  any  means  with  which  to  buy 
a  farm,  or  stock,  or  farming  implements,  and  being  desirous 
that  Alfred  might  have  an  opportunity  afforded  him  of 
obtaining  a  livelihood,  he  bought  the  farm  in  question.  It 
will  be  seen  that,  so  far  from  being  ignorant,  when  he 
bought  the  farm,  of  the  fact  that  Alfred  contemplated  mar- 
riage, he  ffives  in  his  answer  the  fact  that  the  latter  did  then 
contemplate  marriage,  as  one  of  the  considerations  which 
moved  him  to  buy  it.  Alfred,  in  his  testimony,  says  that 
the  way  he  understood  the  purchase  was,  that  his  father 
bought  the  farm  for  his  uncle,  Hollingshead,  and  the  latter 
did  not  take  it.  The  answer  of  Lewis  and  the  testimony 
show  clearly  that  it  was  bought  for  Alfred,  though  Lewis, 
in  his  testimony,  says  that  he  "  bought  the  farm  for  himself, 
and  expected  to  farm  it,"  and  Alfred  says  it  was  bought  for 
his  uncle,  as  he  understood  it.  Alfred  was  married  in  the 
spring  of  1870. 

The  proof  in  the  cause  seems  far  more  consistent  with  the 
proposition  that  the  farm  was  an  advancement,  and  when 
Lewis  found  that  Alfred  was  embarrassed  in  his  pecuniarj^ 
affairs  he  deemed  it  proper  to  obtain  a  conveyance  of  it  to 
himself,  to  protect  it  against  Alfred's  creditors,  than  with 
the  statement  of  Lewis,  that  he  obtained  the  conveyance 
because  he  thought  Alfred  had  had  the  farm  long  enough  ; 
for,  as  before  stated,  Alfred  remained  in  possession  after  the 
conveyance  just  as  he  had  been  before.  When  the  convey- 
ance was  made  to  Lewis,  Alfred  was  embarrassed,  and, 
without  the  farni,  was  insolvent.  The  execution  issued 
against  him  on  the  complainant's  judgment  has  been 
returned  wholly  unsatisfied  for  want  of  property  whereon  to 
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levy.  It  was  issued  in  March,  1877.  Alfred  confessed  the 
judgment  to  his  fiather,  August  15th,  1876.  The  deed  to 
the  latter  was  made  six  days  before  that  time,  but  was  not 
recorded  for  four  months.  Alfred  said,  in  reference  to  the 
judgment  confessed  to  his  father,  that  it  was  confessed 
because  "  people  were  suing  him  around,"  and  he  and  his 
father  "  thought  they  would  put  a  stop  to  it."  He  says  that 
his  father  left  word  with  his  (Alfred's)  wife  that  he  wanted 
"  the  deed  back  for  the  farm,  so  that  he  could  sell  it,"  but 
there  is  no  evidence  whatever  of  any  intention  to  sell  the 
property.  The  excuse  given  for  not  having  recorded  the 
deed  from  Alfred  for  four  months  after  it  was  executed,  is 
far  from  satisfactory.  Lewis  says  he  cannot  tell  why  he  did 
not  record  it  earlier,  and  adds,  by  way  of  suggestion,  that 
he  supposes  he  did  not  happen  to  go  to  Mount  Holly ;  but  it 
is  eminently  worthy  of  remark,  in  this  connection,  that  he 
caused  the  deed  to  Alfred  to  be  recorded  within  three  days 
after  it  was  delivered ;  that  he  filed  the  first  chattel  mort- 
gage in  three  days  after  it  was  executed,  and  the  second  on 
the  same  day  on  which  it  was  given.  Nor  is  it  at  all  clear, 
from  the  testimony,  that  the  statement  of  Lewis  and  Alfred 
that  the  latter  did  not  know  that  the  deed  for  the  property 
had  been  made  to  him  until  the  time  when  he  was  requested 
to  convey  the  farm  to  his  father,  is  true. 

In  addition  to  the  testimony  of  Absalom  E.  Cox,  before 
mentioned,  there  is  that  of  the  complainant,  that  Alfred 
admitted  that  his  father  could  not  sell  the  property  without 
his  consent,  and  there  are  cogent  suggestions  from  the 
testimony  of  Alfred  and  his  father  leading  to  the  conclusion 
that  it  is  by  no  means  probable  that  Alfred  was  not  aware 
that  the  title  to  the  farm  was  in  him  until  called  upon  to 
convey. 

The  deed  to  Lewis  will  be  declared  fraudulent  as  against 
the  complainant's  judgment. 
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V. 

Robert  Stretch,  executor,  &c.,  and  others. 

1.  Where  a  testator,  by  his  will,  gave  the  residue  of  his  estate  to  his 
widow  durante  viduitate,  and  directed  that,  after  she  should  cease  to  be 
his  widow,  his  executors  should  sell  his  estate,  real  and  personal, 
remaining,  and  gave  the  proceeds  of  the  sale  to  such  of  his  children 
as  should  then  be  living,  in  equal  shares, — Held,  that  the  interest  of 
the  children  in  the  land  was  subject  to  the  power  of  sale,  and  that  the 
power  was  not  liable  to  be  defeated  by  one  or  more  (less  than  the 
whole  number)  of  the  beneficiaries  thereunder,  to  the  prejudice  of  the 
others  or  any  of  them,  and  that,  after  the  sale,  it  was  too  late  to  exer- 
cise the  power  of  election.  Therefore,  that  the  purchaser  of  the  real 
estate  at  the  executors'  sale  took  title  clear  of  a  levy  under  an  execu- 
tion on  a  judgment  against  one  of  the  children. 

2.  A  notice  given  by  the  sheriff  to  the  executor,  that  he  held  an 
execution  on  the  judgment,  and  had  made  a  levy  thereunder,  when, 
in  fact,  no  execution  had  been  delivered  to  him, — Held,  not  to  be 
notice  of  the  execution.  It  was  a  notification  of  the  alleged  existence 
of  facts  which  really  had  no  existence,  and  was,  therefore,  of  no 
importance,  and  imposed  no  duty  on  the  executors. 


Bill  for  relief.     On  final  hearing  on  pleadings. 

Mr.  W.  C.  Dayton  and  Mr.  H.  A.  Drake,  for  complainant. 

Mr.  W.  E.  Potter,  for  the  executor. 

Mr.  S.  H.  Grey,  for  Joseph  Stretch. 

The  Chancellor. 

Thomas  Stretch,  deceased,  by  his  will,  which  was  admit- 
ted to  probate  in  1854,  gave  the  residue  of  his  estate  to  his 
wife  durante  viduitate,  and  directed  that  after  she  should  cease 
to  be  his  widow  his  executors  should  sell  all  his  estate,  real 
and  personal,  then  remaining;  and  he  gave  the  proceeds  of 
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such  sale  to  his  ten  children,  or  to  such  of  them  as  should 
then  be  living,  in  equal  shares.  His  wife,  who  survived  him, 
died  November  25th,  1875.  Part  of  the  residuary  estate 
was  a  farm  of  about  one  hundred  acres,  in  Gloucester 
county,  which,  after  her  death,  and  on  the  28th  of  October, 
1876,  was  sold  by  the  surviving  executor  at  public  auction, 
to  David  B.  Waddington,  for  $4,075.50,  to  whom  the  exec- 
utor conveyed  it  by  deed  dated  ISTovember  11th,  1876. 
Waddington,  on  the  20th  of  February,  1877,  sold  and  con- 
veyed the  property  to  Absalom  M.  Wallace.  In  the  life-time 
of  the  widow,  on  the  31st  of  May,  1859,  the  complainant 
recovered  judgment  in  the  Gloucester  circuit  court  against 
Joseph  Stretch,  one  of  the  testator's  sons,  for  $304.47.  No 
execution^  however,  was  issued  thereon  until  December 
24th,  1875.  Under  a  writ  then  issued  upon  it,  a  levy  was 
made  on  the  right,  title  and  interest  of  Joseph  Stretch  in 
the  farm,  and  in  March,  1877,  the  sheriff  sold  and  conveyed 
his  right,  title  and  interest,  under  the  execution,  to  the  com- 
plainant. On  the  1st  of  December,  1875,  the  sheriff  wrote 
to  the  surviving  executor  as  follows : 

"  I  have  an  execution  against  Joseph  Stretch  in  favor  of  Joseph  D. 
Bolton,  and  have  levied  on  all  the  undivided  right,  title  and  interest 
of  the  real  and  personal  property  of  Thomas  Stretch,  deceased,  that 
may  be  due  Joseph  Stretch,  and  this  is  a  notice  to  you  that  the  execu- 
tion must  be  satisfied  before  paying  anything  over  to  Joseph  Stretch." 

At  the  date  of  that  letter  no  execution  had  been  issued  on 
the  judgment,  nor  was  any  issued  thereon  until  twenty-three 
days  afterward.  The  sheriff  gave  to  the  executor  no  other 
notice  until  November  27th,  1876,  sixteen  days  after  the 
date  of  the  conveyance  of  the  farm  by  the  executor  to  Wad- 
dington. He  then  wrote  to  the  executor  that  the  complain- 
ant had  called  to  see  him  about  the  judgment,  and  had 
directed  him  to  advertise  Joseph  Stretch's  interest  in  his 
father's  estate  unless  the  judgment  should  be  paid  in  a  short 
time.  The  complainant  himself  gave  no  notice  to  the  exec- 
utor, although  he  was  present  at  the  sale,  by  the  latter,  of 
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the  farm.  The  executor,  on  the  14th  of  November,  1876, 
paid  over  to  Joseph  Stretch  (who  demanded  it  of  him)  his 
share  of  the  proceeds,  of  the  sale  of  the  farm.  Before  doing 
so  he  consulted  counsel  as  to  his  duty,  in  view  of  the  notice 
given  to  him  on  the  1st  of  December,  1875,  on  the  one 
hand,  and  the  demand  of  Joseph  Stretch  on  the  other,  and 
he  was  advised  by  them  that,  in  the  absence  of  any  judicial 
mandate  or  direction  in  the  premises,  he  was  bound  to  com- 
ply with  the  demand  of  Joseph  Stretch.  It  will  have  been 
seen  that  the  sale  by  the  sheriff  was  after  the  conveyance  by 
the  executor  to  Waddington.  The  complainant's  counsel 
insist  that  the  lien  of  the  levy  by  the  sheriff  was  not  affected 
by  the  sale  by  the  executors.  But  Joseph  Stretch's  interest 
in  the  farm  was  subject  to  the  power  of  sale.  Bacot  v.  Wet- 
more,  2  C.  E.  Gr.  250;  Wetmore  v.  Midmer,  6  C.  K  Gr. 
240 ;  Nield  v.  Rudderoio,  12  C.  E.  Gr.  89 ;  S.  G.  on  appeal, 
1  Stew.  274. 

The  power  of  sale  given  by  the  will  to  the  executor  was 
not  liable  to  be  defeated  by  one  or  more  (less  than  the  whole 
number)  of  the  beneficiaries  thereunder,  to  the  prejudice  of 
the  others  or  any  of  them.  All  might,  indeed,  have  elected 
to  have  the  land  instead  of  the  proceeds,  but  the  concurrence 
of  all  would  have  been  necessary  to  prevent  a  sale,  unless 
the  power  of  election  could  have  been  allowed  to  a  part 
without  prejudice  to  the  rest.  But  is  too  late,  after  the  sale 
by  the  executor,  to  exercise  the  power  of  election.  Osgood 
V.  Franklin,  2  Johns.  Ch.  1,  21.  The  purchaser  at  the  exec- 
utor's sale  took  title  to  the  farm  clear  of  the  lien  of  the  levy, 
and  without  any  obligation  to  see  to  the  application  of  the 
purchase-money.  On  paying  it  to  the  executor  his  duty  ia 
the  premises  was  at  an  end. 

The  notice  given  by  the  sheriff  to  the  executor,  on  the  1st 
of  December,  1875,  imposed  no  duty  on  the  latter.  The 
statement  therein  made,  as  to  the  issuing  of  an  execution 
and  a  levy  thereunder,  was  untrue.  No  execution  had  then 
been  issued  upon  the  judgment.  The  notice  was  not  a 
warning  of  intention    to   issue  an  execution   and  to  levy 
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thereunder,  but  an  allegation  of  the  then  present  existence 
of  an  execution  and  levy.  Being  a  notification  of  the 
alleged  existence  of  facts  which  had  really  no  existence,  it 
was  of  no  importance  whatever  and  devolved  no  duty  on 
the  executor. 

Nor  did  any  arise  from  the  levy  which  was  subse- 
quently made.  To  impose  any  duty  upon  the  executor 
in  respect  to  it,  it  was  necessary  to  bring  it  to  his  actual 
knowledge.  It  was  incumbent  on  the  complainant,  if  he 
desired  to  secure  the  application  of  the  proceeds  of  Joseph 
Stretch's  share  of  the  property  in  the  hands  of  the  executor 
to  the  payment  of  his  judgment,  to  take  such  steps  by 
judicial  proceedings  as  would  effect  that  purpose,  or  at  least 
to  have  given  notice  to  the  executor  of  his  claim.  In  the 
absence  of  such  proceedings,  and  of  notice,  he  has,  under 
the  circumstances,  no  claim  whatever  upon  the  executor. 
The  bill  prays  that  the  executor  or  Joseph  Stretch  may  be 
decreed  to  pay  to  the  complainant  the  amount  of  his  judg- 
ment. There  is  no  ground  for  equitable  relief  against  either 
of  them.  None  as  against  the  executor,  for  the  reasons 
already  given,  and  there  is  none  against  Joseph  Stretch. 
He  has  received  from  the  executor,  on  his  demand,  his 
share  under  the  will  of  the  proceeds  of  the  sale  of  the  land 
by  the  executor.  The  levy  was  indeed  a  lien  upon  his 
interest  in  the  land,  but  it  was  subordinate  to  the  power. 
Bacot  V.  Midmer,  ubi  supra.  Joseph  Stretch,  in  receiving 
his  share  of  the  proceeds  of  the  sale,  incurred  no  liability 
for  which  the  complainant  is  entitled  to  relief  in  equity 
against  him,  any  more  than  he  would  have  done  had  he  sold 
and  received  the  purchase-money  for  chattels  (his  property) 
levied  upon  under  the  execution  and  left  in  his  possession, 
and  sold  or  consumed  by  him  after  the  levy. 

The  bill  will  be  dismissed,  with  costs. 
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Ayers  Coddington  and  others 

V. 

Charles  W.  Idell. 

1.  One  of  three  partners  who  declines  to  pay  over  a  sum  claimed  by 
each  of  his  other  partners,  cannot  relieve  himself  from  paying  inter- 
est thereon  pending  the  adjustment  of  the  claim,  if  it  appear  that  he 
has  meanwhile  used  the  money  for  his  own  purposes. 

2.  Where  each  party  to  a  suit  is  partly  successful,  costs  should  not 
be  awarded  to  either. 


Bill  for  account,  &c.     On  exceptions  to  master's  report. 

3Ir.  G.  Collins,  for  Idell. 

Mr.  G.  D.  W.  Vr 00711,  for  Wright. 

Mr.  R.  V.  Lindahury,  for  complainants. 

The  Chancellor. 

Idell  excepts  to  the  master's  report  on  the  ground  that  he 
ought  not  be  charged  with  interest  on  the  balance  of  money 
in  his  hands  due  the  complainants.  He  alleges  that  he  was 
at  all  times  ready  to  come  to  an  account  with  his  copartners, 
and  to  pay  over  the  money  which  should  be  found  due  from 
him  thereon,  whenever  they  should  settle  a  dispute  between 
the  Coddingtons  on  the  one  hand,  and  Wright  on  the  other, 
in  regard  to  their  respective  interests  in  the  assets.  Each 
of  those  parties  notified  him,  it  appears,  not  to  pay  the  other 
any  more  money.  If  he  has  been  holding  the  money  which 
was  due  the  Coddingtons  from  him,  ready  for  payment 
whenever  they  and  Wright  should  be  ready  to  come  to  aii 
account  with  him,  he  ought  not  to  pay  interest,  but  other- 
wise, if  he  has  used  it  in  his  business  or  applied  it  to  his 
own  purposes.  He  does  not  say  that  he  has  not  so  used  or 
applied  it,  and  it  appears,  by  a  letter  dated  in  February, 
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1877,  in  evidence  in  the  cause,  that  he  has.  Under  the  cir- 
cumstances he  should  pay  interest. 

The  complainants  claim  that  he  should  be  required  to  pay 
costs.  It  is  urged  that  he  refused  to  account  on  the  ground 
that  he  was  entitled  to  compensation  for  his  services  in  the 
litigations  which  were  carried  on  for  collection  of  money 
due  the  firm — a  claim  which  was  disallowed  in  this  suit. 
But  although,  on  the  one  hand,  he  set  up  that  claim  in  his 
answer,  the  complainants,  on  the  other,  denied  his  claim  on 
them  for  contribution  to  his  expenses  in  those  suits,  which 
was  allowed.  Under  the  circumstances  no  costs  should  be 
awarded  to  either  side. 

Wright  excepts,  because  the  master  has  not  allowed  him 
the  sum  (|605)  which  he  alleges  he  contributed  to  the  cap- 
ital of  the  concern.  Though  he  swears  he  contributed  the 
money,  Brokaw  and  Augustus  Coddington  both  swear  that 
he  did  not.  Though  he  swears  that  he  paid  the  money  in 
<3ash  to  Augustus  Coddington,  in  the  office  of  the  latter, 
Coddingtort  expressly  and  explicitly  denies  it.  ISTow,  is 
"Wright  corroborated  ?  The  written  statement  which  he 
produces  was  made  by  himself,  and  though  made  in  the 
presence  of  Augustus  Coddington,  and  with  the  knowledge 
of  the  latter,  Coddington  swears  that  he  objected  to  the  item 
of  "Cash  received  of  Wright,  $605,"  saying  that  he  did  not 
believe  Wright  had  so  much  capital  in  the  concern.  He  says 
that  Wright  did  not  get  the  item  from  him,  but  put  it  down 
of  his  own  accord.  He  also  says  that  Wright  never  before 
that  time  claimed  to  him  that  he  had  that  sum  in  the  business. 
The  written  statement  above  mentioned  appears  to  have 
been  made,  according  to  Wright's  testimony,  two  or  three 
years  after  the  substitutes  were  furnished.  It  appears  that 
the  amount  of  undivided  profits  in  the  concern  was  |627, 
and  that  sum,  with  the  money  which  was  furnished  by  the 
Coddingtons,  and  $8,000  of  the  proceeds  of  bonds  belonging 
to  the  firm  and  received  for  .the  substitutes,  made  up  the 
amount  needed  to  furnish  the  men.  Augustus  Coddington 
and  Brokaw  (the  latter  has  no  interest  in  the  suit)  both 
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swear  that  the  Coddingtons  furnished  all  the  money  which 
was  needed  for  the  purchase  of  the  substitutes  above  the 
$8,000,  except  the  accumulated  profits,  which  amounted,  as 
Brokaw  says,  to  about  $600,  and  as  Augustus  Coddington 
says,  to  $627.  They  both  swear,  also,  unequivocally,  that 
except  his  share  of  the  accumulated  profits,  Wright  con- 
tributed nothing. 

The  exceptions  will  be  overruled,  but  without  costs. 


Thomas  Daw 

V. 

Adrian  Vreeland,  trustee  and  executor,  and  others. 

Although,  by  the  statute  concerning  evidence  (Bev.  p.  378),  a  party 
cannot,  in  case  the  adverse  party  sues  or  is  sued  in  a  representative 
capacity,  render  his  own  testimony  competent  by  calling  such  adverse 
party,  yet  the  statute  does  not  preclude  him  from  calling  such  adverse 
party  as  his  own  witness. 


Mr.  S.  Tattle,  for  complainant. 
Mr,  E.  Stevenson,  for  defendants. 

The  Chancellor. 

The  right  of  the  complainant  to  call  and  examine  the 
defendant,  Adrian  Vreeland,  who  is  sued  in  a  representative 
capacity,  as  a  witness  for  him,  is  denied  by  the  defendants. 
The  act  "  concerning  evidence"  {Rev.  p.  378)  provides  that, 
in  all  civil  actions,  in  any  court  of  record  in  this  state,  the 
parties  thereto  shall  be  admitted  to  be  sworn  and  giv^ 
evidence  therein  when  called  as  witnesses  by  the  adverse 
part}'  in  such  action,  but  that  no  party  shall  be  sworn  in 
any  case  where  the  opposite  party  is  prohibited  by  any  legal 
disability  from  being  sworn  as  a  witness,  or  either  of  the 
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parties  in  the  cause  sue  or  are  sued  in  a  representative 
capacity,  except  as  thereinafter  provided,  viz.,  that  a  party 
to  a  suit  in  a  representative  capacity  may  be  admitted  as  a 
witness  therein,  and,  if  called  as  a  witness  in  his  own  behalf 
and  admitted,  the  opposite  party  may,  in  like  manner,  be 
admitted  as  a  witness. 

Clearly,  the  act  will  not  admit  of  the  construction  that  a 
party  sued  in  a  representative  capacity  cannot  be  required 
to  give  testimony  as  a  witness  for  the  opposite  party  when 
called  by  that  party.  It  was  not  intended  to  deprive  a  party 
of  the  testimony  of  his  adversary  as  a  witness  for  him  in  the 
cause  where  the  latter  is  sued  in  a  representative  capacity. 
His  so  calling  him,  however,  will  not  render  his  own  testi- 
mony competent  in  the  cause,  and  that  is  what  was  decided 
in  Hartman  v.  Alden,  5  Vr.  518,  cited  on  the  argument,  and 
all  that  was  decided  on  the  point  in  that  case. 

The  complainant  is  entitled  to  the  testimony  of  Mr.  Vree- 
land  as  a  witness  for  him. 


James  B.  Dayton 

V. 

AcHSAH   Moore  and  others. 


The  receipt  by  a  mortgagee's  attorney,  to  whom  the  mortgage  was 
made  (in  fact  for  the  mortgagee,  but  not  so  expressed  in  the  instru- 
ment), of  a  sum  of  money  from  the  mortgagor's  agent,  under  an 
agreement  between  them  subsequent  to  the  loan,  as  bona  fide  compen- 
sation for  examining  the  title  to  the  premises  mortgaged,  which  com- 
pensation was  paid  out  of  the  loan,  does  not  make  the  loan  usurious. 


Bill  to  foreclose.     On   final  hearing   on  pleadings  and 
proofs. 
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Mr.  D.  J.  Pancoast,  for  complainant. 
Mr.  James  N.  Stratton,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  dated  March 
14th,  1877,  for  $3,500  (with  interest),  payable  one  year  from 
its  date,  given  by  Aaron  B.  Moore,  now  deceased,  to  David 
J.  Pancoast,  on  land  in  Burlington  county.  The  answer 
alleges  that  the  mortgage  ■was  made  and  taken  on  an  agree- 
ment between  the  parties  to  it  that  the  mortgagor  should 
give,  and  the  mortgagee  receive,  $175  for  premium  for 
making  the  loan,  and  it  states  that  that  money  was  retained 
by  the  mortgagee  accordingly.  The  alleged  usury  is  not 
well  pleaded,  and,  if  it  were,  it  is  not  proved.  It  appears 
that,  although  the  mortgagee  negotiated  the  loan,  he  did  so 
merely  as  the  agent  of  Samuel  T.  Miller,  who  was  his  client, 
and  to  whom  he  subsequently  delivered  a  declaration  of 
trust  in  writing,  signed  by  him,  to  the  effect  that  he  held 
the  mortgage  merely  in  trust  for  Mr.  Miller.  It  is  not 
proved  that  he  made  the  agreement  stated  in  his  answer,  nor 
any  such  agreement ;  nor  that  he  received  $175  or  any 
other  sum  for  premium.  He  did  receive  from  the  person 
whom  the  mortgagor  had  employed  to  obtain  the  loan, 
$87.50,  as  his  compensation  agreed  upon  between  them 
after  the  loan  had  been  negotiated,  and  independently  of 
the  negotiations,  for  his  services  as  a  counsellor  in  examin- 
ing the  title  to  the  premises  to  be  mortgaged.  The  title 
was  troublesome,  and  the  mortgagee  declined  to  examine 
and  pass  upon  it  without  compensation.  What  he  received 
was  paid  to  him  by  the  mortgagor's  agent  out  of  the  latter's 
commissions  received  under  the  agreement  between  him 
and  the  mortgagor  for  obtaining  the  loan.  The  mortgagee' 
paid  over  to  the  agent  the  entire  $3,500,  and  the  latter  paid 
it  all  over  to  another  agent  of  the  mortgagor,  who  paid 
him  his  commissions,  out  of  which  he  paid  the  $87.50  to  the 
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mortgagee    on    his    own    account    and    pursuant    to    his 
individual  agreement  with  him. 

The  complainant  is  entitled  to  a  decree  in  accordance 
with  these  views. 


Adonijah  S.  Boyd 

V. 

Christopher  Mundorf  and  wife  and  others. 

A  deed  and  a  mortgage  to  the  grantor  to  secure  part  of  the  pur- 
chase-money of  the  conveyance,  were  executed  simultaneously  on 
February  28th,  and  acknowledged  and  recorded  on  March  3d,  at  noon. 
Another  mortgage  on  the  same  premises,  to  another  person  than  the-. 
grantor,  also  stating  that  it  was  given  to  secure  part  of  the,  purchase- 
money,  was  executed  March  1st,  and  was  acknowledged  and  registered 
March  3d,  at  a  quarter  before  twelve  o'clock,  noon. — Held,  that  the 
first  mortgage  was  entitled  to  priority,  the  registering  of  the  second 
mortgage  not  being  notice  to  the  first  mortgagee,  the  vendor,  since  at 
that  time  the  vendee's  deed  had  not  been  recorded. 


Bill  to  foreclose.     On  final  hearing  on  pleadings. 

Mr.  A.  S.  Boyd,  in  jpro.  pers. 

Mr.  G.  Ackerson,  Jr.^  for  Henrietta  R.  Voorhis,  adminis- 
tratrix. 

The  Chancellor. 

Garret  Benson,  by  his  deed,  dated  February  28th,  1866, 
conveyed  the  mortgaged  premises  to  Christopher  Mundorf, 
in  fee.  The  deed  was  acknowledged  on  the  3d  of  March 
following,  and  was  recorded  on  that  day,  at  noon.  To 
secure  $2,000  of  the  purchase-money,  Mundorf  gave  to 
Benson  a  mortgage  (now  held  by  Henrietta  R.  Yoorhis^ 
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administratrix,  by  assignment)  on  the  property  for  that  sum, 
with  interest.  The  mortgage  was  of  the  same  date  as 
the  deed,  and  was  acknowledged  on  the  same  day  on  which 
the  deed  was  acknowledged,  and  was  recorded  at  the  same 
time  as  the  deed.  Mundorf  gave  to  Lawrence  J.  Acker- 
sou  a  mortgage  on  the  property  for  $2,000  and  interest, 
dated  March  1st,  1869,  acknowledged  on  the  3d  day  of  that 
month,  and  recorded  on  the  same  day,  at  a  quarter  before 
twelve  o'clock  in  the  forenoon.  It  vs^ill  be  seen  that  the 
latter  mortgage  was  recorded  a  quarter  of  an  hour  prior  to 
that  of  Benson.  The  mortgage  to  Ackersou  declares  that 
it  was  given  to  secure  the  payment  of  part  of  the  purchase- 
money  of  the  conveyance  from  Benson  to  Mundorf. 

The  question  in  the  cause  is,  whether  the  mortgage  to 
Ackerson  is,  by  reason  of  priority  in  recording,  entitled  to 
preference  in  payment  over  that  to  Benson.  When  the  for- 
mer was  recorded,  the  deed  to  Mundorf  was  not  on  record. 
The  record  of  that  mortgage,  therefore,  was  not  notice  to 
Benson.  Losey  v.  Simpson,  3  Stock.  246.  Where,  as  in  this 
case,  the  vendor  of  real  estate  records  his  mortgage  at  the 
same  instant  that  the  deed  from  him  is  recorded,  he  surely  can 
have  no  occasion  to  examine  the  records  for  encumbrances 
created  by  his  vendee  on  the  property,  prior  to  the  recording 
of  his  conveyance.  See  Diisenbury  v.  Hulbert,  59  N.  Y.  541 ; 
Clark  V.  Bunn,  3  Allen  509. 

The  mortgage  to  Benson  is  entitled  to  priority. 


Henry  Stucky 
A.  Catharine  Stucky,  executrix,  &c. 

A.  conveyed  land  to  B.  The  latter  subsequently  sold  it  to  C.  A., 
by  his  bill,  alleged  and  sought  to  establish  an  express  trust  in  his  favor 
in  the  consideration  money  of  the  deed  from  B.  to  C.     The  proof 
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failed. — Held,  on  the  ground  of  variance,  that  he  could  not,  under  the 
bill,  recover  the  money  by  proof  that  the  conveyance  from  him  to  B. 
was  merely  voluntary.  If  the  conveyance  was  merely  voluntary,  no 
resulting  trust  would  arise  therefrom. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  W.  H.  Hagaman  and  Mr.  G.  Borcherling,  for  com- 
]»i<iinant. 

Mr.  J.  R.  Emery ^  for  defendant. 

The  Chancellor. 

The  bill  is  filed  to  compel  the  performance  of  an  agree- 
ment which  the  complainant  alleges  that  Jacob  Stucky,  his 
brother,  now  deceased  (he  died  after  the  bill  was  filed),  made 
with  him,  in  1871,  to  hold  in  trust  for  him  certain  money, 
$3,400,  and  a  mortgage  for  $10,000,  and  interest  respectively, 
paid  and  given  by  John  O'Rourke  to  Jacob  for  the  con- 
sideration of  the  conveyance  by  the  latter  to  the  former  of  a 
tract  of  land  of  thirteen  and  one-half  acres  in  Essex  county. 
The  bill  states  that  the  complainant  was,  on  or  about  the 
16th  of  August,  1870,  seized  of  the  land ;  that  it  was  pur- 
chased by  him  from  Josiah  F.  Dodd,  in  1853,  and  was  con- 
veyed to  him  by  the  latter  by  deed  dated  January  10th,  in 
that  year ;  that  he  then  entered  into  possession  of  it,  and 
that  from  that  time  up  to  the  time  of  the  date  (August 
16th,  1870)  of  a  deed  for  it  given  by  him  to  Jacob,  he 
remained  in  possession  of  it  and  improved  it,  so  that,  by 
reason  of  his  improvements  and  the  rise  in  value  of  real 
estate,  it  had,  when  he  conveyed  it  to  Jacob,  become  worth 
$13,400 ;  that  Jacob  had  been  very  desirous  of  buying  the 
property  from  him,  and  had  frequently  applied  to  him  to  sell 
it  to  him,  but  that  he  had  refused  to  sell  it  to  him  separately, 
but  had  expressed  his  willingness  to  sell  it  to  him  with  the 
adjoining  tract  of  seventeen  acres  belonging  to  the  com- 
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plainant,  at  the  price  of  $35,000  for  both,  but  Jacob  refused 
to  pay  that  price ;  that  the  complainant  was  then  sixty  years 
old,  by  birth  a  German,  and  by  occupation  a  farmer;  that 
having  mingled  but  little  with  the  world,  and  being  ignorant 
of  the  requisites  of  legal  business,  and  the  formalities  attend- 
ing it,  and  having  but  little  knowledge  of  the  English 
language,  and  being  unable  to  speak  or  read  it  understand- 
ingly,  and  being  in  the  habit  of  consulting  his  brother  Jacob 
who,  on  the  other  hand,  was  a  man  of  business  in  Newark, 
he,  in  August,  1870,  in  view  of  the  fact  that  his  wife  was 
confined  to  her  bed  with  severe  illness,  and  his  own  health 
had  become  seriously  impaired,  applied  to  Jacob,  and 
requested  him  to  attend  to  the  drawing  of  the  complainant's 
last  will,  informing  him  of  his  wishes  as  to  the  disposition 
of  his  property ;  that  Jacob  thereupon  promised  to  attend 
to  the  business  for  him,  to  have  the  will  drawn,  and  to  bring 
it  to  him  to  be  executed;  that  a  few  days  thereafter 
Frederick  Stucky,  a  son  of  Jacob's,  and  Herman  Ise,  then 
one  of  the  judges  of  the  court  of  common  pleas  of  Essex 
county,  called  at  his  house  on  the  property,  and  presented  a 
paper  to  him  for  his  signature,  and  requested  him  to  sign  it, 
but  neither  explained  it  nor  informed  him  of  its  contents,  and 
he,  believing  it  to  be  the  will,  and  assuming  that  it  had  been 
drawn  in  accordance  with  his  directions,  signed  it,  as  did 
also  his  wife,  who  was  then  requested  to  do  so. 

The  bill  adds  that  his  wife  was  then  confined  to  her  bed, 
and  was  at  the  point  of  death,  and  he  was  in  a  weak  and 
enfeebled  condition,  both  of  body  and  mind,  and  unable  to 
transact  or  understand  any  matter  of  business.  It  further 
states  that  he,  on  or  about  the  30th  of  June,  1871,  con- 
tracted with  John  O'Rourke  to  sell  him  the  tract  of  thirteen 
and  a  half  acres,  and  that  they  went  together  to  Jacob's 
store  in  Newark,  and  the  complainant  then  and  there 
informed  Jacob  that  he  had  sold  the  property  to  O'Rourke, 
and  that  then,  to  his  great  surprise  and  amazement,  Jacob 
produced  a  deed  for  the  property  from  the  complainant  and 
his  wife  to  him,  duly  executed  and  acknowledged,  convey- 
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ing  the  premises  to  Jacob  in  fee-simple,  and  thereupon 
Jacob  claimed  to  be  the  owner  of  the  property  under  the 
deed;  that  the  complainant  then  declared  that  the  deed  had 
been  obtained  by  fraud,  and  denounced  Jacob  for  having 
taken  advantage  of  his  confidence ;  and  the  bill  states  that 
that  was  the  first  knowledge  or  intimation  the  complainant 
had  had  of  the  existence  of  the  deed,  and  that  he  then 
requested  Jacob  to  give  it  up  to  be  cancelled,  but  Jacob 
refused  to  do  so. 

The  bill  further  states  that  the  complainant  being  desirous 
of  carrying  out  his  agreement  with  O'Rourke,  to  whom  he 
had  sold  the  whole  of  the  property  to  which  he  claimed 
title,  both  the  tract  of  seventeen  acres  and  that  of  thirteen 
and  a  half,  and  Jacob  proposing  that  he  should  be  permitted 
to  convey  the  thirteen  and  a  half  acres  to  O'Rourke,  and 
promising  that  he  would  hold  the  money  and  securities 
which  he  should  receive  for  the  consideration  in  trust  for 
the  complainant,  the  latter  was  constrained  to  consent,  and 
did  consent  accordingly;  that  Jacob  conveyed  the  property 
to  O'Rourke,  by  deed  dated  June  30th,  1871,  and  received 
from  him  $3,400  in  cash,  and  a  bond  and  mortgage  on  the 
premises  to  secure  the  balance  ($10,000)  of  the  purchase- 
money,  with  interest,  and  that  Jacob  refused  to  pay  over 
the  money,  or  deliver  the  bond  and  mortgage  to  the  com- 
plainant. The  bill  prays  that  Jacob  may  be  declared  to  be 
the  trustee  of  the  complainant  with  respect  to  the  money 
and  securities  received  by  him  for  the  consideration,  and 
may  be  directed  to  pay  over  the  money  and  deliver  the 
securities  to  the  complainant ;  or,  if  the  latter  be  imprac- 
ticable, then  that  he  be  required  to  pay  the  amount  of  the 
principal  and  interest  thereof  instead. 

The  answer  was  filed  in  the  Hfe-time  of  Jacob  Stucky.  It 
states  that  the  property  was  bought  by  him  in  1853,  for  the 
benefit  of  his  brother,  the  complainant,  who  had  then  but 
lately  emigrated  to  this  -country  from  France  ;  that,  though 
the  deed  was  made  to  the  latter,  it  was  under  the  express 
agreement  that  he  would,  on  request,  convey  the  property 
36 
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to  Jacob;  that  Jacob  paid  all  the  purchase-money  (|435.35), 
and  it  claims  a  resulting  trust  accordingly.  It  further 
states  that,  though  the  property  had  risen  in  value,  the  rise 
was  due,  not  to  any  improvements  put  thereon  by  Henry, 
but  to  the  speculation  in  lands  in  that  vicinity.  It  denies 
that  Jacob  ever  offered  to  buy  the  property  from  Henry, 
and  denies  all  the  facts  on  which  the  equity  of  the  bill  is 
based.  It  expressly  and  explicitly  denies  the  allegations  of 
the  bill  in  reference  to  the  circumstances  under  which  the 
deed  from  Henry  and  his  wife  to  Jacob  was  made,  and  states 
that  the  deed  was  executed  in  pursuance  of  an  agreement 
between  Henry  and  Jacob  that  the  property  should  be  con- 
veyed to  the  latter,  and  it  denies  that  the  promise  alleged  in 
the  bill  (that  Jacob  would  hold  the  money  and  securities 
received  from  O'Rourke  for  purchase-money  in  trust  for 
Henry)  was  ever  made. 

The  proof  is,  that  Henry  came  to  this  country  from  Prance 
in  1853,  and,  as  far  as  appears,  he  had  but  about  $80  at  that 
time.  The  tract  of  thirteen  and  a  half  acres  was  bought  by 
Jacob,  as  Josiah  F.  Dodd,  the  vendor,  testifies,  for  Henry, 
and  the  deed  was  made  to  the  latter  by  Jacob's  direction, 
but  the  purchase-money  was  paid  by  Jacob.  It  appears, 
too,  that  when  this  tract  was  bought,  Henry  had  already 
bought  the  adjoining  tract  of  seventeen  acres  before  men- 
tioned. How  much  he  agreed  to  pay  for  it,  or  with  what 
means  he  paid  for  it,  is  not  in  the  evidence.  That  he  occu- 
pied the  tract  of  thirteen  and  a  half  acres  up  to  the  time  of 
the  sale  to  O'Rourke,  is  not  denied.  The  improvements 
which  he  put  upon  it,  however,  appear  to  have  been  of  no 
great  cost.  They  consisted  in  fencing,  draining,  &c.  That 
the  complainant  did  not  claim  to  be  the  owner  of  it,  appears 
from  the  testimony  of  O'Rourke,  who  says  that  he  made  the 
bargain  for  the  purchase  of  the  property  with  Henry,  ai^d 
that  he  and  Henry  then  went  to  Newark  to  see  Jacob,  at 
the  suggestion  of  JHenry,  who  said  that  he  could  not  sell 
that  property  until  he  should  see  his  brother ;  and  the  wit- 
ness adds,  that  he  thinks  he  said  that  the  property  belonged 
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to  his  brother.  It  appears  clearly  and  incontestably  that 
Jacob  was  at  that  time,  and  had  been  for  about  a  year,  the 
holder  of  the  legal  title  to  the  property,  under  a  deed  in  fee 
executed  by  Henry  and  his  wife  to  him,  by  which,  for  the 
consideration  of  $25,  as  therein  expressed,  they  conveyed 
the  property  to  him.  That  deed  was  dated  August  16th, 
1870.  It  was  acknowledged  before  Judge  Ise  (who  drew  it 
by  direction  of  Henry  and  Jacob),  on  the  20th  of  that  month, 
and  it  was  recorded  on  the  19th  of  ISTovember  following. 

Though  Henry,  in  his  bill,  states  that  he  was  greatly  sur- 
prised and  amazed  when  he  found  that  Jacob  had  a  deed 
from  him  for  the  property,  and  alleges  that  the  first  knowl- 
edge or  information  which  he  had  of  the  existence  of  the 
deed  was'when  it  was  shown  to  him  on  the  occasion  when 
he  and  O'Rourke  went  to  see  Jacob,  which  w^as  in  the  sum- 
mer of  1871,  and  declares  that  he  supposed,  up  to  that  time, 
that  the  instrument  which  he  and  his  wafe  executed  at  their 
house,  in  the  presence  of  Judge  Ise,  was  his  will,  it  is  not 
only  clearly  proved  that  he  gave  directions  for  the  drawing 
of  the  deed,  but  that  he  was  fully  made  acquainted  with  the 
contents  at  the  time  when  he  executed  it.  The  statements 
of  the  bill  as- to  the  condition  of  his  own  and  his  wife's 
health  are  shown  by  the  evidence  to  be  untrue.  By  the  tes- 
iiimony  of  Judge  Ise,  it  also  appears  that  there  is  no  reason 
whatever  for  believing  that  the  complainant  could  have 
supposed  that  the  instrument  which  he  executed  at  his 
house  was  his  will,  for  Judge  Ise  testifies  that  the  complain- 
ant himself  gave  him  instructions  for  the  will,  and  that  it 
was  signed,  not  at  the  complainant's  house,  which  was  in 
the  township  of  Orange,  but  at  the  judge's  office  in  Newark, 
and  that  one  Caspar  Friederich,  of  the  latter  place,  wit- 
nessed the  signing,  with  the  judge.  In  this  connection  it 
may  be  remarked  that  the  complainant's  statement  in  the 
bill  as  to  his  want  of  knowledge  of  business,  is  not  only  not 
sustained,  but  is  shown  to  be  untrue  by  the  testimony  and 
the  facts  in  the  cause,    Notably  by  the  circumstances  that  he 
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alleges  and  it  appears  that  he  conducted  the  negotiation  with 
O'Rourke  for  the  sale  of  the  entire  property  occupied  bj  him, 
selling  and  conveying  the  tract  of  seventeen  acres  for  the  price 
of  $25,500,  and  negotiating  the  sale  of  the  other  at  $13,400. 
Moreover,  he  conducted  the  negotiations  with  O'Rourke  in 
the  English  language,  notwithstanding  his  allegation  that 
he  cannot  speak  that  language  intelhgibly.  The  complain- 
ant presents,  in  support  of  his  allegations,  the  testimony  of 
Augustus  F.  Spaeth,  who  swears  to  conversations  between 
himself  and  Jacob  Stucky  in  regard  to  the  deed  for  the 
tract  of  thirteen  and  a  half  acres.  This  witness  was  the  son- 
in-law  of  Jacob  Stucky,  and  appears  to  have  interested  him- 
self in  the  business  of  the  latter  up  to  the  time  of  the  latter's^ 
death.  He  seems  to  have  taken  an  active  interest  in  the 
defence  of  this  suit  up  to  that  time.  He  speaks  in  his  testi- 
mony of  his  activity  in  getting  in  the  answer,  which  was 
sworn  to  only  a  day  or  two  before  Jacob  Stucky's  death. 
He  appears  to  have  been  anxious  that  it  should  be  put  in 
by  Jacob  Stucky,  and  to  have  been  apprehensive  lest  by 
delay  the  opportunity  should  be  lost. 

After  the  death  of  Jacob  Stucky,  and  on  the  30th  of 
December,  1876,  he  presented  a  bill  against  his  estate  of 
between  $1,500  and  $1,600,  of  which  he  says  $1,000  were  for 
his  services  and  advice  in  Jacob  Stucky's  business  (he  is  not 
a  lawyer),  including  the  defence  in  this  suit.  On  the  18th 
of  November,  his  examination  as  a  witness  for  the  com- 
plainant began,  and  it  was  ended  on  the  19th  of  January 
following,  so  that  the  bill  just  referred  to  was  pr^Jsented 
during  the  time  covered  by  his  examination.  He  admits 
that  he  gave  to  the  complainant's  solicitor  information 
in  reference  to  the  subject  of  the  suit.  On  that  bead  he 
testifies  as  follows  :  "  Q.  Are  you  assisting,  or  hd^e  you 
in  any  way  assisted  him  (the  complainant)  in  carry  ng  on 
this  suit  ?  and,  if  so,  how  ?  J..  I  have  given  his  att,orney 
part  of  the  information  he  wanted.  Q.  Well,  what  elso  V  A. 
That  is  all,  as  I  consider  it ;  I  am  assisting  in  no  othei  way. 
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Q.  Did  you  give  this  information  to  his  attorney  for  the 
purpose  of  assisting  him  in  his  suit?  A.  That  is  the  only 
way  I  took  it ;  I  think  that  was  what  I  meant.  Q.  Then 
you  meant  to  destroy  the  effect  of  Jacob  Stucky's  answer  ? 
A.  Yes,  in  reference  to  Henry  Stucky's  putting  money  in 
ray.  hand ;  I  had  known  him  a  long  time:  my  wife  was  a 
niece  of  his  ;  he  had  entire  conlidence  in  me  ;  I  think  the 
amount  of  that  money  was"  a  couple  of  hundred  dollars  ;  he 
insisted  that  it  should  simply  be  left  with  me,  and  I  would 
not  have  it  in  that  way."  ISTo  explanation  of  this  $200 
transaction  is  given.  It  may  be  added  that  the  testimony 
of  this  witness  in  regard  to  the  circumstances  of  the  swear- 
ing to  the  answer,  is  flatly  contradicted  by  the  solicitor  who 
had  that  .matter  in  charge,  and  the  master  by  whom  the 
affidavit  was  taken. 

But,  further,  his  testimony  is  intrinsically  unreliable.  He 
swears  that  Jacob  Stucky,  a  few  days  after  the  deed  from 
the  complainant  to  him  was  made,  told  him  that  he  had 
received  a  deed,  from  the  complainant  for  certain  woodland 
(the  tract  of  thirteen  and  a  half  acres) ;  that  he  asked  him 
how  he  got  it,  and  Jacob  said  that  Judge  Ise  and  Frederick 
(meaning  his  son)  had  gone  to  the  complainant's  and  got  it 
without  trouble,  &c.  He  also  says  :  "  He  (Jacob  Stucky) 
also  spoke  of  a  mortgage  which  had  then  been  made,  and 
asked  me  how  he  could  control  a  mortgage  which  had  been 
made  to  Henry  (the  complainant)  for  $20,000."  But,  in 
fact,  the  $20,000  mortgage  had  not  then  been  made,  and 
was  not  made  until  nearly  a  year  after  that  time.  The  deed 
to  Jacob  was  acknowledged,  as  before  stated,  on  the  20th  of 
August,  1870.  The  deed  to  O'Rourke,  who  gave  the 
$20,000  mortgage,  was  not  made  until  June  30th,  1871. 
The  witness,  therefore,  must  be  mistaken  when  he  says  that 
Jacob  Stucky,  a  few  days  after  the  deed  from  the  complain- 
ant to  him  was  made,  spoke  to  him  about  the  $20,000 
mortgage. 

There  are  other  considerations,  also,  which  are  decisive 
of  this  suit.     The  bill  is  filed  merely  to  establish  a  trust  in 
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the  purchase-money  of  the  tract  of  thirteen  and  a  half  acres, 
not  to  set  aside  the  deed.  There  is  no  proof  whatever  of  the 
alleged  trust,  and  the  answer  explicitly  denies  it.  If  the 
deed  to  Jacob  be  regarded  as  merely  voluntary,  in  view  of 
its  nominal  consideration,  no  trust  results  therefrom.  Hill 
on  Trustees  106,  107 ;  Perri/  on  Trusts  §  362 ;  Osborn  v. 
Osborn,  2  Stew.  385.  But  the  bill  does  not  even  allege  that 
the  deed  was  voluntary.  It  alleges  that  it  was  fraudulent. 
It  is  enough  to  say  that  the  complainant  must  abide  by  the 
case  made  by  the  bill.  He  stands  or  falls  with  it.  Marsh- 
man  V.  Conklin,  6  C.  E.  Gr.  546;  3fidmer  v.  Midmer,  11  C. 
K  Gr.  299 ;  Hoyt  v.  Hoyt,  12  C.  JE.  Gr.  399,  S.  C.  on 
appeal,  1  Stew.  485 ;  1  Dan.  Ch.  Prac.  328 ;  Montesquieu  v. 
Savidge,  18  Ves.  302. 

The  bill  will  be  dismissed,  with  costs. 


Henry  Lembeck 

V. 

The  Mayor  and  Aldermen  of  Jersey  City. 

1.  Under  the  act  to  quiet  titles,  etc.  {Rev.  p.  1189),  a  bill  may  be  filed 
for  relief  against  the  alleged  lien  of  municipal  assessments  for  improve- 
ments. 

2.  The  reports  of  commissioners  of  re-assessments  made  under  the 
act  of  1873  (P.  L.  1873,  p.  442),  were  relied  on  in  this  case.  While 
vitally  defective  in  other  respects,  they  did  not  even  show  that  the 
commissioners  determined  the  amount  of  the  assessments  on  each 
lot. — Held,  that  they  constituted  no  lien. 

3.  The  legislature  has  no  power  to  fasten  upon  any  lot  an  unconsti- 
tutional assessment,  by  a  statutory  limitation  as  to  the  time  or  mode 
in  which  the  owner  must  object  thereto. 


Bill  to  quiet  title.     On  final  hearing  on  pleadings  and. 
proofs. 
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Messrs.  Collins  ^  Corbin,  for  complainant. 

Mr.  Leon  Abbett  and  Mr.  H.  Traphagen,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  against  the  corporation  of  Jersey  City, 
under  the  act  "  to  compel  the  determination  of  claims  to 
real  estate  in  certain  cases,  and  to  quiet  title  to  the  same" 
{Bev.  p.  1189).  Under  the  act,  such  a  bill  may  be  maintained 
to  quiet  title  as  against  alleged  encumbrances.  Holmes  v. 
Chester,  11  C.  E.  Gr.  79 ;  Bogert  v.  City  of  Elizabeth,  12  G. 
E.  Gr.  568. 

The  city,  in  its  answer,  sdts  up  a  claim  upon  the  premises 
of  the  complainant  described  in  the  bill.     It  is  the  lien  or 
encumbrance  of  certain  alleged  assessments  for  municipal 
improvements  therein  mentioned,  which,  it  alleges,  "  were 
confirmed"  by  commissioners  appointed  by  the  justices  of 
the  supreme  court,  in  accordance  with  the  act  entitled  "An 
act  to  adjust  unpaid  assessments  in  Jersey  City,"  approved 
March  26th,  1873  (P.  L.  1878,  p.  442).     It  is  not  alleged  in 
the  answer,  nor  was  it  claimed  on  the  hearing,  that  the 
complainant  is  barred  or  estopped  in  any  way  from  denying 
the  legality  of  the  assessments.     The  original  assessments 
are  not  set  up  in  the  answer,  and  they  have  not  been  proved 
or  produced.     Only  the  reports  made  by  the  commissioners, 
under  the  act  of  1873,  were  set  up  and  proved,  and  they 
alone  were  relied  on  by  the  defendants.     The  defendants 
rely  entirely  on  the  action  of  the  commissioners  in  reference 
to  the  original  assessments.     It  appears,  by  the  reports  of 
the  commissioners,  that,  as  to  two  of  those  assessments, 
they  merely  confirmed  them,  without  adjudging  or  deter- 
mining that  the  amounts  assessed  on  the  property  owners 
for  benefits  were  not  beyond  the  amount  of  benefit  received, 
or  even  that  the  property  was  benefited  at  all.    They  merely 
declared  what  the  true  cost  was,  and  confirmed  the  original 
assessment,  whatever  it  may  have  been. 
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The  act  of  1873  provides  that  the  commissioners,  "  after 
examination,  shall  determine  and  adjudge  what  would  have 
been  a  reasonable  and  fair  cost  of  the  improvement,  what 
lands  are  benefited  by  the  improvement,  the  proportion  of 
benefit  received  by  each  lot  of  land,  and  assess  on  each  lot 
such  proportion  of  what  would  have  been  a  reasonable  cost 
of  the  improvement,  the  expense  of  the  improvement  as 
the  lot  or  parcel  of  land  shall  be  benefited  by  the  same,  the 
remainder  of  the  costs,  charges  and  expenses  of  the 
improvement  shall  be  borne  and  paid  by  the  city  at  large," 
&c.  A  mere  confirmation  of  the  original  assessment  con- 
firms it  with  all  its  infirmities,  if  any  it  has.  If  the  origi- 
nal assessment  did  not  confine  the  assessment  within  the 
limit  of  the  amount  of  benefit  actually  conferred,  the  mere 
confirmation  of  it  left  it  still  subject  to  the  objection.  It 
was  expressly  the  duty  of  the  commissioners,  under  the  act, 
to  confine  the  assessments  within  that  limit.  They  were  to 
assess  on  each  lot  such  proportion  of  the  reasonable  costs  as 
should  be  commensurate  with  the  benefit  derived  from  the 
improvement  (they  could  not  lawfully  assess  more  thereon), 
and  it  is  expressly  declared  that  the  remainder  of  the  costs 
shall  be  borne  and  paid  by  the  city  at  large.  In  the  two 
instances  under  consideration,  they  did  not  determine 
whether  any  part  of  the  cost  ought  to  be  borne  by  the  city 
at  large,  nor  whether  the  whole  cost  ought  to  be  borne  by 
the  property,  nor  whether  the  property  was  benefited  to  the 
full  extent  of  the  cost,  nor,  as  before  remarked,  that  it  was 
benefited  at  all,  nor  that  the  complainant's  laud  should  pay 
any  part  of  the  cost.  What  the  original  assessments 
referred  to  in  those  reports  were,  is  not  shown,  and  it  does 
not  appear  whether  they  were  constitutional  or  not,  nor 
whether  they  were  made  under  a  law  which  was  constitu- 
tional or  not. 

In  the  other  assessments  their  adjudication  was  defective," 
because,  though  it  determined  wl.at  the  reasonable  cost  of  the 
work  was,  and  the  part  of  it  which  ought  to  be  borne  by  the 
city  at  large,  it  does  not  appear  from  it  that  the  property  was 
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not  assessed  beyond  the  benefit  received,  nor  did  they  assess 
any  part  of  the  cost  on  the  complainant's  land.  The  assess- 
ments in  those  cases  were  necessarily  new  ones,  for  the 
amounts  to  be  assessed  on  the  property  were  less  than  those 
which  were  assessed  upon  them  in  the  original  assessments. 

It  appears,  then,  that  those  assessments  were  made  by  the 
commissioners  of  1873,  on  a  principle  which  has  been 
repeatedly  and  unequivocally  condemned  by  the  adjudica- 
tion of  the  highest  tribunal  of  the  state — the  assessment  of 
the  cost  on  the  property  without  regard  to  the  amount  of 
actual  benefit.  No  assessment  upon  the  complainant's  land 
is  made  by  any  of  the  reports.  It  may  be  added  (although, 
as  before  stated,  no  question  was  raised  on  that  subject  on 
the  hearing),  that  the  legislature  cannot  fix  an  unconstitu- 
tional assessment  upon  the  property  owner  merely  by  fixing 
a  limitation  to  his  right  to  object  to  it,  or  by  requiring  him 
to  object  within  a  certain  time,  or  in  a  certain  way,  under 
penalty  of  being  regarded  as  having  waived  his  objection. 

The  complainant  is  entitled  to  a  decree  that  the  defend- 
ants have  no  claim  against  the  land  described  in  the  bill,  for 
they  have  shown  none  whatever. 


William  Prall  and  others 

V. 

Robert  Hamil  and  others. 


The  residue  of  an  estate  was  given  to  a  widow  for  life,  and  after  her 
death  to  her  children.  No  provision  was  made  for  their  support, 
meanwhile,  except  that  advances  might  be  made  to  them  by  the 
widow.  She  was  sole  executrix,  and  pledged  certain  stocks  of  the 
estate  as  collateral  security  for  her  own  debts.  Some  of  the  children 
filed  a  bill  against  her  creditors  to  obtain  the  stock.  The  stock  pro- 
duced no  income,  and  had  depreciated  very  much  in  market  value. 
The  widow  had  greatly  wasted  the  estate. — Held,  that  the  court  would 
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not  order  a  sale  for  the  purpose  of  investing  the  proceeds  and  appro- 
priating the  income  for  the  benefit  of  the  creditors  during  the  widow's 
life-time ;  and  that,  under  the  circumstances,  in  view  of  the  great  waste 
of  the  estate  that  she  had  committed,  she  had  no  interest  for  the  cred- 
itors to  take. 


Bill  for  relief.     On  exception  to  master's  report. 
Mr.  T.  D.  Hoxsey^  for  the  exceptants. 

The  Chancellor. 

By  the  order  of  reference  the  master  was  directed  to  ascer- 
tain and  report  what  interest,  if  any,  Edwin  Prall  and  W. 
Mortimer  Prall,  children  of  Edwin  T.  Prall,  deceased,  have 
in  the  five  hundred  and  fifty  shares  of  the  capital  stock  of 
the  Arkwright  Manufacturing  Company,  mentioned  in  the 
pleadings  in  the  cause,  and  what  interest,  if  any,  Rachel  M. 
Prall,  widow  of  Edwin  T.  Prall,  has  therein,  which  can,  con- 
sistently with  the  rights  of  the  other  children  of  Edwin  T. 
Prall,  under  his  will,  be  applied  to  the  payment  of  the  debt 
of  the  defendants,  Hamil  and  Booth,  for  which  Mrs.  Prall, 
as  executrix  of  her  husband,  pledged  that  stock  to  them. 
The  master  reports  that  Edwin  and  W.  Mortimer  Prall 
have  no  interest,  but  that  the  widow  has  a  life-estate  in  the 
stock  which  can  be  taken  consistently  with  the  interests  of 
the  children  other  than  Edwin  and  W.  Mortimer,  under  the 
will.  By  the  will  the  testator  gave  the  residue  of  his  estate 
to  his  wife  during  her  widowhood,  and  directed  that,  on  her 
death,  it  be  divided  into  equal  shares  among  the  surviving 
children  and  the  children  (as  a  class)  of  any  deceased  child. 
He  makes  no  provision  for  the  support  of  his  children,  but 
provides  for  the  making  of  advances  to  them  by  his  widow. 
The  estate  was  valued  in  the  inventory  and  appraisement  at 
$223,216.80.  The  testator  died  July  5th,  1.869.  His  widow 
was  sole  executrix.  Of  the  estate  there  is  now  left  only  a 
small  part,  consisting  of  the  stock  in  question  and  an  invest- 
ment of  $40,000,  and  the  household  furniture  in  use  by  the 
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family.  Part  of  the  rest  was  advanced  to  two  of  the  chil- 
dren, and  the  balance  appears  to  have  been,  to  a  very  great 
extent,  wasted.  The  stock  in  question  appears  to  be  pro 
ductive  of  no  income.  There  is  no  evidence  on  the  subject 
annexed  to  the  master's  report,  except  the  testimony  of  the 
widow  that  she  does  not  suppose  that  it  is  worth  more  than 
twenty-five  or  thirty  cents  on  the  dollar. 

The  defendants,  Hamil  and  Booth,  in  their  answer,  say, 
that  when  the  answer  was  filed  (January,  1876),  there  had 
not  been,  for  a  long  time  past,  and  there  was  not  then,  any 
market  value  or  price  for  the  stock,  and  that  it  could  not 
then  be  sold  for  fifty  per  cent,  of  its  par  value,  and  that  no 
dividend  had  ever  been  paid  upon  it.  Such  being  the 
character  of  the  stock,  the  widow  has  no  interest  therein 
which  can  be  taken  consistently  with  the  interest  of  the 
children,  other  than  Edwin  and  W.  Mortimer,  in  the  estate; 
for,  under  the  will,  she  is  entitled  only  to  the  use  of  the  prop- 
erty, and  it  is  wholly  unproductive.  It  may,  indeed,  be  sold, 
and  the  proceeds  invested,  and  so  income  may  be  obtained 
from  it,  but  the  widow,  as  life-tenant  trustee,  is  liable  to 
account  to  those  of  her  children  who  are  entitled  to  the 
fund  after  her  death,  for  the  waste  which  she  has  commit- 
ted. Shibla  V.  Ml/,  2  Hal.  Ch.  181 ;  Horri/  v.  Glover,  2  HiU 
Ch.  515 ;  Bowe  v.  White,  1  C.  E.  Gr.  411.  It  does  not  appear 
that,  on  an  account,  she  would  be  entitled  to  anything. 

The  exception  is  sustained. 


L.  Murray  Perkins 

V. 

Charles  F.  Partridge  and  others. 

In  order  to  file  a  bill  of  review  upon  the  discovery  of  new  matter,. 
the  rule  is  that  the  matter  must  not  only  be  new,  but  it  must  be  such 
as  the  party,  by  the   use   of   reasonable   diligence,  could   not  have 
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known. — Held,  that  the  evidence  set  up  to  support  the  petition  in  this 
case  did  not  fulfill  either  requirement  of  the  rule. 


Bill  for  relief.     On  petition  of  defendant,  Charles  F.  Part- 
ridge, for  leave  to  file  a  bill  of  review. 

Mr.  S.  Howell  Jones,  for  petitioner. 

Mr.  B.  A.  Vail,  for  complainants. 

The  Chancellor. 

The  defendant,  Charles  F.  Partridge,  applies,  by  petition, 
for  leave  to  file  a  bill  of  review  upon  newly-discovered 
evidence.  The  grounds  stated  in  the  petition  are  that  the 
whereabouts  of  a  Mr.  Berry,  a  lawyer  of  New  York,  who,  it 
is  alleged,  was  a  material  witness  for  the  petitioner,  has, 
since  the  decree  was  made,  been  discovered  by  the  peti- 
tioner, but  could  not  previously  be  ascertained  by  him, 
though  he  diligently  sought  to  learn  it;  that  Mr.  Berry  will 
testify  that  he  heard  the  conversation  between  Charles  Part- 
ridge and  Mr.  Reed,  and  that  the  statements  of  the  former 
to  the  latter  were  not,  as  Reed  testifies,  that  the  mortgage  in 
question  in  the  suit  was  a  perfectly  good,  first-class  mort- 
gage; that  the  parties  bound  for  its  payment  were  good; 
that  the  interest  had  been  paid  promptly,  and  that  he  had 
sold  the  land  for  $25  an  acre,  and  would  not  sell  any  more 
of  the  tract  for  less  than  $30  an  acre ;  but  that  his  state- 
ments were  qualified,  and  were,  that  Partridge  considered 
the  mortgage  to  be  good,  but  that  Reed  and  the  complain- 
ant must  not  take  his  opinion  on  the  subject,  as  people's 
opinions  might  differ,  but  they  must  make  inquiry  for  them- 
selves ;  that  Bouton  &  Phillipps  had  assumed  the  payment  of 
the  bond  and  mortgage  of  $7,000,  and  wejre  a  firm  repre-' 
sented  to  be  in  good  standing  in  the  flour  business  in 
Albany,  and  that  thfey  had  paid  the  interest  when  it  became 
due. 
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Further,  that  the  petitioner  can  show  by  Berry  that  the 
sale  and  conveyance  by  Charles  Partridge  to  Bouton  &  Phil- 
lipps  was  bona  fide  and  for  $51,000,  and  that  the  conveyance 
to  Thomas  H.  Phillipps  was  merely  voluntary,  and  for  the 
purpose  of  vesting  the  title  in  him  that  he  might  give  the 
mortgage  on  the  premises  and  convey  the  property  subject 
to  it  to  Bouton  &  Phillipps,  who  were  to  assume  it,  but,  for 
reasons  connected  with  their  commercial  credit,  did  not 
want  to  become  bound  in  the  mortgage.  Further,  that  he 
can  now  produce  Bouton,  of  the  firm  of  Bouton  &  Phillipps, 
whose  whereabouts  he  could  not  ascertain  (though  he  strove 
to  do  so)  till  after  the  decree,  and  can  prove  by  him  that  the 
interest  was  paid  by  Bouton  &  Phillipps  on  the  mortgage,  in 
September  and  April,  1875.  He  further  states  that  he  can 
now  produce  the  deed  from  Thomas  H.  Phillipps  to  Bouton 
&  Phillipps.  He  also  states  that,  because  of  his  inability  to 
produce  the  deed,  and  so  fully  prove  the  assumption,  he  did 
not  produce  evidence  as  to  the  commercial  standing  of  thai 
firm,  which  he  otherwise  would  have  done. 

When  the  application  is  made  to  file  a  bill  of  review  upon 
the  discovery  of  new  matter,  the  rule  is,  that  the  mattei 
must  not  only  be  new,  but  it  must  be  such  as  the  party,  by 
the  use  of  reasonable  diligence,  could  not  have  known ;  for, 
if  there  be  any  laches  or  negligence  in  this  respect,  that 
destroys  the  title  to  the  relief.  Story's  Eq.  PL  §  414.  The 
proof  as  to  inquiry  for  Mr.  Berry's  whereabouts  is  by  no 
means,  such  as  to  show  diligence.  But,  apart  from  that 
objection,  Charles  Partridge,  as  to  whose  statements  Reed 
testified,  though  twice  examined  as  a  witness  for  the  defend- 
ants in  the  cause,  did  not  deny  that  he  had  made  those  state- 
ments just  as  Reed  swore  he  did.  Indeed,  he  was  not 
examined  on  that  subject  at  all.  His  testimony  in  reference 
to  them  would  have  been  better  than  that  of  Berry,  who  took 
no  part  in  the  conversation,  but  merely,  as  is  alleged,  over- 
heard it.  He  was  in  nowise  interested  in  it,  and  it  is  to  be 
presumed  that  Partridge  would  remember  it  far  better  than 
he.     If  Berry  would  indeed  swear  that  the  conveyance  to 
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Thomas  H.  Phillipps  was  merely  voluntary,  and  for  the  pur- 
pose of  vesting  the  latter  with  the  title  to  the  property  so 
that  he  could  give  a  mortgage  on  it  for  Bouton  &  Phillipps 
(Dewitt  H.  Phillipps)  to  assume  in  the  conveyance  to  them,  he 
would  testify  in  direct  contradiction  of  Charles  Partridge, 
for  he  testified  that  the  sale  to  Thomas  H.  Phillipps  was  a 
bona  fide  sale.  His  testimony  on  that  point  was,  that  he 
sold  the  property  to  Thomas  H.  Phillipps,  and  took  the 
17,000  mortgage  as  part  of  the  consideration ;  that  the  latter 
thought  he  could  make  something  out  of  the  purchase ;  that 
he  (Partridge)  made  no  agreement  with  him  otherwise  than 
to  sell  the  property  to  him  ;  that  he  could  not  say  that  he 
offered  to  sell  it  to  any  one  before  he  sold  it  to  Thomas  H. 
Phillipps  ;  that  the  transaction  with  Bouton  &  Phillipps  was 
considerably  subsequent  to  the  sale  to  Thomas  H.  Phillipps; 
that  after  he  had  conveyed  the  property  to  Thomas  H.  Phil- 
lipps he  had  an  opportunity  to  sell  it,  and,  as  Phillipps  had 
not  yet  sold  it,  he  paid  him  something  to  convey  it  to  Bouton 
&  Phillipps.  He  testified  that,  on  the  conveyance  to  Thomas 
H.  Phillipps,  the  latter  paid  him  $10  or  $15,  besides  giving 
the  mortgage,  and,  in  voluntary  explanation  of  this,  he  said 
he  desired  to  say  that  that  money  was  not  the  full  amount 
which  Phillipps  was  to  pay  him  for  the  property,  and  he 
immediately  added,  in  answer  to  a  cross-question,  that  the 
consideration  which  Phillipps  was  to  pay  for  the  property, 
had  he  kept  it,  was,  he  thought,  some  |15  or  $20  an  acre. 
This  testimony  is  utterly  at  variance  with  what  it  is  pro- 
posed to  prove  by  Berry. 

As  to  Bouton,  the  petitioner  shows  no  diligence  to  procure 
his  testimony.  He  obtained  his  knowledge  of  his  where- 
abouts from  Dewitt  H.  Phillipps,  Bouton's  late  partner,  and 
he  knew  at  all  times  during  the  trial  wdiere  Dewitt  H.  Phil- 
lipps was  to  be  found.  He  proposes  to  prove  by  Bouton  that 
Bouton  &  Phillipps  assumed  the  $7,000  mortgage,  but  Dewit{ 
H.  Phillipps  could  have  proved  that  just  as  well.  He  also 
proposed  to  prove  by  Bouton  that  he  received  the  interest 
on  the   $7,000  mortgage  from    Bouton  &  Phillipps.     But 
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Charles  Partridge  so  testified.  It  is  true  the  receipts  on  the 
bond,  in  his  own  handwriting,  appeared  to  contradict  him, 
showing  that  he  received  the  interest  from  Thomas  H.  Phil- 
lipps,  but  he  swore  that  the  interest  was  paid  by  Bouton  & 
Phillipps. 

The  petition  contains  a  copy  of  a  statement  of  account 
between  Bouton  &  Phillipps  and  Charles  Partridge,  said  to 
have  been  made  by  the  former,  showing  how  the  interest 
due  in  September,  1874,  was  paid.  It  may  be  presumed 
that  Dewitt  H.  Phillipps  could  have  proved  the  transaction, 
for  it  was  a  firm  transaction.  By  the  statement,  it  appears 
that  the  interest  was,  all  but  $52.55,  paid  by  an  offset  of  the 
interest  which  Charles  Partridge  was  bound  to  pay  on  two 
mortgages  of  $2,500  each,  but  Charles  Partridge  testified 
that  Bouton  &  Phillipps  paid  the  interest  in  cash  or  by 
checks.  Nor  would  the  production  of  the  deed  to  Bouton 
&  Phillipps  be  of  any  importance  in  the  cause.  A  copy  of 
it  was  oifered  in  evidence,  apparently  without  objection,  and 
was  used  on  the  hearing.  The  defendants  might  have 
proved  the  loss  of  it  by  Dewitt  H.  Phillipps.  He  could  have 
sworn  as  to  the  assumption,  also,  if  any  there  was.  Bouton, 
it  appears,  from  his  letter  copied  into  the  petition,  does  not 
remember  distinctly  whether  his  firm  assumed  the  payment 
of  the  mortgage  or  not.  The  defendants  gave  evidence  as 
to  the  commercial  standing  of  Bouton  &  Phillipps.  Charles 
Partridge  swore  to  it.  They  might  have  offered  more  had 
they  seen  fit  to  do  so. 

There  is  no  new  matter  shown  which  would  entitle  the 
petitioner  to  leave  to  file  a  bill  of  review.  Indeed,  there  is 
no  new  matter  at  all. 

The  petition  will  be  dismissed,  with  costs. 
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John  E.  Smith 

V. 

Administrator  of  John  Smith,  deceased,  and  others. 

1.  The  note  of  a  donor  is  not  the  subject  of  a  gift. 

2.  From  the  mere  fact  that  a  child  renders  service  to  a  parent,  the 
law  will  not  imply  a  promise  to  pay.  As  between  them,  an  express 
promise  must  be  shown,  or  circumstances  from  which  a  promise  must 
necessarily  be  implied. 

3.  This  court  has  power  to  decree  the  surrender  and  cancellation  of 
a  worthless  negotiable  instrument,  though  a  complete  defence  at  law 
exists ;  but,  to  justify  a  resort  to  this  court,  it  must  appear  that  the 
defence  at  law  will  be  attended  by  uncertainty,  or  that  the  surrender 
of  the  instrument  is  necessary  to  full  relief,  or  that  the  person  who 
alone  has  the  right  to  defend  is  under  a  sti'ong  bias  in  favor  of  the 
plaintiff. 


On  final  hearing,  before  the  vice-chancellor,  on  pleadings 
and  upon  proofs  taken  before  him. 

Mr.  H.  B.  Herr  and  Mr.  G.  A.  Allen,  for  complainant. 

Mr.  John  N.  Voorhees,  for  defendants. 

The  Vice-Chancellor. 

The  complainant  seeks,  by  this  suit,  to  restrain  the  prose- 
cution of  certain  suits  at  law,  and  to  compel  the  surrender 
and  cancellation  of  the  promissory  notes  on  which  those 
suits  are  founded. 

John  Smith,  of  Readington  township,  Hunterdon  county, 
died  intestate,  March  19th,  1875.  For  some  years  prior  to 
his  death  his  family  consisted  of  himself,  two  unmarried 
daughters  and  a  son.  On  the  13th  of  March,  just  six  days 
before  his  death,  and  while  he  was  suffering  from  the  sick- 
ness of  which  he  'died,  he  made  the  notes  in  controversy, 
being  one  to  each  of  his  three  children   living  at  home. 
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They  were  each  for  $600,  payable  to  the  payee  or  bearer,  at 
one  year,  without  interest,  and  w^ere  drawn  at  the  intestate's 
request,  by  a  neighbor  and  friend,  who  subsequently  admin- 
istered upon  his  estate.  At  the  time  the  notes  were  signed, 
the  intestate  requested  the  person  who  drew  them  to  admin- 
ister upon  his  estate  in  case  he  was  taken  away.  iN"©  settle- 
ment or  accounting  preceded  the  making  of  the  notes,  nor 
was  there  any  conversation,  between  the  intestate  and  the 
payees  respecting  any  debt  due  from  him  to  them.  They 
had  given  him  their  service,  and  he  had  maintained  them. 
The  intestate  told  the  person  who  drew  the  notes  that  he 
wanted  him  to  do  some  writing  for  him;  that  he  had  no 
Avill,  and  he  could  do  what  he  wanted  to  with  notes.  He 
further  said,  the  children  to  whom  the  notes  were  made  had 
staved  with  him,  and  he  wanted  to  da  something-  for  them  : 
that  he  wanted  the  notes  made  strong,  so  they  would  stand 
the  test;  that  he  owed  it  to  them,  it  was  right,  and  he 
wanted  them  to  have  them.  The  notes  were  then  drawn 
and  signed  by  the  intestate,  by  his  mark,  and  delivered  to 
one  of  the  payees. 

After  the  intestate's  death,  the  notes  were  returned  to  the 
person  who  wrote  them,  and  he  then  added  an  attestation 
clause  to  each,  and  signed  them  as  subscribing  witness. 
The  intestate  left  seven  children,  of  whom  the  complainant 
is  one.  Four  of  them,  very  shortly  after  they  were  notified 
of  the  existence  of  the  notes,  objected  to  their  payment. 
Actions  were  subsequently  brought  against  the  administra- 
tor, and  the  main  purpose  of  the  present  suit  is  to  have 
those  suits  perpetually  enjoined. 

If  the  notes  were  intended  as  gifts,  they  are  of  no  more 
value  than  blank  paper.    This  is  the  settled  law  of  this  state. 

Mr.  Justice  Van  Syckel,  speaking  for  the  court  of  errors 
and  appeals,  in  Voorhees  v.  Woodhull's  ex'rs,  4  Vr.  494,  498, 
said :  "  The  note  of  the  donor  is  not,  like  the  note  of  a  third 
person,  the  subject  of  a  gift.  It  is  a  mere  promise,  and  can 
no  more  be  recovered  upon  as  a  gift  than  the  unwritten  prom- 
ise of  the  donor."  The  evidence  leaves  no  room  to  doubt 
.    37 
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that  the  notes  were  intended  as  gifts.  The  drawer  mani- 
festly meant  they  should  operate  as  testamentary  acts.  He 
said  he  had  no  will,  but  he  could  do  what  he  wanted  to  with 
notes.  It  is  true,  he  also  said  that  he  owed  these  children  ; 
but  what  did  he  mean  ?  Is  it  certain  he  did  not  refer  to 
a  claim  upon  his  bounty  or  affection,  rather  than  a  legal 
obligation  ?  He  said,  in  the  same  connection,  that  he  wanted 
to  do  something  for  them,  and  then  proceeded  to  select  a  per- 
son to  administer  his  estate.  He  was  not  settling  with 
his  creditors,  but  directing  the  distribution  of  his  estate. 
No  attempt  was  made  to  prove  an  express  contract,  and 
no  circumstances  were  shown  which  afford  the  slightest 
ground  for  presuming  a  contract  between  parent  and  child. 
Ordinarily,  the  law  presuQies  a  promise  to  pay  from  the 
mere  fact  that  valuable  services  have  been  rendered  and 
accepted,  but  no  such  presumption  arises  when  the  service 
is  rendered  by  a  child  to  its  parent.  Between  them,  to 
entitle  a  child  to  compensation,  an  express  promise  must  be 
shown,  or  circumstances  must  be  proved  from  which  a  con- 
tract to  pay  must  necessarily  be  implied.  Ridgway  v. 
English,  2  Zah.  409. 

There  is  nothing  in  the  evidence  which  induces  the  belief 
that  the  parties  understood,  at  the  time  the  notes  were 
made,  that  the  relation  of  debtor  and  creditor,  or  employe 
and  employer,  existed  between  them ;  but,  on  the  contrary, 
the  circumstances  show,  quite  clearly,  that  the  intestate 
intended  the  notes  as  mere  expressions  of  his  bounty.  The 
payees  have  not  attempted,  by  their  own  oaths,  to  show  an 
express  contract,  or  any  circumstances  from  which  a  prom- 
ise to  pay  can  be  inferred.  The  weight  of  the  evidence 
proves  that,  soon  after  the  testator's  death,  the  person  who 
wrote  the  notes  stated  that  the  intestate  intended  the  notes 
should  be  surrendered  to  him  in  case  he  recovered.  That 
was,  obviously,  a  part  of  the  scheme.  He  manifesfly 
intended  that  each  of  the  three  payees  should  have  $600 
more  of  his  estate  than  the  other  children,  in  case  he  died; 
but  he  did  not  intend  to  become  their  debtor  in  these  sums 
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in  any  event.     My  conclusion  is,  the  notes  are  of  no  legal 

force. 

The  power  of  this  court  to  decree  the  surrender  of  an 
invalid  or  worthless  bond,  or  other  instrument,  even  though 
a  complete  defence  at  law  exists,  cannot  be  questioned  at 
this  day.  If  a  suit  at  law  has  already  been  brought,  this 
court  will  not  arbitrarily  or  causelessly  change  the  forum  of 
litigation,  but  if  adequate  relief  cannot  be  given  at  law,  or  if 
the  defence  is  of  a  character  that  cannot  be  urged  at  law 
without  embarrassment  and  hazard,  this  court  will  take 
jurisdiction  and  give  suitable  relief.  Cornish  v.  Bryan,  2 
Stock.  146.  "  The  resort  to  equity,  to  be  sustained,"  said 
Chancellor  Kent,  "  must  be  expedient,  either  because  the 
instrument  is  liable  to  abuse  from  its  negotiable  nature,  or 
because  the  defence,  not  arising  on  its  face,  may  be  difficult 
or  uncertain  at  law,  or  from  some  other  special  circum- 
stances peculiar  to  the  case,  and  rendering  a  resort  to 
equity  highly  proper,  and  clear  of  all  suspicion  of  any 
design  to  promote  expense  and  litigation."  Hamilton  v. 
Cammings,  1  Johns.  Ch.  523.  Both  this  court  and  the  court 
of  errors  and  appeals  have  declared,  that  a  proper  case  for 
equitable  relief  is  presented  when  it  is  shown  that  a  suit  at 
law  is  pending  against  the  representative  of  a  dead  person, 
on  a  worthless  negotiable  instrument,  not  void  on  its  face; 
for  it  is  said  the  plaintift'  may,  when  warned  that  his  right 
to  recover  will  be  resisted,  discontinue  his  suit  at  law,  or 
suffer  a  nonsuit,  defer  a  subsequent  suit  until  the  evidence 
of  the  defence  is  lost,  and  then  sue  either  the  personal  rep- 
resentative, or  the  heir,  or  devisee,  and  recover  upon  mere 
proof  of  the  papers.  In  such  a  case  it  is  obvious  no  relief 
short  of  the  destruction  or  cancellation  of  the  instrument 
affords  full  protection.  Metier' s  adm'rs  v.  Metier,  3  C.  E. 
Gr.  270 ;  Metier  v.  Metier' s  adm'rs,  4  C.  E.  Gr.  457. 

These  adjudications  must  rule  this  case.  The  equities  of 
the  present  complainant  are  much  stronger  than  were  those 
of  the  suitor  in  the  case' just  cited. 
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In  that  case  the  person  seeking  relief  in  this  court  was  the- 
defendant  in  the  suit  at  law,  and  held  a  position  where  he 
had  full  right,  and  could  have  had  ample  opportunity  to 
defend  at  law.  Here  the  complainant  is  not  a  party  to  the 
suit  at  law,  and  is  powerless  to  control  or  direct  the  defence^ 
A  recovery  at  law  will  protect  the  administrator  and  con- 
clude the  complainant,  unless  he  can  show  fraud.  Pwrsel 
V.  Pursel,  1  McCart.  514.  The  administrator  is  necessarily 
under  a  strong  bias  in  favor  of  the  validity  of  the  notes. 
He  drew  them,  Avitnessed  their  execution,  and  knows  better 
than  any  other  person  their  origin  and  history.  If  they  are 
not  the  device  of  his  mind,  he  sanctioned  the  validity  of  the 
scheme  of  which  they  are  the  offspring.  He  thought  they 
would  answer  the  purposes  of  a  will,  and  the  payees  aver, 
in  their  answer,  that  he  told  them  he  personally  knew  them 
to  be  all  risrht.  In  the  account  he  filed,  exliibitins-  the  con- 
dition  of  the  estate,  as  preliminary  to  an  order  for  the  sale 
of  lands  for  the  payment  of  debts,  he  reported  them  as  valid 
debts — at  least  he  did  not  report  that  they  were  disputed. 
He  subsequently  carried  them,  at  the  request  of  the  payees, 
to  his  own  counsel,  to  have  suits  brought  on  them.  It  is 
easy  to  see,  in  this  situation  of  affairs,  that  his  pride  of 
opinion,  his  friendship  for  the  payees,  and  his  desire  to  see 
the  wishes  of  his  dead  friend  respected,  all  stand  arrayed 
against  his  making  a  vigorous  resistance  to  a  recovery  on 
the  notes.  He  occupies  a  position  where,  if  the  defence  is 
committed  solely  to  his  direction,  he  must  either  betray  his 
convictions  of  what  he  believes  to  be  right,  and  desert  his 
friends,  or  be  faithless  to  duty.  The  complainant  has,  I 
think,  a  clear  right  to  be  protected  against  the  mishaps  and 
dangers  which  would  almost  unavoidably  attend  a  defence 
conducted  by  a  person  thus  situated,  and  which,  if  once 
suffered,  would,  most  probably,  be  beyond  judicial  cure.  A 
decree  will  be  advised,  perpetually  enjoining  the  suits  at  law, 
and  directing  the  surrender  of  the  notes  for  cancellation. 

The  plaintiffs  in  the  suits  at  law  must  pay  the  complain- 
ant's costs. 
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Ellen  E.  Ogden 

V. 

Samuel  C.  Thornton. 

1.  The  validity  of  a  deed  must  be  determined  by  facts  existing  at  the 
time  of  its  execution  ;   it  cannot  be  vitiated  by  facts  arising  ex  post 

facto. 

2.  A  court  of  equity  must  always  aim  to  act  upon  broad  principles  of 
justice,  disentangled  as  much  as  possible  from  little  technicalities. 

3.  The  court  has  power  to  order  an  amendment  even  on  final  hear- 
ing, but  it  is  a  power  never  exercised  exceptwhen  the  ends  of  justice 
render  it  absolutely  necessary,  and  its  exercise  will  not  abridge  the 
right  of  defence. 

4.  An  appellate  tribunal  will  sometimes  reverse  a  decree  and  send  a 
cause  back  to  a  court  of  original  jurisdiction,  in  order  that  an  amend- 
ment may  be  made  so  that  the  real  merits  of  the  controversy  may  be 
-settled. 

5.  An  acknowledgment  of  the  payment  of  the  purchase-money  in 
the  body  of  the  deed,  or  by  a  receipt,  will  not  operate  as  a  waiver  or 
discharge  of  the  vendor's  lien,  if  the  purchase-money  has  not,  in  fact, 
been  paid. 


On  final  hearing  on  bill,  answer  and  proofs. 

Mr.  J.  A.  Fay,  for  complainant. 

Mr.  Frederick  Voorhees  and  Mr.  Peter  L.  Voorhees,  for 
'defendant. 

The  Vice-Chancellor. 

The  primary  purpose  of  this  suit  is  to  set  aside  a  deed 
made  by  the  complainant  to  the  defendant,  bearing  date 
April  14th,  1858.  The  suit  is  by  a  sister  against  her 
brother.  The  parties  are  the  only  children  of  Dr.  Samuel 
0.  Thornton,  of  Burlington  county,  who  died  intestate, 
March  19th,  1858.  At'the  time  of  his  death  he  owned  a 
house  and  lot  in  Moorestown,  worth  about  $8,000,  which  he 
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had  occupied  for  many  years  as  his  homestead.  He  left  a 
widow,  who  survived  him  until  May,  1865.  The  deed  in 
controversy  conveyed  the  daughter's  interest  in  this  prop- 
erty. The  bill  charges  that  the  defendant  procured  the 
deed  by  fraud.  It  avers  that  the  complainant,  at  the  time 
of  its  execution,  was  without  knowledge  or  experience  in 
business  affairs,  and  reposed  the  utmost  confidence  in  the 
integrity  and  honor  of  her  brother ;  that  he  represented  to- 
iler that  a  conveyance  to  him  was  necessary  as  a  matter  of 
form,  to  enable  him  to  manage  the  property,  and  to  prevent 
its  being  sold  at  a  sacrifice  ;  that  he  promised  her  that  he 
would  see  that  her  rights  were  protected,  and  that  she 
received  her  full  share  of  her  father's  estate  ;  that  he  paid 
her  nothing  then  or  afterw^ards,  and  now  denies  her  right 
to  the  land,  and  also  for  compensation  for  its  value.  It 
will  be  observed  that  the  bill  does  not  allege  that  any  price 
or  sum,  or  other  equivalent,  was  agreed  upon  as  a  consid- 
eration. It  simply  presents  a  case  of  blind  confidence  on 
one  side,  and  of  base  betrayal  on  the  other.  If  the  com- 
plainant's own  evidence  could,  by  any  rational  interpretation, 
be  held  to  establish  the  case  made  by  her  bill,  her  right  to 
the  relief  she  asks  would  be  undeniable. 

There  is  much  in  the  defence  tending  very  materially  to 
support  the  case  made  by  the  bill ;  indeed,  so  strong  is  its 
general  drift  in  that  direction  that,  had  even  a  meagre  case 
been  made  on  the  part  of  the  complainant  in  support  of  the 
allegations  of  her  bill,  I  think  quite  suflBcient  would  have 
been  found  in  the  evidence  of  the  defendant  to  have  com- 
pleted a  case  so  strong  in  its  palpable  equities  as  to  have 
entitled  the  complainant  to  the  highest  measure  of  relief  it 
was  in  the  power  of  the  court  to  give.  But  the  complain- 
ant's own  evidence  completely  sweeps  away  the  main  fact 
on  which  her  right  to  relief  on  the  ground  of  fraud  rests. 
She  frankly  admits,  in  her  direct  examination,  that  her  con- 
veyance was  made  in  pursuance  of  a  contract  with  her 
brother,  which  provided  for  a  full  and  fair  consideration. 
She  says  he  agreed  to  give  her  his  share  of  their  father's 
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books  of  account ;  also  his  share  of  their  mother's  real  and 
personal  estate,  and  also  his  share  of  the  real  and  personal 
estate  of  their  maiden  aunt,  who  had  long  been  a  member 
of  their  family.  She  is  still  living.  The  deed  states  a  con- 
sideration of  $3,000,  and  reserves  to  the  complainant  the 
right  to  occupy  and  enjoy  the  premises  described,  as  a  home, 
jointly  with  her  brother,  until  her  marriage.  She  was  under 
a  promise  of  marriage  when  the  deed  was  made,  and  was 
married  in  February,  1861.  The  property  was  conveyed 
subject  to  her  mother's  right  of  dower,  and  was  at  that  time, 
according  to  the  clear  preponderance  of  proof,  worth  $8,000. 

The  defendant,  by  his  answer,  says  that  $3,000  was  agreed 
upon  by  his  sister  and  himself,  after  consultation  with  their 
mother,  as  the  full  and  fair  value  of  his  sister's  interest. 
Making  Such  deductions  for  the  value  of  the  dower  and  the 
right  reserved  as  persons  in  their  situation  would  be  likely 
to  make,  the  consideration  expressed  in  the  deed  undoubt- 
edly represented  what  they  believed  to  be  the  fair  value  of 
the  complainant's  interest.  And  such  valuation  was  unques- 
tionably adequate. 

The  validity  of  a  deed  must  be  determined  by  facts  exist- 
ing at  the  time  of  its  execution  ;  it  cannot  be  vitiated  by  facts 
occurring  subsequently.  The  evidence  leaves  no  doubt  that 
the  defendant,  after  he  got  title,  made  up  his  mind  to  defraud 
his  sister  of  the  consideration  he  had  agreed  to  pay.  His 
purpose,  in  this  respect,  is  made  painfully  conspicuous  in 
his  attempt  to  show  that  she  has  already  received  a  full 
equivalent  for  her  conveyance.  He  says  she  has  received 
the  half  of  her  mother's  estate,  and  she  could  have  received, 
if  she  would,  the  use  of  the  other  half.  And  this  he  calls 
an  equivalent.  Her  mother  died  intestate,  and  the  com- 
plainant was  therefore  entitled,  in  her  own  right,  and  with- 
out his  favor  or  assent,  to  half  of  her  estate.  The  defendant 
drew  a  will  for  his  mother  some  months  before  her  death, 
which  she  never  executed,  by  which  the  complainant  was 
given  the  income  of  her  mother's  estate  during  life,  with 
remainder  to  her  children,  if  she  left  any,  and  if  not,  then 
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to  the  defendant.  According  to  the  decided  weight  of  the 
proofs,  this  disposition  of  the  mother's  property  was  a  fraud 
upon  the  complainant,  under  both  the  arrangement  which 
it  is  said  was  made  by  the  defendant  with  the  complainant, 
and  that  by  the  mother  with  the  daughter.  But,  independent 
of  any  question  as  to  a  pre-arrangement  respecting  the  dispo- 
sition of  the  mother's  property,  the  statement  as  to  what  he 
considers  an  equivalent  for  his  sister's  conveyance  manifestly 
does  more  credit  to  his  hardihood  than  it  does  to  his  sense  of 
justice  or  love  of  truth,  and  displays,  with  almost  oftensive 
boldness,  a  purpose  to  hold  his  sister's  property  without 
paying  for  it.  But  a  purpose  on  the  part  of  a  purchaser  to 
defraud  his  vendor  of  the  purchase-money,  conceived  long 
after  title  has  passed,  affords  no  ground  whatever  for  nulli- 
fying his  deed.  If  a  deed  is  valid  when  it  is  delivered,  it 
remains  so  forever.  It  is  clear  the  court  is  powerless  to  give 
the  complainant  relief  of  the  precise  nature  and  extent  she 
asks. 

But  I  regard  it  as  equally  clear  that,  though  the  court 
cannot  give  her  just  the  relief  she  asks,  it  is  not  driven,  by 
any  inflexible  rule  of  practice  or  stern  deference  to  a  mere 
formality,  to  the  hard  duty  of  thrusting  her  from  its  pres- 
ence remediless  and  mulcted  in  costs,  though  fully  per- 
suaded she  has,  upon  the  undisputed  facts,  a  case  founded  in 
the  highest  equity,  and  which  it  is  the  peculiar  duty  of  a 
court  of  conscience  to  recognize  and  redress.  Such  a  result 
would  prostrate  justice  to  preserve  a  mere  matter  of  technical 
form.  If  possible,  the  court  must  not  allow  justice  to  be 
defeated  and  wrong  to  triumph,  by  a  mere  mistake  or  unskill- 
fulness  in  pleading.  A  court  of  equity  must  always  aim  to 
act  upon  broad  principles  of  justice,  disentangled  as  much 
as  possible  from  little  technicalities.     Cooper's  Eq.  PL  340. 

There  can  be  no  doubt,  upon  the  facts  of  this  case,  about 
which  there  is  no  ground  for  controversy  or  doubt,  that  thS 
complainant  is  entitled  in  equity  to  a  lien  upon  the  lands 
conveyed  for  unpaid  purchase-money.  It  is  undisputed  that 
she   made  a  conveyance  of  lands  to  the   defendant ;    that 
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neither  party  understood  it  was  by  way  of  gift,  but  that  she 
was  to  receive  an  equivalent,  and  that  nothing  has  been  paid 
or  given.  In  other  words,  it  is  admitted  the  defendant  has 
acquired  title  to  the  complainant's  lands  upon  an  implied 
promise,  at  least,  that  he  would  pay  her  for  them,  but  so 
far  has  paid  nothing,  and  still  holds  the  lands.  By  his 
answer,  the  defendant  alleges  that  $3,000  was  agreed  upon, 
at  the  time  of  his  purchase,  as  the  full  and  fair  value  of  the 
lands,  and  by  his  testimony  he  admits  that  he  has  never 
paid  a  penny  for  them,  either  in  money  or  other  thing  of 
value.  These  facts  exhibit  a  perfect  case  of  equitable  lien. 
The  bill  as  at  present  framed,  it  must  be  admitted,  is 
defective  as  a  bill  to  establish  and  enforce  a  vendor's  lien. 
Stripped  of  its  accusations  of  fraud,  it  merely  alleges  a  con- 
veyance by  the  complainant  to  the  defendant,  a  promise  by 
the  defendant  to  protect  the  complainant's  interest,  and  to 
see  that  she  received  her  full  share  of  her  father's  estate, 
and  the  further  fact  that  the  defendant  has  not  paid  for  the 
lands.  It  will  be  observed  that  its  material  defect  is  an 
omission  to  'aver  that  a  price  or  sum  was  agreed  upon  as  the 
consideration  or  purchase-money.  But  this  fault,  I  think, 
may  be  cured,  according  to  well-settled  rules  of  practice,  by 
amendment.  The  power  of  the  court  to  order  an  amend- 
ment, even  on  final  hearing,  is  unquestionable,  but  it  is  a 
power  never  exercised,  except  when  the  ends  of  justice  ren- 
der it  absolutely  necessary,  and  its  exercise  will  not  sub- 
stantially impair  or  abridge  the  right  of  defence.  Howell  v. 
Sebring,  1  McCart.  84;  Midmer  v.  Midmer's  ex'rs,  11  C.  K  Gr. 
299.  In  mil  V.  Filkin,  2  P.  Wms.  12,  Lord  Macclesfield, 
of  his  own  motion,  ordered  a  bill  to  be  amended  on  final 
hearing,  so  as  to  raise  an  entirely  new  issue.  Even  appel- 
late tribunals  will  reverse  an  order  or  decree  and  send  a 
cause  back  to  the  court  having  original  jurisdiction,  in 
order  than  an  amendment  may  be  made,  so  that  the  real 
merits  of  the  controversy  may  be  settled.  Kuhl  v.  3Iartm, 
2  Stew.  586;  Walker  v.  Armstrong,  8  DeG.  M.  ^  G.  534; 
Lewis  V.  Darling,  16  How.  6 ;  Lum  v.  Winn,  4  Desauss.  QQ. 
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Where,  upon  final  hearing,  the  court  has  the  whole  case 
before  it,  but  is  embarrassed  by  defects  in  the  pleadings,  it 
may  permit  both  the  bill  and  answer  to  be  amended.  Stort/'s 
Eq.  PL  §  905. 

This  power  has  been  repeatedly  exercised  by  this  court. 
In  Davison  v.  Davison,  2  Beas.  246,  the  complainant  grounded 
his  right  to  relief  on  a  contract  which  he  set  out  specifically 
in  his  bill,  but  by  his  proofs  he  established  a  contract  mate- 
rially different.  The  court,  on  final  hearing,  allowed  him 
to  amend  so  as  to  make  the  allegations  of  his  bill  corre- 
spond with  his  proofs,  and  then  decreed  the  relief  he  was 
entitled  to  upon  the  bill  as  amended. 

In  Armstrong  v.  Ross,  5  C.  E.  Gr.  109,  the  complainant 
was  permitted,  on  final  hearing,  to  amend  his  bill,  so  as  to 
change  it  from  an  ordinary  foreclosure  bill  to  a  bill  to  estab- 
lish and  enforce  a  vendor's  lien,  and  to  take  a  decree  on  the 
bill  as  thus  amended.  The  mortgage  in  this  case  was  void 
because  not  properly  acknowledged  by  the  mortgagor.  She 
was  a  married  woman.  A  similar  amendment  had  previ- 
ously been  permitted  in  Wilson  v.  Brown,  2  Beas.  277,  a  case 
substantially  like  that  of  Armstrong  v.  Ross.  This  course  is 
obviously  right  when  a  change  in  the  bill  is  indispensal)le  to 
the  accomplishment  of  justice,  and  can  be  made  without  the 
slightest  harm  or  injustice  to  the  defendant.  That  is  the 
case  here.  The  defendant's  case  is  fully  before  the  court. 
The  bill,  as  at  present  framed,  compelled  him  to  put  in  evi- 
dence every  fact,  and  to  resort  to  every  means  of  proof  that 
he  could  possibly  have  deemed  necessary  if  the  bill  had 
been  framed  to  establish  a  vendor's  lien.  He  has  been 
freely  heard,  and,  giving  him  the  utmost  benefit  of  every 
consideration  that  can,  with  any  show  of  reason  or  fairness, 
be  urged  on  his  behalf,  he  stands  utterly  defenceless  against 
the  fundamental  equity  of  his  sister's  claim,  viz.,  that  he 
has  obtained  title  to  the  property  without  giving  her  an 
equivalent  for  it.  The  only  shield  he  attempts  to  interpose 
against  a  just  liability  is  a  mere  technicality.  In  my  judg- 
ment, the  complainant  should  be  allowed  to  amend. 
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I  cannot  accept,  as  entirely  trustworthy,  the  complainant's 
statement  as  to  what  she  was  to  receive  as  the  consideration 
for  the  conveyance.  Her  failure  to  demand,  promptly,  her 
brother's  share  of  the  sum  collected  on  her  father's  books, 
and  likewise  to  insist,  within  a  reasonable  time  after  her 
mother's  death,  that  her  brother  should  transfer  to  her  his 
share  of  the  mother's  estate,  tends  very  strongly,  in  my  view, 
to  cast  doubt  and  discredit  on  the  accuracy  of  her  recollection. 
Besides,  she  has  been  very  tardy  in  seeking  relief.  Her 
deed  was  made  in  1858;  she  left  her  brother's  house  in 
1861;  her  mother  died  in  1865,  and  this  suit  was  not 
brought  until  October,  1873.  After  this  great  lapse  of  time, 
I  am  not  satisfied  that  she  is  able  to  reproduce,  with  any- 
thing like  trustworthy  accuracy,  all  the  material  details  of  a 
bargain,'in  the  negotiation  of  which,  it  is  quite  evident,  she 
trusted  very  largely  to  the  judgment  and  affection  of  her 
brother  and  her  mother.  But  the  evidence,  I  think,  shows 
conclusively  that,  at  that  time,  the  fair  value  of  her  inter- 
est in  the  lands  conveyed  was  $3,000 ;  that  is  the  considera- 
tion specified  in  the  deed,  and  which,  the  defendant  says, 
was  agreed  and  fixed  upon  as  the  fair  value  of  the  interest 
conveyed  to  him.  He  can  find  no  fault  if  he  is  required  to 
pay  a  price  he  admits  he  assented  to  as  just  and  fair.  The 
complainant's  recovery  must  be  limited  to  that  sum  (|3,000), 
with  interest  from  February  1st,  1861.  From  the  date  of 
the  deed  up  to  the  time  just  mentioned,  the  defendant  fur- 
nished the  complainant  with  food,  and  although  no  express 
promise  to  pay  for  it  is  shown,  it  is  quite  obvious,  from  the 
relation  of  the  parties  and  the  other  circumstances  of  the 
case,  that  neither  party  meant  that  interest  should  run  on 
the  purchase-money  while  the  defendant  was  furnishing  the 
complainant  with  her  food. 

At  the  time  the  deed  was  executed,  the  complainant 
receipted  for  the  purchase-money  at  the  foot  of  the  deed. 
Nothing,  however,  was  paid.  The  receipt  does  not  affect 
the  complainant's  lien.  An  acknowledgment  of  the  pay- 
ment of  the  purchase-money  in  the  body  of  the  deed,  or  by- 
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a  receipt  endorsed  on  the  deed,  will  not  operate  as  a  waiver 
or  discharge  of  the  vendor's  lien,  if  the  purchase-money  has 
not,  in  fact,  been  paid.     1  Lead.  Cas.  in  Eq.  484. 

After  the  bill  shall  tiave  been  amended,  a  decree  will  be 
advised  establishing  the  complainant's  lien  as  vendor  against 
the  lands  conveyed,  and  directing  payment,  and,  in  case 
default  shall  be  made,  that  the  lands  be  sold.  The  com- 
plainant is  not  entitled  to  costs.  Had  she  exhibited  the 
case  on  which  she  now  recovers,  it  is  probable  all  litigation 
would  have  been  avoided,  or,  at  least,  its  delay  and  expense 
would  have  been  greatly  diminished.  Of  course,  if  the 
defendant  fails  to  perform  the  decree  by  making  payment, 
he  must  pay  the  costs  incident  to  its  enforcement. 


Sarah  A.  Williams  and  others 

V. 

Cornelius  Vreeland's  Executors  and  others. 

1.  The  competency  of  a  witness  in  a  suit  in  equity,  depends  entirely 
■upon  his  qualifications  at  the  time  he  is  examined,  and  not  on  the  con- 
dition of  the  suit  as  to  parties  at  the  time  the  hearing  takes  place. 

2.  The  sixth  section  of  the  act  concerning  evidence  only  renders  a 
complainant,  otherwise  incompetent,  competent  to  a  limited  extent,  and 
does  not  allow  him  to  testify  generally.  His  evidence  must  be  limited 
to  the  disproof  of  so  much  of  the  defendant's  answer  as  is  responsive 
to  the  allegations  of  the  complainant's  bill. 

3.  As  a  general  rule,  evidence  which  is  merely  incompetent  or 
irrelevant  will  not  be  suppressed  prior  to  final  hearing,  but  evidence 
which  is  scandalous,  or  has  been  taken  irregularly  or  imperfectly,  or  in 
violation  of  the  privileges  of  either  of  the  parties,  may  be. 


On  motion  to  suppress  depositions. 
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Mr.  B.  A.  Vail,  for  motion. 
Mr.  W.  H.  Vredenburgh,  contra. 

The  Vice-Chancellor. 

This  is  a  motion  to  suppress  the  evidence  of  two  of  the 
complainants.  The  suit  was  originally  brought  by  Sarah  A. 
Williams  and  Margaretta  Taylor,  and  two  others,  against 
Cornelius  Vreeland  and  Jane  Folk,  and  six  others.  Vree- 
land  and  Folk  both  died  after  they  were  in  court,  but  before 
the  time  for  answering  had  expired.  They  each  left  a  will, 
and  their  executors,  after  obtaining  letters  testamentary, 
were  made  defendants,  and  have  answered.  The  complain- 
ants, Sarah  A.  Williams  and  Margaretta  Taylor,  were  subse- 
quently 'examined  as  witnesses  on  their  own  call,  and 
against  the  defendants'  objection.  The  defendants  now 
move  to  suppress  their  testimony,  on  the  ground  that  it  is 
incompetent. 

Incompetent  evidence  is  either  such  as  proceeds  from  the 
mouth  of  a  person  not  qualified  to  speak  as  a  witness,  or 
such  as  is  not  the  fit  and  appropriate  means,  according  to 
legal  rules,  of  proving  or  disproving  the  fact  in  dispute. 

The  competency  of  a  witness,  in  a  suit  in  equity,  depends 
entirely  upon  his  qualifications  at  the  time  he  is  examined. 
If  the  condition  of  the  suit,  as  to  parties,  at  the  time  he  is 
examined,  is  such  as  to  render  him  competent,  his  testimony 
may  be  read  at  the  hearing,  though  in  the  interval  between 
his  examination  and  the  hearing,  the  suit  may  have  been  so 
changed  in  parties  that  he  could  not  be  called  as  a  witness 
at  the  time  the  hearing  occurs.  Marlatt  v.  Warwick,  3  C.  E. 
Gr.  108,  *S^.  C.  on  appeal,  4  C.  E.  Gr.  439 ;  Walker  v.  HiWs 
exWs,  7  C.  E.  Gr.  513.  At  the  time  the  complainants  were 
examined  they  were  prosecuting  the  suit  against  three 
defendants,  who  were  defending  in  representative  capacities. 
The  complainants  were,  therefore,  disabled,  by  the  letter  as 
well  as  by  the  spirit  of  the  statute,  from  calling  themselves 
to  testify  generally  as  witnesses  in  the  case  {Rev.  p.  378,  §  3). 
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The  defendants  had  not  removed  the  disability  of  the 
complainants  by  calling  themselves  to  testify.  Under  the 
sixth  section  of  the  act  concerning  evidence  {Rev.  p.  379), 
the  complainants  are  competent  witnesses  to  a  limited 
extent — "to  disprove  so  much  of  the  defendant's  answer  as 
is  responsive  to  the  allegations  of  the  complainant's  bill," 
but  their  evidence  can  go  no  further.  They  are  competent 
only  to  a  qualified  extent,  and  not  generally.  Lanning  v. 
Lanning,  2  C.  E.  Gr.  228 ;  Marlatt  v.  Warwick,  4  C.  E.  Gr. 
439.  It  is  neither  necessary  nor  proper,  at  this  point  in  the 
litigation,  to  decide  whether  the  complainants  have,  by  their 
evidence,  exceeded  the  statutory  limit.  That  question  w^ill 
present  itself  regularly  at  the  final  liearing,  and  can  then  be 
much  more  properly  and  conveniently  considered  than  at 
present. 

The  question  whether  the  testimony  of  a  particular  wit- 
ness shall  be  suppressed  prior  to  final  hearing  is  one  of  dis- 
cretion entirely  [Underhill  v.  Van  Cortlandt,  2  Johns.  Ch. 
339;  Brown  v.  Balkley,  1  McCart.  294;  1  Da7i.  Ch.  Pr.  951, 
note  1);  but,  as  a  general  rule,  where  the  application  to  sup- 
press, rests  alone  on  the  ground  of  incompetency  or  irrele- 
vancy, the  court  will  deny  it  and  let  the  matter  stand  for 
adjudication  on  final  hearing  [Brown  v.  Bulkleg,  supra; 
Wood  V.  Chetwood,  12  C.  E^  Gr.  311;  1  Hofm.  Ch.  Pr. 
495  ;  WiUiam.son  v.  More,  1  Barb.  229).  A  dift'erent 
course  of  practice  prevails  where  the  deposition  contains 
scandalous  matter  (1  Dan.  Ch.  Pr.  951);  or  the  deposition 
has  been  taken  before  an  unauthorized  person  {Barnet  v. 
Dag,  3  Wash.  C.  C.  244) ;  or  before  a  person  who  was  author- 
ized but  should  not  have  been — for  example,  the  solicitor  of 
one  of  the  parties  (Gres.  Eq.  Ev.  220);  or  where  it  has  been 
taken  without  notice  {Honore  v.  Colmesnil,  1  J.  J.  Marsh.  520); 
or  discloses  confidential  communications  which  are  privileged 
{Sandford  v.  Remington,  2  Ves.  189);  or  where  a  witness  fails 
or  refuses  to  answer  a  question  [Richardson  v.  Golden,  3 
Wash.  C.  C.  109);  or  where  testimony  is  elicited  by  a  lead- 
ing question,  or  is  read    from  a   paper   prepared    by  the 
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solicitor  of  the  party  on  whose  behalf  the  witness  is  called 
{Ores.  Eq.  Ev.  57,  220).  In  these  cases,  suppression  will  be 
ordered. 

The  present  application  is  premature,  and,  on  that  ground, 
must  be  denied. 


John  W.  Stilt 

V. 


Henry  Hilton,  William  Libbey,  Cornelia  M.  Stewart, 

and  others. 

1.  Where  the  facts  on  which  the  equity  of  a  bill  rests  are  positively 
and  explicitly  denied  by  the  defendant  on  his  personal  knowledge,  as 
a  general  rule  the  defendant  is  entitled  to  a  dissolution  of  the  injunc- 
tion, 

2.  To  exempt  a  ctxse  from  the  operation  of  the  general  rule,  it  must 
appear  that  a  dissolution  will  deprive  the  party  holding  the  injunction 
of  all  relief,  in  case  he  is  finally  successful,  or  that  a  dissolution  will 
subject  him  to  some  other  irreparable  injury,  or  place  him  in  a  position 
of  peculiar  hardship. 

On  motion  to  dissolve  injunction,  heard  on  bill  and  affi- 
davit, and  answer  and  affidavit. 

Mr.  Thomas  N.  Mc  Garter,  for  motion. 

Mr.  R.  W.  Parker  and  Mr.  Corilandt  Parker,  contra. 

The  Vice-Chancellor. 

The  injunction  the  defendants  seek  to  have  dissolved, 
enjoins  the  defendant,  Henry  Hilton,  from  further  prosecut- 
ing an  action  of  ejectment  brought  by  him  against  the  com- 
plainant to  recover  certain  lands  in  the  county  of  Essex. 
These  lands,  with  others,  were  conveyed  by  the  complainant 
to  Alexander  T.  Stewart,  November  3d,  1875.     Hilton  has 
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since,  in  clue  form,  been  invested  with  Stewart's  title.  In 
1870  the  complainant  was  extensively  engaged  in  the  man- 
ufacture of  woolen  goods,  having  two  mills  at  Little  Falls, 
New  York,  one  called  the  Mohawk  and  the  other  the 
ElbcBuf,  and  another  at  Franklin,  New  Jersey,  known  as 
the  Yantico.  He  carried  on  business  in  cotmection  with 
Benjamin  IJnderhill,  his  copartner,  under  the  name  of  Stilt 
&  Underbill,  but  the  title  to  the  real  estate  used  for  the  pur- 
poses of  the  business,  as  well  as  that  now  in  controversy, 
was  held  by  the  complainant. 

About  the  1st  of  February,  1870,  A.  T.  Stewart  &  Co. 
consented  to  become  the  factors  of  Stilt  &  Underbill,  and 
by  a  written  contract,  bearing  date  February  8th,  1870, 
agreed  to  receive  all  the  productions  of  their  mills,  to  make 
advances  to  the  extent  of  seventy-five  per  cent,  of  the 
market  value  of  the  goods  delivered,  charging  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  and 
to  make  sales  and  guaranty  payment  for  seven  per  cent,  of 
the  gross  amount  of  sales.  The  contract  stated  that  the 
commission  for  selling  should  be  three  and  a  half  per  cent.; 
for  guaranteeing,  two  and  a  half;  and  for  charges,  one.  It 
further  provided,  that  the  factors  should  render  monthly 
accounts  of  sales  and  weekly  statements,  and  that  either 
party  should  be  at  liberty  to  put  an  end  to  the  contract  at 
any  time  by  giving  written  notice  to  the  other.  This 
arrangement  continued  until  June,  1874. 

On  the  23d  of  June,  1874,  Stilt  &  Underbill,  by  letter, 
directed  A.  T.  Stewart  &  Co.  to  account  to  them  for  all  sales, 
on  a  uniform  basis,  or  at  one  general  rate,  viz.  :  As  though 
all  sales  were  made  on  a  credit  of  thirty  days,  with  a  dis- 
count of  five  per  cent,  to  the  buyer,  though  they  may,  in 
fact,  have  given  a  much  larger  credit,  and  consequently 
made  no  discount  at  all  to  the  buyer,  or  much  less  than  that 
appearing  on  the  account.  The  defendants  say  the  com- 
mission of  two  and  a  half  per  cent,  for  guaranty  was  based 
on  an  understanding  that  all  sales  were  to  be  made  on  a 
credit  of  six  months,  the  buyer  having  a  right  to  pay  at  any 
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time  before  maturity,  and  to  be  allowed  a  discount  of  one 
per  cent,  a  month  for  the  period  his  payment  should  antici- 
pate the  maturity  of  his  bill. 

By  a  letter  dated  July  1st,  1874,  Stilt  &  Underhill  author- 
ized A.  T.  Stewart  &  Co.  to  give  buyers  extra  time,  and 
allow  them  a  discount  at  the  same  rate  for  such  additional 
time.  These  arrangements  continued  in  force  up  to  Octo- 
ber 25th,  1875,  a  business  having  been  transacted  under 
them  aggregating  a  value  of  over  $4,000,000. 

The  account  of  A.  T.  Stewart  &  Co.  at  this  time  showed 
a  large  balance  against  Stilt  &  Underbill,  greatly  in  excess, 
as  the  defendants  say,  of  their  security,  and  they  therefore 
required  Stilt  &  Underhill  either  to  pay  or  to  give  them 
additional  security.  This  demand  was  met  by  a  letter  from 
the  complainant,  bearing  date  October  23d,  1875,  proposing 
to  pass  over  to  A.  T.  Stewart  &  Co.  all  the  goods  in  their 
hands  and  the  Mohawk  and  Elboeuf  mills,  with  their  con- 
tents, in  payment  of  the  balance  standing  in  their  favor, 
they  to  pay  the  complainant,  in  addition,  $130,000,  and 
assume  the  payment  of  the  amount  then  due  on  the  pay- 
rolls of  the  mills,  amounting  to  $12,000  or  $13,000.  This 
offer  was  not  accepted.  Subsequently  the  .complainant 
signed  a  contract,  bearing  date  October  25th,  1875,  whereby, 
after  admitting  an  indebtedness  by  Stilt  &  Underhill  to  A.' 
T.  Stewart  &  Co.  of  over  $1,123,000,  he  agreed  to  convey  to 
Alexander  T.  Stewart  the  three  mills  already  mentioned, 
together  with  the  lands  connected  with  them  ;  also  all  his 
lands  in  New  Jersey  and  New  York,  and  also  to  transfer  to 
Mr.  Stewart  all  the  wool  stock  on  hand,  whether  manufac- 
tured or  unmanufactured,  on  condition  that  the  same  should 
be  managed,  controlled  and  sold  according  to  the  best  judg- 
ment of  A.  T.  Stewart  &  Co.,  and  the  proceeds  applied  in 
discharge  of  the  debt  due  to  them  from  Stilt  &  Underhill. 
The  contract  also  stated  that  Stilt  &  Underhill  were  indebted 
to  other  persons  in  the  sum  of  $130,000,  and  directed  that 
these  debts  should  also^  be  paid  out  of  the  proceeds  of  sale 
of  the  property  to  be  conveyed  and  transferred  to  Mr. 
38 
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Stewart,  and  that  if  any  surplus  remained  after  the  payment 
of  the  debts  designated  and  the  expenses  of  the  conversion, 
it  should  be  paid  to  the  complainant.  At  its  conclusion  the 
contract  stated  that  it  was  made  upon  condition  that  the 
indebtedness  of  Stilt  &  Underbill  to  others  than  A.  T. 
Stewart  &  Co.,  did  not  exceed  $140,000.  The  lands  in  con- 
troversy were  convej^ed  by  the  complainant  in  execution  of 
this  contract.  Neither  Alexander  T.  Stewart  nor  his  firm 
signed  the  contract ;  they,  however,  took  possession  of  the 
property  made  over  under  it,  made  some  of  the  payments 
required  by  it,  and  sold  some  of  the  property. 

The  defendants  say  it  was  very  soon  found  that  the  debts 
of  Stilt  &  Underbill  to  others  than  themselves  were  much 
greater  than  they  had  been  represented  to  be,  and  that  they 
at  once,  on  discovering  this  to  be  the  fact,  notified  the  com- 
plainant that  they  would  not,  in  consequence  of  his  misrep- 
resentation, carry  out  the  contract,  and  offered  to  reconve}'^ 
liis  property  on  being  paid  the  amount  due  to  them,  includ- 
ing the  sums  they  had  paid  out  under  the  contract.  The 
defendants  also  say  the  complainant  met  this  ofi\3r  with  an 
expression  of  regret  that  he  had  been  so  much  mistaken  in 
his  estimate  of  his  debts,  and  declared  his  inability  to  pay 
them  what  he  owed  them,  and  then  proposed  to  release  all 
claim  to  the  property  already  made  over,  on  condition  that 
the  defendants  should  pay  al]  his  debts,  which  he  then 
represented  to  be  $220,000.  This  proposition  was  reduced 
to  writing  by  the  defendant  Hilton,  and  sent  to  the  com- 
plainant by  his  copartner,  who  procured  the  complainant's 
signature  to  it  and  then  signed  it  himself.  This  paper  bears 
date  December  14th,  1875.  By  it  the  complainant,  after 
stating  that  it  was  plain  the  agreement  of  October  25th, 
1875,  could  not  be  carried  out  in  consequence  of  his  debts 
being  much  larger  than  he  had  supposed  they  were,  and 
that  it  was  impossible  for  him  to  accept  a 'reconveyance  upon 
the  terms  proposed,  submitted  a  proposition  in  these  words : 

"  I  therefore  propose,  and  now  declare,  that  our  original  plan  and 
arrangement  shall  be  cancelled  and  annulled;  that  you  shall  hold  the 
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property  so  transferred  and  conveyed  to  you,  free  from  any  claim 
whatever,  of  either  myself,  my  firm  or  anybody  else;  that  I  and  my 
:firm  will  execute  and  deliver  such  releases  and  other  papers  as  you 
may  consider  advisable  to  eftectuate  this  purpose,  and  that,  as  a  con- 
sideration for  this,  you  shall  continue  to  advance  the  moneys  neces- 
sary to  pay  my  indebtedness  to  all  my  creditors  except  yourselves." 

This  paper  also  contained  an  assurance,  quite  as  strong  as 
words  could  make  it,  that  the  debts  of  Stilt  &  Underhill  to 
others  than  the  defendants  did  not  exceed  $220,000. 

The  defendants  also  allege  that,  inasmuch  as  it  was  per- 
fectly manifest  they  must,  under  any  circumstances,  suffer 
great  loss  in  consequence  of  their  large  advances  to  Stilt  & 
Underhill,  and  the  proposition  of  the  complainant  giving 
them,  as  they  thought,  the  best  means  possible  of  mitigat- 
ing their  loss,  they  accepted  it,  and  afterwards  paid  out,  in 
fulfillment  of  its  terms,  over  $76,000. 

If  the  papers  in  the  case  accurately  express  the  intention 
of  the  parties,  it  would  seem  to  be  clear  that  the  right  of 
the  plaintiff  in  ejectment  to  the  possession  of  the  lands  in 
controversy  was  unquestionable.  Although  originally  con- 
veyed subject  to  a  trust,  the  terms  of  the  trust  gave  the 
complainant  no  right  to  possession.  When  he  divested 
himself  of  title,  all  right  to  possession,  equitable  as  well  as 
legal,  passed  with  it,  and  he  ceased  to  have  any  right  in 
respect  to  the  lands,  except  to  have  the  trust  faithfully  exe- 
cuted. The  special  equity,  however,  upon  which  the  com- 
plainant puts  his  right  to  retain  possession  is,  that  all  the 
contracts  between  himself  and  the  defendants  mentioned  in 
his  bill,  except  the  first,  were  procured  from  him  by  means 
which  render  them  of  no  force  or  effect.  He  does  not  deny 
that  the  defendants  have  conducted  their  business  and- kept 
their  accounts  strictly  in  accordance  with  the  terms  of  the 
contracts,  but  he  charges  that  the  contracts  were  obtained 
by  fraud  and  coercion.  He  says  the  letter  of  June  23d, 
1874,  directing  A.  T.  Stewart  &  Co.  to  account  for  all  sales 
at  one  general  rate  of  discount,  or  as  though  all  sales  were 
made  on  a  credit  of  thirty  days,  was  sent  to  him  with  a 


584  CASES  IN  CHANCERY.  [30  Eq. 

Stilt  V.  Hilton. 

demand  that  he  should  sign  it ;  that  he  at  once  took  it  to 
the  defendant,  Libbey,  and  inquired  what  it  meant,  and: 
was  told  that  it  w^as  intended  to  cover  charges  for  extra 
interest ;  he  says  he  then  said  he  would  not  sign  it,  and  that 
Libbey  thereupon  replied,  if  he  did  not,  A.  T.  Stewart  & 
Co.  would  at  once  cut  off  all  further  advances.  He  says,  at 
that  time  he  was  unable  to  find  his  copy  of  the  first  con- 
tract, bearing  date  February  8th,  1870,  and  therefore 
believed  he  had  no  proof  in  writing  of  the  original  under- 
standing; that  his  firm  was  then  largely  indebted  to  A.  T. 
Stewart  &  Co.,  and  being,  as  he  thought,  entirely  at  their 
mercy,  he  believes,  after  protest  for  some  days,  he  or  his 
partner  signed  it.  Though  he  says  he  at  first  positively 
refused  to  sign  this  paper,  and  for  some  days  afterward 
resisted  the  force  employed  to  coerce  him  to  sign  it,  yet  he 
also  says  it  did  not  make  much  impression  upon  his  mind 
at  the  time,  and  for  that  reason  he  did  not  look  into  the 
accounts,  nor  get  a  correct  apprehension  of  the  hardship  of 
the  bargain  until  long  afterwards.  He  attempts  no  expla- 
nation of  his  letter  of  July  1st,  1874,  though  it  was  mani- 
festly intended  as  a  mere  extension  or  appendage  to  the 
arrangement  established  by  his  letter  of  June  23d,  1874. 
If  the  letter  of  July  1st  was  the  voluntary  expression  of  his 
will,  it  will  be  very  difficult  to  believe  that  that  of  June  23d 
was  not. 

"With  regard  to  the  contract  of  October  25th,  1875,  and 
the  conveyances  made  in  fulfillment  of  it,  the  complainant 
charges  that  they  were  executed  without  the  advice  of 
counsel,  and  w^hen  he  was  so  sick  and  weak,  and  so  com- 
pletely prostrated,  as  to  be  incompetent,  both  mentally  and 
physically,  to  transact  business  of  any  kind.  He  further 
says  that  he  was  told  by  the  defendant,  Hilton,  not  to 
employ  counsel;  that  he  would  draw  all  the  papers  for  both 
parties  that  were  necessary;  that  the  'deeds  were  taken 
merely  to  satisfy.Mr.  Stewart,  and,  as  the  property  was  an 
ample  security  for  the^lebt,  the  transfers  were,  at  most,  but 
a  mere  temporary  expedient.     After  the  execution  of  the 
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deeds,  he  says  he  continued  "  nervously  prostrated,"  and 
unable  to  do  much  business,  and,  while  in  this  condition,  and 
when  he  was  sick  in  bed,  a  new  agreement  was  sent  to  him, 
which  he  was  told  he  must  sign  or  A.  T.  Stewart  &  Co. 
would  let  the  business  paper  of  Stilt  &  Underbill  go  to  pro- 
test. He  also  says  that  he  signed  the  new  agreement  with- 
out reading  it,  and  that  immediately  thereafter  A.  T. 
Stewart  &  Co.  took  possession  of  the  mills,  and  assumed  the 
exclusive  management  of  the  business.  He  gives  no  infor- 
mation respecting  this  paper,  further  than  to  say  that  he 
supposed  it  was  designed  to  put  the  business  of  Stilt  & 
Underbill  further  under  the  control  of  A.  T.  Stewart  &  Co. 
So  far  as  appears,  he  has  never  asked  to  see  it,  or  to  be 
informed  of  its  contents.  His  want  of  curiosity  as  to  the 
•character  aud  eft'ect  of  this  paper  can  only  be  accounted  for 
by  believing  either  that  he  knows  more  about  it  than  he 
pretends  he  does,  or  that  he  has  been  most  unnaturally 
indifferent  respecting  the  consequences  of  his  own  acts. 
Granting  it  to  be  possible  that  the  threat  alleged  to  have 
been  made  at  the  time  he  was  required  to  sign  did  not,  in 
•consequence  of  his  weakness,  provoke  his  resistance  or 
prompt  him  to  make  a  careful  examination  of  the  paper, 
still,  if  he  was,  in  fact,  ignorant  of  the  authority  under 
which  the  defendants  claimed  to  act,  it  would  seem  to  be 
almost  beyond  belief  that,  after  his  strength  was  restored, 
and  he  found  the  defendants  in  the  possession  of  his 
property,  doing  with  it  whatever  they  willed,  regardless  of 
his  rights,  he  should  have  permitted  them  to  continue  in  the 
full  enjoyment  of  it  without  questioning  their  right  or  even 
asking  to  know  by  what  authority  they  justified  their  acts. 
His  unconcern  respecting  the  use  and  management  of  the 
property  could  not  have  been  greater  if  he  had  been  entirely 
satisfied  he  had  no  interest  whatever  in  it. 

The  defendants  have  met  every  material  averm,ent  of  the 
bill  upon  which  the  complainant's  right  to  an  injunction 
rests,  by  a  positive  and'  explicit  denial.  Their  denials  are 
made  upon  personal  knowledge,  and  embrace  a  circumstan- 
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tial  history  of  each  transaction  displayed  by  the  complainant 
as  the  foundation  of  his  equity.  The  facts  exhibited  by  the 
defendants  leave  the  complainant's  case  destitute  of  the 
slightest  equity,  and  place  him  in  a  position  where  his  con- 
duct requires  explanation  and  defence.  According  to  hi& 
own  statement,  he  stood  quietly  by,  after  he  had  signed  a 
paper  which  he  supposed  was  intended  to  place  his  property 
more  completely  under  the  control  of  the  defendants,  and 
allowed  them  to  pay  out  over  $76,000  of  their  moneys  in 
discharge  of  his  debts.  If,  at  that  time,  he  meant  to 
repudiate  his  act,  but  remained  silent  and  apparently  acqui- 
escent, so  as  to  gain  the  advantage  that  would  flow  to  him: 
from  the  performance  by  the  defendants  of  their  part  of  the 
contract,  he  has  committed  a  very  mean  fraud  upon  the 
defendants,  and  has  no  right  to  ask  the  court  to  exercise  its. 
prohibitory  power  in  his  behalf. 

It  is  quite  unnecessary  to  repeat  or  even  summarize 
the  facts  exhibited  by  the  defence.  It  is  enough  to  say 
the  papers  in  the  case,  as  well  as  the  complainant's  con- 
duct, raise  strong  doubts  as  to  the  truth  of  his  story  and 
the  purity  of  his  motives.  It  seems  almost  incredible  that 
a  man  of  mature  years,  and  of  large  business  experience, 
who  for  fifteen  years  had  stood  at  the  head  of  a  large 
manufacturing  establishment,  where  he  was  constantly  con- 
trolling the  action  of  others,  could,  in  the  first  place,  be 
dragooned  into  signing  a  contract  he  never  made,  and  that 
he  would  immediately  afterwards,  for  over  a  year,  submit 
unresistingly  to  the  exactions  made  under  it,  and  that 
he  would,  at  last,  when  the  catastrophe  of  the  plot  wa& 
reached,  yield  up  everything  without  a  struggle  or  the  least 
demonstration  of  resistance.  It  is  not  pretended  that  the 
fairness  or  validity  of  the  arrangement  of  June  23d,  1874,. 
after  its  execution,  was  ever  the  subject  of  discussion,  or 
even  of  consideration,  by  the  parties ;  nor  is  it  claimed  that 
the  complainant  ever,  in  any  way,  challenged  the  validity 
of  the  arrangement  of  December  14th,  1875,  until  after  he 
was  required  to  surrender  the  possession  of  the  lands  now 
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in  dispute.  On  this  motion  it  is  impossible  not  to  regard 
the  complainant's  conduct  as  decisive  evidence  in  favor  of 
the  integrity  of  the  papers  under  which  the  defendants 
claim. 

It  is  proper  to  add,  the  complainant  also  claims  that  the 
contract  of  June  23d,  1874,  was  usurious,  and  must,  there- 
fore, by  force  of  the  laws  of  the  state  of  New  York,  where 
the  contract  Avas  made,  be  declared  void.  Conceding  this 
to  be  true,  it  is  difficult  to  see  how  it  can  help  the  com- 
plainant on  this  motion.  For  if  it  be  true,  as  it  now  seems 
to  be,  that  the  defendants  have,  upon  the  complainant's 
promise  to  relinquish  any  claim  w^hatever  in  the  property, 
paid  out  a  very  large  sum  of  money  in  discharge  of  his 
debts,  it  would  seem  to  be  clear  that  he  should  not  be  per- 
mitted, at  the  very  threshold  of  his  suit,  to  withhold  from 
the  defendants  the  very  thing  he  promised  to  give  them  for 
their  money.  A  court  of  conscience  cannot  permit  him  to 
keep  both  the  thing  sold  and  the  consideration  he  received 
for  it.  He  is  the  actor  here,  and  cannot  have  justice  until 
he  is  willing  to  do  justice. 

Where  the  facts  on  which  the  equity  of  a  bill  rests  are 
positively  and  explicitly  denied  by  the  defendant,  on  his 
own  personal  knowledge,  and  not  merely  by  way  of  argu- 
ment or  inference,  or  upon  information  and  belief,  the  gen- 
eral rule  is,  the  injunction  will  be  dissolved.  Suferyi  v. 
Butler,  3  G.  K  Gr.  220;  Everli/  v.  Hice,  S  Gr.  Ch.  553; 
Boston  Franklinite  Co.  v.  N.  J.  Zinc  Co.,  2  Beas.  215.  There 
are  exceptions  to  this  rule,  but  to  relieve  a  case  from  its 
operation,  it  must  appear  that  a  dissolution  will  deprive  the 
party  holding  the  injunction  of  all  relief,  if  he  is  finally  suc- 
cessful, or  that  a  dissolution  will  work  some  other  irreparable 
mischief,  or  place  him  in  a  position  of  peculiar  hardship. 
Greenin  v.  Hoey,  1  Stock.  137;  Scott  v.  Ames,  3  Stock.  261. 

This  case,  in  my  judgment,  is  destitute  of  every  element 
necessary  to  exempt  it  from  the  operation  of  the  general 
rule.  The  facts  exhibited  by  the  complainant  as  the  war- 
rant for  the  interdict  of  this  court,  have  been  swept  away  by 
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the  responsive  and  circumstantial  denials  of  the  defendants. 
If  the  complainant  shall  hereafter  show  that  his  facts  are 
true  and  the  defendants'  are  false,  so  far  as  it  is  now  pos- 
sible to  judge,  from  the  facts  before  the  court,  there  will  be 
no  difficulty  in  making  the  decree  he  may  obtain  effectual 
unto  him.  As  the  case  now  stands,  no  consideration  of 
justice  or  safety  appears  which  makes  it  the  duty  of  the 
court  to  further  interdict  the  prosecution  of  the  suit  at  law. 
The  injunction  must  be  dissolved,  with  costs. 


James  Watson 

V. 

The  Watson  Manufacturing  Company. 

A  drayman,  who  is  in  the  regular  employ  of  a  corporation,  and 
whose  services  are  of  a  kind  or  class  which  the  corporation  must  have 
in  order  to  continue  its  business,  is  entitled  to  the  protection  given  to 
employes  by  the  sixty-third  section  of  the  act  concerning  corporations. 

On  petition  of  George  Haring.  Order  to  show  cause  and 
depositions. 

M7\  R.  P.  Wortendyke,  for  petitioner. 

Mr.  A.  B.  Woodruff,  for  receiver. 

The  Vice-Chancellor. 

The  petitioner  asks  to  have  a  debt  of  $522.33,  due  to  him 
from  the  defendants  at  the  time  this  court  took  possession 
of  their  assets,  declared  a  lien  and  entitled  to  preference  in 
payment  under  the  sixty-third  section  of  the  act  concerning 
corporations  [Rev.  p.  188).     That  section  declares : 

"  In  case  of  the  insolvency  of  any  corporation,  the  laborers  in  the 
employ  thereof  shall   have  a  lien   upon    the   assets  thereof  for   the 
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amount  of  wages  due  to  them  respectively,  which  shall  be  paid  prior 
to  any  other  debt  or  debts  of  said  company ;  and  the  word  '  laborers  ' 
shall  be  construed  to  include  all  persons  doing  labor  or  service  of  what- 
ever character,  for,  or  as  workmen  or  employes  in  the  regular  employ 
of  such  corporations." 

The  works  of  the  defendants  were  located  at  Paterson, 
and  their  principal  business  was  the  manufacture  of  iron  for 
the  construction  of  bridges  and  buildings,  and  the  erection 
of  iron  bridges  and  buildings.  The  petitioner  is  a  drayman, 
or  carman,  who,  for  some  years,  has  pursued  his  business  at 
Jersey  City.  Prior  to  November,  1875,  he  carried  goods  and 
merchandise  for  any  one  who  would  employ  him.  In  that 
month  he  made  a  contract  with  the  defendants  to  do  all  their 
carting  in  Jersey  City,  and  after  that  he  carried  all  the  iron  and 
lumber  they  sent  to  Jersey  City  by  railway,  to  such  points 
as  they  directed  it  to  be  taken.  His  claim  is  for  the  balance 
due  for  the  four  months  immediately  preceding  the  appoint- 
ment of  the  receiver.  After  the  date  of  his  contract  he 
worked  for  the  defendants  regularly,  and  almost  constantly 
and  exclusively.  He  was  in  their  regular  employ,  and 
•entirely  under  their  control  in  all  matters  within  the  scope 
of  his  employment.  He  did  not  hold  to  them  the  relation  of 
■contractor,  so  that  the  measure  of  duty  of  each  to  the  other 
was  -fixed  by  their  mutual  promises,  but  he  was  their  servant. 
His  claim,- so  far  as  it  is  made  up  of  wages  for  his  own  labor 
or  service,  is  unquestionably  entitled  to  the  preference  given 
by  the  statute.  The  difficulty  the  case  presents  is  as  to  that 
part  of  his  claim  which  is  made  up  of  compensation  for  the 
use  of  his  horses  and  drays. 

It  has  been  held  that  the  term  "  laborer  "  cannot  be  con- 
strued as  designating  one  who  contracts  for  and  furnishes 
the  labor  and  services  of  others,  or  one  who  contracts  for 
and  furnishes  one  or  more  teams  for  work,  whether  with  or 
without  his  own  services,  but  that  such  person  is  properly 
described  as  a  contractor.  Batch  v.  N.  Y.  cj-  Oswego  Mid- 
land a.  R.  Co.,  46  N..  Y.  521.  This  decision  was  made 
under  a  statute  creating  a  preference  in  favor  of  laborers 
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alone;  but  it  will  be  observed  our  act  is  broader.  It  declares 
that  the  word  "  laborers  ' '  shall  be  construed  to  include  all 
persons  doing  labor  or  service  of  whatever  character  as 
workmen  or  employes.  Laborer,  though  less  comprehensive 
than  employe,  is  made  its  equivalent,  and  the  correllative 
of  employer.  The  word  "  employe  "  properly  describes  any 
one  who  renders  labor  or  service  to  another,  and  in  Gwrney 
V.  Atlantic  mid  Great  Western  Railway  Co.,  58  N.  Y.  358,  it 
was  held  to  embrace  attorney  and  counsel. 

The  petitioner's  horses  and  drays  were  the  tools  or  instru- 
ments of  his  employment  or  business.  A  carpenter,  black- 
smith or  other  mechanic,  whose  work  can  only  be  done  with 
tools,  may  be  regularly  employed  by  a  corporation  to  work 
for  it  with  his  own  tools.  In  such  a  case  I  think  there  can 
be  no  doubt  that  his  wages,  though  largely  earned  by  the 
use  of  tools,  would  be  preferred.  Corporations  engaged  in 
the  manufacture  of  bulky  articles,  must  necessarily,  in  the 
conduct  of  their  business,  have  a  large  amount  of  carriage 
by  vehicles  done  in  the  transfer  of  raw  material  from  depots 
and  wharves  to  their  works,  and  in  the  removal  of  manufac- 
tured articles  from  their  works  to  points  where  they  may  be 
delivered  to  common  carriers  to  be  carried  to  market.  Such 
work  or  service  is  indispensable  to  the  continuance  of  the 
business  of  such  corporations;  without  raw  material  the 
manufactured  article  could  not  be  made,  and  unless  carried 
to  market  the  article  itself  would  be  useless.  The  services 
of  carriers  of  the  description  of  the  petitioner  were  quite  as 
necessary  and  essential  to  the  continued  operations  of  the 
defendants  as  those  of  any  class  of  workmen  rendering  labor 
or  service  to  them.  Certainly  much  more  vitally  essential 
than  those  of  a  porter,  clerk  or  book-keeper,  and  yet  they 
are  generally  regarded  as  being  clearly  within  the  provision 
of  the  statute.  It  has  been  held  that  one  of  the  main  pur- 
poses of  this  act  is  to  prevent  those  persons  whose  labor  is 
indispensable  to  the  continuance  of  the  business  of  a  corpo- 
ration, from  abandoning  it,  and  thus  suspending  its  opera- 
tions, whenever  they  become  alarmed  by  fear  of  losing  their 
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wages.  Lehigh  Coal  and  Navigation  Co.  v.  Central  R.  B.  of  N. 
J.,  2  Stew.  252.  A  sudden  and  general  desertion  would,  in 
many  instances,  result  in  complete  ruin  to  all  concerned. 
The  principal  design  of  this  statute  is  to  erect  a  guard 
against  such  disasters.  I  think  it  is  quite  obvious  that  the 
petitioner  belongs  to  the  class  of  persons  which  the  legisla- 
ture intended  to  protect  by  the  enactment  of  this  statute, 
and  his  claim  therefore  must  be  preferred. 

The  usual  order  will  be  advised,  declaring  that  the  peti- 
tioner's debt  is  entitled  to  the  preference  given  by  the  stat- 
ute, and  that  it  shall  be  paid  by  the  receiver  when  in  funds, 
and  when  payment  can  be  made  without  prejudice  to  other 
claims  of  equal  or  superior  rank. 


Katie  Heid 

V. 

Edo  Vreeland. 


1.  Where  the  purchaser  of  land,  encumbered  by  a  mortgage,  agrees 
to  pay  a  particular  sura  as  purchase-money,  and,  on  the  execution  of 
the  contract  of  purchase  the  amount  of  the  mortgage  is  deducted  from 
the  consideration,  and  the  land  conveyed  subject  to  the  mortgage,  the 
purchaser  is  bound  to  pay  the  mortgage  debt,  whether  he  agreed  to  do 
so  by  express  words  or  not. 

2.  A  creditor  is  entitled  to  the  benefit  of  all  collateral  obligations 
held  for  the  payment  of  his  debt  by  any  person  liable  to  him  as  surety. 


On  final  hearing  on  bill,  answer  and  proofs. 
M7\  E.  S.  Atwater,  for  complainant. 
Mr.  Garret  Acker  son,  Jr.,  for  defendant. 
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The  Vice-Chancellor. 

This  case  presents  but  a  single  question  :  Is  the  defend- 
ant personally  liable  for  the  complainant's  debt  ?  The  bill 
is  filed  to  enforce  the  payment  of  a  mortgage  for  $2,000, 
made  by  George  R.  Blakiston  to  the  complainant,  bearing 
date  March  1st,  1873.  The  mortgaged  premises  were  sub- 
sequently conveyed  by  Blakiston  to  the  defendant,  by  deed 
bearing  date  December  1st,  1873.  The  bill  alleges  that  this 
deed  contains  a  covenant  whereby  the  defendant  became 
bound  to  pay  the  complainant's  mortgage.  The  deed  is  in 
evidence,  and  it  is  the  only  evidence  before  the  court  touch- 
ing the  question  in  dispute.  The  deed  makes  no  allusion  to 
any  mortgage  except  in  the  covenant  against  encumbrances. 
That  covenant  is  in  these  words : 

"  And  that  the  said  land  and  premises  are  now  free,  clear,  discharged 
and  unencumbered  of  and  from  all  former  and  other  grants,  titles, 
charges,  estates,  judgments,  taxes,  assessments  and  encumbrances  of 
what  nature  or  kind  soever,  except  mortgage  of  $2,000,  part  of  con 
sideration  money." 

By  the  bill  it  appears  that  the  mortgaged  premises  were 
conveyed  by  the  complainant  to  Blakiston,  and  that  the 
mortgage  in  suit  was  given  in  part  payment  of  the  purchase- 
money.  The  conveyance  by  Blakiston  to  the  defendant 
purports  to  have  been  made  for  a  consideration  of  $3,500, 
which  the  deed  declares  has  been  paid,  and  the  defendant 
forever  released  from  any  liability  therefor. 

If  the  defendant  is  bound  by  any  contract  with  Blakiston, 
whether  expressed  in  the  deed  or  not,  to  pay  the  complain- 
ant's mortgage,  the  complainant  has  a  right  to  the  benefit 
of  it,  upon  the  principle  that  a  creditor  is  entitled  to  the 
benefit  of  all  collateral  obligations  held  for  the  payment  of 
his  debt  by  any  person  liable  to  him  as  surety.  The  rule  is 
now  so  well  settled  as  to  be  regarded,  in  this  class  of  cases? 
as  familiar  law. 

While  the  counsel  of  the  complainant  admits  his  proofs 
do  not  show  a  covenant  of  the  eflfect  set  up  in  his  bill,  he  yet 
insists  they  do  show  that  the  defendant  kept  back  a  suffi- 
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cient  sum  of  the  purchase-money  to  pay  the  complainant's 
mortgage,  and  that  by  such  retention  he  became,  accord- 
ing to  an  established  doctrine  of  this  court,  personally  liable 
for  her  debt.  There  can  be  no  doubt  at  this  day  that  where 
the  purchaser  of  land  encumbered  by  a  mortgage,  agrees 
to  pay  a  particular  sum  as  purchase-money,  and,  on  the 
execution  of  the  contract  of  purchase,  the  amount  of  the 
mortgage  is  deducted  from  the  consideration,  and  the  land 
conveyed  subject  to  the  mortgage,  that  the  purchaser  is 
bound  to  pay  the  mortgage  debt,  whether  he  agreed  to  do  so 
by  express  words  or  not.  This  obligation  results  necessarily 
from  the  very  nature  of  the  transaction.  Having  accepted 
the  land  subject  to  the  mortgage,  and  kept  back  enough  of 
the  vendor's  money  to  pay  it,  it  is  only  common  honesty 
that  he  slxould  be  required  either  to  pay  the  mortgage  or 
stand  primarily  liable  for  it.  His  retention  of  the  vendor's 
money  for  the  payment  of  the  mortgage,  imposes  upon  him 
the  duty  of  protecting  the  vendor  against  the  mortgage 
debt.  This  must  be  so  even  according  to  the  lowest  notions 
of  justice,  for  it  would  seem  to  be  almost  intolerably  unjust 
to  permit  him  to  keep  back  the  vendor's  money  with  the 
understanding  that  he  would  pay  the  vendor's  debt,  and 
still  be  free  from  all  liability  for  a  failure  to  apply  the 
money  according  to  his  promise.  Stevenson  v.  Black,  Sax. 
338;  Tichenor  v.  Dodcl,  S  Gr.  Ch.  454;  Orowell  v.  Hospital 
of  Saint  Barnabas,  12  C.  E.  Gr.  650;  Thayer  Sidi^.  Torrey,  8  Vr. 
339;  Townsend  v.  Ward,  27  Conn.  610;  Joiies  on  Mort.  §  749. 
A  different  view  was  expressed  in  Belmont  v.  Coman,  22 
N.  Y.  438.  It  was  there  held  that  where  lands  are  con- 
veyed subject  to  a  mortgage,  and  the  amount  of  the  mort- 
gage is  deducted  from  the  purchase-money  agreed  upon,  no 
personal  liability  is  thereby  created  against  the  purchaser, 
but  that  the  true  exposition  of  the  intent  of  the  parties  under 
such  an  arrangement  is,  that  so  much  of  the  purchase-money 
as  is  represented  by  the  mortgage  is  not  to  be  paid  by  the 
purchaser  to  anybody,  but  shall  be  paid  out  of  the  land,  and 
in  that  manner  only.  Such  interpretation  would  undoubtedly 
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carry  into  effect  the  intention  of  the  parties  where  the 
interest  sold  is  merely  the  equity  of  redemption,  and  the 
purchase-money  agreed  upon  represents  simply  the  value  of 
the  mortgagor's  interest  in  the  mortgaged  premises  over  the 
mortgage  debt ;  but  where  the  purchase-money  agreed  upon 
represents  the  whole  value  of  the  premises  free  from  the 
mortgage,  and  one  of  the  mortgagor's  objects  in  selling  is  to 
relieve  himself  from  the  mortgage  debt,  the  vendor  would 
seem,  according  to  the  plain  meaning  of  the  arrangement, 
to  have  a  clear  right  to  the  whole  sum  agreed  to  be  paid,  or, 
if  part  is  kept  back  to  pay  the  mortgage,  that  the  purchaser 
shall  be  required  either  so  to  apply  it,  or  to  indemnify  the 
mortgagor  against  the  mortgage  debt;  such  I  understand 
to  be  the  principle  established  by  the  adjudications  of  this 
state,  and  in  my  view  there  can  be  no  doubt  it  is  founded 
on  justice  and  reason. 

But  it  is  obvious,  at  a  glance,  that  the  proofs  here  entirely 
fail  to  show  the  retention  of  a  single  penny  of  the  purchase- 
money.  It  is  not  even  pretended  by  the  bill  that  any  part 
of  it  was  kept  back.  The  deed  admits  the  payment  of  the 
whole  of  it — and  the  deed  is  the  complainant's  only 
evidence — and,  so  long  as  that  admission  stands  uncontra- 
dicted and  unexplained,  it  is  conclusive.  The  inference 
which  may  be  drawn  from  the  words  "  part  of  the  considera- 
tion money,"  is  quite  too  feeble  to  overcome  the  force  of 
this  admission  ;  besides,  those  words  may,  without  the  least 
perversion,  be  understood  as  referring  to  the  fact  recited  in 
the  bill,  that  the  mortgage  was  given  to  secure  part  of  the 
purchase-money  due  to  the  complainant  on  the  original  sale. 

In  my  judgment,  the  evidence  fails  to  show  that  the 
defendant  is  liable  either  upon  an  express  or  implied  con- 
tract for  the  complainant's  debt,  and  a  decree  for  deficiency 
against  him  must  therefore  be  denied. 
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The  Executors  of  Eliza  A.  Burnet,  deceased, 

V. 

Samuel  N.  Burnet. 

1.  In  construing  a  will,  all  doubts  must  be  resolved  in  favor  of  the 
testator's  having  said  exactly  what  he  means. 

2.  A  gift  to  the  children  of  A:  and  B.  (they  being  persons  who  could 
not  have  offspring  jointly)  must  be  construed  according  to  the  plain 
grammatical  sense  of  the  words  used,  and  constitutes  a  gift  to  B.  him- 
self and  to  the  children  of  A. 

3.  In  construing  a  will,  extrinsic  evidence  of  the  circumstances,  situ- 
ation and  surroundings  of  the  testator,  and  of  his  property,  is  admissi- 
ble for  the  purpose  of  enabling  the  court  to  understand  the  meaning 
and  application  of  the  words  he  has  used,  but  not  for  the  purpose  of 
showing  an  intention  inconsistent  with  the  words  of  the  will. 

4.  Extrinsic  evidence  is  also  admissible  in  cases  of  latent  ambiguity, 
where  thei'e  are  two  or  more  persons  or  things  exactly  answering  the 
person  or  thing  described  in  the  will.  In  such  a  case  parol  evidence 
may  be  received  of  what  the  testator  said,  to  show  which  of  them  he 
meant,  but  not  to  show  that  he  meant  a  person  or  thing  different  from 
the  one  mentioned  in  the  will. 

5.  Under  a  bequest  or  devise  to  a  certain  person,  and  to  the  children 
of  a  certain  other  person,  the  donees  take  per  capita  and  not  per  stirpes. 

6.  Unless  a  contrary  intention  is  manifested,  all  lapsed,  void  and 
illegal  legacies  fall  into  the  residuum  and  pass  as  part  of  it,  but  this  rule 
does  not  apply  to  the  residue.  If  a  gift  of  the  residue,  or  any  part  of 
it  fails,  whether  by  lapse,  illegality  or  revocation,  to  the  extent  that  it 
fails  the  will  is  inoperative,  and  the  subject  of  the  gift  passes  to  the 
next  of  kin. 


On  final  hearing,  on  bill,  answers  and  proofs. 


Note. — Besides  the  authorities  referred  to  by  the  vice-chancellor, 
and  those  in  Hawk,  on  Wills  113,  notes  :  Wms.  on  ExWs.  1514,  notes ;  1 
Roper  on  Leg.  159,  the  following,  mostly  recent  cases,  exemplify  the  rule 
that  such  donees  take  ver  capita  : 

Thornton  v.  Roberts,  3  >Stew.  473  ;  Brittain  v.  Carson,  46  Md.  186  ;  Payne 
V.  Rosser,  53  Ga.  662 ;  Luke  v.  Marshall,  5  Dana  354  ;  Miller  v.  Miller,  1 
Duv.  8  ;  Clark  v.  Lynch,  46  Barb.  68  ;  Seabury  v.  Brewer,  53  Barb.  662  ; 
Myres  v.  Myres,  23  How.  Pr.  410,  53  Barb.  664  ;    Lnler's  Appeal,  2  Grant's 
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Mr.  Alfred  Mills.,  for  complainant. 

Mr.  H.  C.  Pitney,  for  the  children  of  Joseph  H.  Burnet. 

31r,  Augustus  W.  BelL  for  the  children  of  Benjamin  F. 
Howell. 

Mr.  George  T.  Werts,  for  the  next  of  kin. 

The  Vice-Chancellor. 

The  bill  in  this  case  seeks  a  construction  of  the  residuary 
clause  of  the  will  of  Eliza  Ann  Burnet,  deceased.  That 
clause  reads  as  follows : 

"  If  anything  should  remain  after  paying  legacies  and  expenses  of 
settling  my  estate,  I  authorize  my  executor  to  divide  it  between  the 
children  of  Joseph  H.  Burnet  and  Benjamin  F.  Howell." 

Benjamin  F.  Howell  attested  the  execution  of  the  will  as 
one  of  the  subscribing  witnesses,  consequently,  if  he  is  one 
of  the  legatees  designated,  the  gift  to  him  is  void  by  statute 
{Rev.  p.  1244).  He  has  two  children,  both  born  prior  to 
the  making  of  the  will,  who  claim  that  they  are  the  legatees 
designated,  and  that  the  testatrix  intended  that  this  clause 
of  her  will  should  be  read  as  follows : 

"  I  authorize  my  executor  to  divide  the  residue  between  the  children 
of  Joseph  H.  Burnet  and  of  Benjamin  F.  Howell." 


Cas.  322  ;  Hill  v.  Bowers,  120  Mass.  135  ;  Stowe  v.  Ward,  3  Hawks  604,  2 
Dev.  Eq.  509  ;  Whitehurst  v.  Priichard,  1  Murph.  383  ;  Bryant  v.  Scott,  1 
Dev.  &  Bat.  Eq.  155 ;  Harrellw.  Davenport,  5  Jones  Eq.  4  ;  Britlon  v.  Miller. 
63  N,  C.  268  ;  Rogers  v.  Rogers,  2  Head  660  ;  Conner  v.  Johnson,  2  Hill 
Ch.  41;  Perdriau  v.  Wells,  5  Rich.  Eq.  20  ;  Sharp  v.  Sharp,  35  Ala.  574, 
579 ;  Cravj/ord  v.  Redus,  54  Miss.  700  ;  Williams  v.  Yates,  1  C  P.  Coop. 
177  ;  Payne  v.  Webb,  L.  R.  (19  Eq.)  26  ;  Stevenson  v.  Lesley,  9  Hun  637, 
70  N.  Y.  512. 

See,  however,  Hamlett  v.  Hamlett,  12  Leigh  350  ;  ' Hoxton  v.  Griffith,  18 
Gratt.  574  ;  Sheay  v.  Winston,  7  Humph.  472 ;  Jourdan  v.  Green,  1  Dev.  Eq, 
270  ;  Spivey  v.  Spivey,  2  Ired.  Eq.  100 ;  Haskell  v.  Sargent,  113  Mass.  341  ; 
Barn'iby\.  Tassell,  L.  R.  (11  Eq.  Cas.)  363;  Billinslea  v.  Abercrombie,  2 
Stew,  d'  Port.  24;   Paid  v.  Ball,  31  2''ex.  10  ;  Nettleton  v.  Stephenson,  13  Jur. 
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If  we  read  the  will  according  to  its  plain  grammatical 
sense,  there  can  be  no  doubt  as  to  its  meaning.  Benjamin 
F,  Howell  is  the  legatee;  he  cannot  be  removed  and  his 
children  substituted  without  an  interpolation  which  will 
work  a  revocation  of  the  will  as  it  now  stands,  and  make  a 
new  will  as  to  one  of  the  legatees.  All  doubts  must  be 
resolved  in  favor  of  the  testator's  having  said  exactly  what 
he  meant,  and  plain,  clear  words,  read  in  tlieir  ordinary 
sense,  must  always  control  in  searching  for  the  intention  of 
a  testator,  unless  repugnant  to  other  words  used  in  another 
part  of  the  will.  Courier  v.  Stagg,  12  C.  E.  Gr.  305  ;  Gray- 
don's  ex'rs  V.  Graydon,  10  C.  E.  Gr.  561 ;  Rand  v.  Marcy,  1 
Stew.  59 ;  1  Redf.  on  Wills  421  §  35.  In  the  absence  of  some- 
thing in  the  context  in  the  circumstances  of  the  case  to 
exclude  the  natural  import  of  the  words  of  a  will,  the  court 
is  bound  to  give  them  effect  according  to  their  plain  gram- 
matical sense. 

In  Lugar  v.  Harman,  1  Cox  249,  the  testator  gave  the 
residue  of  his  personal  estate  to  one  Harman  for  life,  and 
after  Harman's  death  directed  that  it  be  equally  divided 
amongst  "  all  and  every  child  and  children  of  my  late  cousin 
Edward  Lugar,  and  my  cousin  Philip  Fearis,  and  their  rep- 
resentatives." Sir  Lloyd  Kenyon,  M.  R.,  in  disposing  of  a 
claim  set  up  by  the  children  of  Fearis,  said  :  "  To  make  the 
bequest  read  so  as  to  make  it  a  gift  to  the  children  of  Fearis 
you  must  add  the  word  "  of,"  whereas,  the  words,  as  they 


618  ;   Talcott  v.  Talcott,  39  Conn.  186  ;  Allison  v.  Chaney,  63  Mo.  279  ;  Rand 
V.  Sanger,  115  Mass.  124;  Roome  v.  Counter,  1  Hal.  111. 

How  far  a  direction  "  to  divide  "  the  estate,  governs  the  construc- 
tion, see  Ackerman  v.  Burrows.  3  Ves.  &  Beam.  54;  Abrey  v.  Newman,  16 
Beav.AZl;  Amsonv.  Harris,  19  Beav.  210;  Pruden  v.  Paxton,  79  JSF.  C. 
446  ;  or,  the  use  of  the  preposition  '•  f)etween,"  there  being  more  than 
two  beneficiaries,  Ward  v.  Tomkins,  3  Slew.  3  ;  Hemeisen  v.  Blake,  1  Phila. 
131  ;  see  Rickabe  v.  Garwood,  8  Beav.  579  ;  AlCy-Gen.  v.  Fletcher,  L.  R. 
(13  Eq.)  128;  or,  a  repetition  of  such  connecting  words  as  "to,"  "of," 
or  "and,"  Blacklerv.  Webb.  2  P.  Wms.SS'S;  Dowding  v.  Smith,  3  Beav. 
541  ;  Bricker  v.  Whalley,  1  Vern.  233  ;.  Warrington  v.  Warrington,  2  Hare 
54  :  Peacock  v.  Stockford,  3  iJeG.  M.  &  G.  73  ;  McMaster  v.  McMasler,  10 
Gratt.  275  ;  Brown  v.  Ramsey,  7  Gill  347  ;  Farmer  v.  Kimball,  46  N.  H. 
435  ;  Fissel's  Appeal,  27  Pa.  St.  57  ;  Risk's  Appeal,  52  Pa.  St.  273.— Eep. 
39 
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stand,  have  a  plain,  grammatical  sense,  viz.,  to  the  children 
of  Edward  Lugar,  and  to  Philip  Fearis.himself."  The  cor- 
rectness of  this  construction  was  questioned  in  Mason  v. 
Baker,  2  K.  ^  J.  567,  and  in  the  matter  of  Davies's  will,  7 
Jur.  {N.  S.)  118,  Sir  John  Romilly,  M.  R.,  said  it  was  con- 
trary to  the  ordinary  and  common  sense  meaning  of  the 
terms,  but  it  was  adopted  in  Peacock  v.  Stackford,  3  DeG.  M. 
^  G.  73,  and  Sir  John  Romilly  afterwards  approved  and  fol- 
lowed it  in  Stwnmvoll  v.  Hales,  10  Jar.  [N.  S.)  716,  34  Beav. 
124.  In  Pitney  v.  Brown,  44  III.  363,  it  would  seem  that 
both  court  and  counsel  regarded  the  rule  of  construction 
laid  down  in  Lugar  v.  Harman  as  so  unquestionably  sound  as 
to  require  neither  discussion  nor  consideration.  In  my  judg- 
ment, according  to  the  plain  meaning  of  the  words  of  the  gift, 
Benjamin  F.  Howell  is  the  legatee,  and  not  his  children. 

An  attempt  has  been  made,  in  this  case,  to  show,  by  the 
introduction  of  parol  evidence,  upon  wdiom  the  testatrix 
intended  to  cast  the  residue  of  her  estate.  There  is  no  pos- 
sible ground  upon  which  an  offer  of  such  evidence  can  be 
entertained  for  one  moment.  Judge  Depue  has  recently 
stated,  with  his  usual  clearness  and  accuracy,  how  far  the 
courts  may  resort  to  extrinsic  evidence  in  construing  a  will. 
He  says :  "  Extrinsic  evidence  of  the  circumstances,  situa- 
tion and  surroundings  of  the  testator,  and  of  his  property, 
may  be  given,  to  enable  the  court  to  understand  the  mean- 
ing and  application  of  the  language  he  has  used,  but  no 
proof,  however  conclusive  in  its  nature,  can  be  admitted 
with  a  view  of  setting  up  an  intention  inconsistent  with  the 
writing  itself.  The  only  exception  to  this  rule  is,  that  the 
declarations  of  the  testator  may  be  resorted  to  in  cases  of 
latent  ambiguity,  which  arise  where  there  are  two  or  more 
persons  or  things,  each  answering  exactly  to  the  person  or 
thing  described  in  the  will.  In  such  an  event  parol  evidei^ce 
of  what  the  testator  said,  may  be  adduced,  to  show  which  of 
them  he  intended,  but  such  evidence  will  not  be  allowed  to 
show  that  he  meant  a  thing  (or  a  person)  different  from  that 
disclosed  in  the  will."     Griscom  v.  Evens,  11  Vr.  402,407. 
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At  the  date  of  the  will,  and  also  at  the  death  of  the  tes- 
tator, Joseph  H.  Burnet  had  four  children.  There  were, 
therefore,  five  residuary  legatees.  Do  they  take  per  capita 
or  per  stirpes  f  The  established  rule  is,  that  where  a  bequest 
or  devise  is  made  to  a  certain  person,  and  to  the  children  of 
a  certain  other  person,  the  donees  take  per  capita  and  not 
per  stirpes,  or  as  a  class,  each  taking  an  equal  share.  Smith 
V.  Curtis,  5  Butch.  345 ;  Fisher  v.  Skillman,  3  C.  E.  Gr.  229 , 
Pitney  v.  Brown,  supra ;  Bladder  v.  Webb,  2  P.  Wms.  383 ;  2 
■Jarman  111,  marg.;  Hawk,  on  Wills  113.  This  construction 
will  yield  where  it  appears,  even  faintly,  from  any  other  part 
of  the  will,  that  the  testator  intended  a  different  method  of 
division  should  be  adopted.  This  will  affords  no  glimpse 
of  such  an  intention,  and  the  division  must  therefore  be  by 
^qual  shares. 

The  remaining  question  is.  Who  takes  that  portion  of  the 
residue  intended  to  be  given  to  Benjamin  F.  Howell,  the 
gift  of  which  is  made  void  by  the  statute — does  it  go  to  the 
remaining  residuary  legatees,  or  to  the  next  of  kin  as  estate 
as  to  which  the  testatrix  died  intestate  ?  It  is  an  established 
canon  of  construction,  that  unless  a  contrary  intention  is 
manifested,  all  lapsed,  void  and  illegal  legacies  fall  into  the 
residuum,  and  pass  as  part  of  it.  TindaWsex'rs  v.  Tindall,  9 
C.  E.  Gr.  512.  But  this  rule  does  not  apply  to  a  gift  of  the 
residue  when  a  gift  of  the  residue,  or  any  part  of  it,  fails, 
whether  by  lapse,  illegality,  or  revocation;  to  the  extent  of 
the  failure,  the  will  is  inoperative.  Garthwaite's  ex'rs  v. 
Bewis,  10  C.  E.  Gr.  351 ;  Rand  v.  Marcy,  1  Stew.  59 ;  Hawk, 
■on  Wills  42;  1  Jarman  293,  marg.,  note  1;  2  Bed/,  on  Wills 
445,  8  marg.,  note  36 ;  Bagwell  v.  Bry,  1  P.  Wms.  700;  Page 
v.  Page,  2  P.  Wms.  489 ;  Humble  v.  Shore,  7  Hare  247. 

Sir  William  Grant,  in  Beake  v.  Robinson,  2  Mer.  362,  392, 
said :  "  I  have  always  understood  that,  with  regard  to 
personal  estate,  everything  which  is  ill  given  by  the  will  falls 
into  the  residue ;  and  it  must  be  a  very  peculiar  case  indeed 
in  which  there  can  be  at  once  a  residuary  clause  and  a  par- 
tial intestacy,  unless  some  part  of  the  residue  itself  be  ill 
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given."  And  Sir  Thomas  Pluraer,  M.  R.,  in  Skrymsher  v. 
Northcote,  1  Swans.  566,  570,  said :  "  It  seems  clear,  on  the 
authorities,  that  a  part  of  the  residue,  of  which  the  disposi- 
tion fails,  will  not  accrue  in  augmentation  of  the  remaining 
parts  as  a  residue  of  residue ;  but,  instead  of  resuming  the 
nature  of  residue,  devolves  as  indisposed  of.  Residue  means 
all  of  which  no  eiFectual  disposition  is  made  by  the  will 
other  than  by  the  residuary  clause ;  but  when  the  disposi- 
tion of  the  residue  itself  fails,  to  the  extent  to  which  it  fails 
the  will  is  inoperative."  And  the  same  rule  was  applied  in 
a  case  where  a  testator,  by  a  codicil,  revoked  the  gift  of  one 
share  of  the  residue  given  by  his  will,  and  made  no  other 
disposition  of  it.  As  to  that  share,  it  was  held  he  died 
intestate.  Cressweli  v.  Cheslyn,  2  Mien  123.  The  decree  in 
this  case  was  affirmed  by  the  house  of  lords.  3  Bro  P. 
C.  243.  The  principle  established  in  this  case  has  quite 
recently  been  recognized  and  enforced  by  both  the  master 
of  the  rolls  and  the  lord  chancellor  of  England.  Sykes  v. 
Sykes,  L.  R.  (4  Eq.  Cas.)  200,  (3  Ch.  Ap.)  301. 

Humphrey  v.  Taylem%  Amb.  136,  is  cited  as  declaring  a 
different  doctrine,  but  I  think  there  is  a  very  obvious  dis- 
tinction between  it  and  the  other  cases.  The  gift  in  that 
case  was  held  to  be  made  to  two  persons  jointly,  and  it  was 
also  held,  that  although  it  was  usually  necessary,  where  a 
gift  was  made  to  two  jointly,  that  one  should  die  to  enable 
the  other  to  take  the  whole,  yet  that  this  rule  was  not 
universal  in  its  application,  for  it  had  been  adjudged  that 
where  an  estate  was  limited  to  two  jointly,  one  of  whom 
was  incompetent  to  take,  the  other  should  have  the  whole. 
Lord  Hardwicke's  judgment  went  mainly  on  the  ground 
that  the  gift  was  joint,  and  that  it  was  also  clear,  from  plain 
words,  that  the  testator  intended  that  his  next  of  kin  should, 
in  no  event,  take  any  more  of  his  estate  than  he  had 
expressly  given  to  them.  If,  however,  that  case  could  be 
regarded  as  a  decision  on  the  very  point  in  question,  the 
weight  of  judicial  opinion  standing  in  opposition  to  it  is  so 
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strong  that  it   cannot,  at   this   day,   be   esteemed   a   safe 
^authority. 

A  decree  will  be  advised  directing  payment  of  four- 
fifths  of  the  residue  to  the  children  of  Joseph  H.  Burnet,  and 
the  remaining  one-fifth  to  the  next  of  kin  of  the  testatrix. 


Jacob  H.  Dawson 

V. 

Elkanah  Drake  and  others. 


1.  A  mortgagee  who  takes  possession  of  the  lands  mortgaged  to  him, 
either  by  himself  or  a  tenant,  is  chargeable  with  a  reasonable  rent. 

2.  He  is  liable,  whether  he  receives  rent  or  profit  or  not ;  by  taking 
possession  he  assumes  the  position  of  owner,  and  is  therefore  charge- 
able with  the  profit  a  provident  owner  could  have  made. 

3.  But  actual  possession,  or  a  reception  of  the  profits,  or  a  fraudulent 
use  of  his  power  as  mortgagee,  to  the  loss  of  a  subseqeent  encum- 
brancer, must  be  shown  to  render  him  liable. 


On  motion  for  order  directing  payment  of  the  proceeds 
of  sale  of  mortgaged  premises.  Heard  on  proofs  taken 
orally  before  the  vice-chancellor. 

Mr.  Charles  F.  Rill,  for  the  defendant  "William  M.  Drake. 

Mr.  George  F.  Tattle,  for  complainant. 

The  Vice-Chancellor. 

The  object  of  this  proceeding  is  to  procure  an  adjudica- 
lion  whether  or  not  the  complainant  has  had  possession  of 
the  mortgaged  premises  as  mortgagee,  and  is  therefore 
liable  for  rents  and  profits,  and  also  for  waste  alleged  to 
have  been  committed.      A  right  to   an   account   on   both 


602  CASES  IN  CHANCERY.  [30  Eq. 

Dawson  V.  Drake. 

grounds  is  claimed  by  the  defendant  William  M.  Drake,  as 
owner  of  the  second  lien.  The  complainant  purchased 
the  mortgaged  premises  at  a  sale  made  February  19th,  1878, 
under  a  decree  made  in  this  cause.  That  sale,  on  the  appli- 
cation of  William  M.  Drake,  was  set  aside,  and  a  resale 
ordered.  A  second  sale  was  made  July  2d,  1878.  On  the 
day  of  the  first  sale,  and  immediately  after  he  purchased,, 
the  complainant  verbally  agreed  with  his  son  Jacob  to  con- 
vey the  mortgaged  premises  to  him  as  soon  as  he  obtained 
title  from  the  sheriff.  At  this  time  the  mortgaged  premises 
were  vacant,  the  mortgagor  had  been  adjudged  a  bankrupt, 
and  the  keys  to  the  house  were  in  the  possession  of  his 
assignee.  Nothing  was  said  between  the  complainant  and 
his  son  upon  the  subject  of  possession,  but,  immediately 
after  agreeing  to  purchase,  the  son  got  the  keys  of  the 
assignee,  and  took  possession  by  his  permission  and  advice. 
He  at  first,  for  a  few  days,  had  a  person  to  sleep  in  the  house 
at  night  to  watch  it,  and  on  the  2d  or  3d  of  March,  1878, 
moved  in  himself,  and  remained  until  about  the  middle  of 
June  following.  The  mortgagor,  before  leaving  the  house, 
and  some  time  before  the  sale,  removed  two  doors  from 
the  house  and  delivered  them  to  the  person  who  made  them, 
they  never  having  been  paid  for.  They  were  in  this  per- 
son's possession  at  the  time  of  the  sale.  The  complainant's 
son,  after  he  took  possession  of  the  house,  purchased  these 
doors  of  the  maker,  and  replaced  them  in  the  house,  and 
when  he  left  took  them  out  again.  The  complainant's  son 
is  a  stranger  to  this  suit.  This  summary  exhibits  all  the 
facts  necessary  to  be  considered. 

The  questions  upon  which  the  opinion  of  the  court  is 
asked,  are  presented  informally,  and  as  incidents  of  the 
resale,  and,  by  desire  of  counsel,  are  to  be  decided  on  their 
merits,  regardless  of  form. 

The  legal  rules  to  be  applied  in  determining  whether  the 
claim  made  against  the  complainant  should  be  allowed  or 
not,  are  well  settled.  A  mortgagee  who  takes  possession 
of  the  lands  mortgaged  to  him,  either  by  himself  or  by  a. 
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tenant,  is  chargeable  with  a  reasonable  rent  for  them 
{Moore  v.  De  Gmw,  1  Hal  Ch.  346 ;  Demarest  v.  Berry,  1  C. 
E.  Gr.  481);  he  is  liable  for  rent  whether  he  actually 
receives  it  or  not ;  by  taking  possession  he  assumes  the  posi- 
tion of  owner,  and  is  therefore  chargeable  with  the  profit  a 
provident  owner  could  have  made  [Shaeffer  v.  Chambers,  2 
Hal.  Ch.  548);  but  actual  possession,  either  in  person  or  by 
a  tenant,  or  a  reception  of  the  profits,  or  some  fraudulent 
use  of  bis  power  as  mortgagee,  to  the  loss  of  a  subsequent 
encumbrancer,  must  be  shown  to  render  him  liable.  Dema- 
rest V.  Berry,  supra. 

Applying  these  rules  to  the  facts  of  this  case,  it  is  impos- 
sible, I  think,  to  suggest  any  rational  theory  upon  which 
the  complainant  can  be  held.  He  never  had  either  actual 
or  constructive  possession  of  the  mortgaged  premises ;  he 
never  authorized  his  vendee  to  take  possession,  nor,  so  far 
as  appears,  did  he  know  that  his  vendee  intended  to  do  so. 
On  the  contrary,  it  is  shown  that  his  vendee  took  possession 
by  permission  of  the  owner  of  the  equity  of  redemption. 
His  authorit5'  to  enter  was  derived  from  the  assignee  in 
bankruptcy,  and  not  from  the  complainant.  Unless  his  con- 
tract of  purchase  provided  that  a  right  to  possession  should 
precede  title,  the  vendee  would  have  no  right  to  enter  into 
possession  until  he  got  title.  It  is  not  pretended  that  the 
contract  contained  such  a  provision.  The  complainant  is 
not  liable  for  rents  and  profits. 

The  claim  for  damages  for  waste  is  equally  groundless. 
If  waste  was  committed  the  complainant  did  not  commit  it ; 
nor  did  he  put  in  possession  the  person  who  did  commit  it; 
nor  is  he,  by  reason  of  any  act  done  or  omitted,  in  any 
way  responsible  for  the  spoiler's  acts. 

The  defendant's  application  must  be  denied. 
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Joseph  Palys 

V. 

Receiver  op  the  Erie  Railway  Company. 

1.  A  person  who  is  injured  by  a  collision  with  a  railroad  train,  is  not 
entitled  to  damages  if  it  appears  that  his  negligence  was  the  proximate 
cause  of  the  collision,  or  materially  contributed  in  producing  it. 

2.  Conti'ibutory  negligence  is  such  want  of  care  as  materially  helps 
in  producing  the  disaster. 

3.  A  person  who  attempts  to  cross  a  railroad  when  he  knows  a  train 
is  due,  and  that  he  cannot  make  the  passage  in  safety  if  the  slightest 
delay  or  mishap  occurs  to  him,  is  guilty  of  negligence,  and  if  he  is 
injured  by  a  collision  has  no  right  to  damages. 


On  petition  for  a  remedy  for  damages  alleged  to  have 
been  sustained  in  consequence  of  the  negligence  of  the 
receiver  in  operating  the  railway  under  his  charge.  Heard 
on  proofs  taken  orally. 

Mr.  Jos.  A.  McOreery  and  Mr.  L.  JRuser,  for  petitioner. 

Mr.  B.  W.  Parker  and  Mr.  Cortlandt  Parker,  for  receiver. 

The  Vice-Chancbllor. 

The  petitioner  seeks  to  recover  damages  for  the  loss  of  an 
arm  and  the  destruction  of  his  horse  and  wagon.  He  was 
struck  by  the  locomotive  of  a  passenger  train  on  the  railway 
operated  by  the  defendant,  while  attempting  to  cross  the 
railway  at  Rutherford  Park,  on  a  public  road  known  as 
Union  avenue,  on  the  evening  of  December  1st,  1877.  His 
horse  was  killed,  and  his  wagon  so  entirely  destroyed  as  to 
be  useless,  and  his  right  arm  so  badly  crushed  and  broken 
as  to  render  amputation  necessary.  The  defendant  denies 
negligence,  and  insists  that  the  evidence  shows  that  the 
petitioner's  injuries  resulted  from  his  own  carelessness. 
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If  the  petitioner  was  careless,  and  his  carelessness  was  the 
proximate  cause  of  his  injuries,  or  materially  contributed  in 
producing  them,  though  he  may  have  shown  that  the 
defendant's  employes  were  also  careless,  and  that  their 
carelessness  also  contributed  in  producing  his  injuries,  he 
has  no  right  to  damages,  for,  in  that  case,  his  misfortunes 
would,  in  a  material  degree,  be  the  result  of  his  own  fault. 
Drake  v.  Mount,  4  Vr.  441 ;  Harper  v.  Erie  Railway  Co.,  3 
Vr.  88;  Blaker's  ex'rs  v.  N.  J.  Midland  Railway  Co.,  3  Stew. 
240.  Contributory  negligence  is  such  want  of  care  on  the 
part  of  the  person  injured  as  materially  helps  in  producing 
his  injury. 

On  behalf  of  the  defendant,  it  is  insisted  that  the  proofs 
show  that  the  petitioner  either  heedlessly  drove  directly  in 
front  of  the  locomotive,  or  that  he  went  upon  the  railway 
when  he  knew  a  train  was  due  at  the  point  where  he 
attempted  to  cross,  and  that  it  would  be  impossible  for  him 
to  make  the  passage  in  safety  if  the  slightest  delay  or  mis- 
hap occurred.  The  evidence  produced  by  the  petitioner 
designed  to  show  the  position  of  the  train  with  reference  to 
the  crossing  at  the  time  he  attempted  to  cross,  is  very  con- 
tradictory. If  the  testimony  of  the  boy,  who  was  with  him 
in  the  wagon  at  the  time  the  collision  occurred,  is  believed, 
there  can  be  no  doubt  he  drove  upon  the  railway  in  the  very 
blaze  of  the  headlight  of  the  locomotive.  There  seems  to 
be  no  dispute  that  his  horse  stopped  immediately  after 
crossing  the  track  on  which  the  colliding  train  was  running, 
leaving  his  wagon  standing  across  the  track.  The  boy  says: 
*'  When  the  horse  stopped,  I  went  to  jump  off,  but  I  got  no 
chance,  because  the  train  hit  us.  I  had  no  chance  to  get  off 
before  the  train  hit  us,  it  came  so  quick."  He  also  says: 
*'  The  engine  came  as  soon  as  the  horse  stopped.  I  did  not 
have  time  to  jump  from  the  wagon  between  the  time  the 
horse  stopped  and  when  the  engine  struck  us,  it  was  so 
short."  If  this  is  a  correct  statement  of  the  facts,  it  can 
scarcely  be  disputed  that  the  petitioner  drove  upon  the 
track  with  his  ej-es  and  ears  shut,  or,  if  he  had  them  open, 
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he  was  fully  conscious  of  the  extreme  peril  of  his  experi- 
ment, but  rashly  determined  to  risk  it.  In  either  case,  he 
must  be  regarded  as  the  author  of  his  misfortunes. 

But  the  decided  weio^ht  of  the  evidence  is  asrainst  the  cor- 
rectneas  of  this  view.  A  clear  preponderance  of  the 
evidence  shows  that  the  petitioner  drove  upon  the  track 
before  the  train  rounded  the  curve,  and  before  the  headlight 
could  be  seen  from  the  point  where  he  was.  The  petitioner 
himself  swears  that  before  driving  upon  the  track,  and  also 
after  he  got  upon  it,  he  looked  and  listened,  but  neither  saw 
nor  heard  anything  which  gave  notice  of  the  approach  of  a 
train.  In  consequence  of  the  darkness  of  the  night,  the 
rays  of  the  headlight  must  have  been  very  conspicuous,  and 
if  the  locomotive  had  then  turned  the  curve,  and  the  peti- 
tioner had  looked  in  that  direction,  he  could  not  have  failed 
to  see  the  light.  His  witness,  Henry  Gaede,  who  was  stand- 
ing near  the  depot,  and  over  two  hundred  feet  further  south 
from  the  curve,  says :  "  I  saw  the  headlight  as  it  came 
around  the  curve  ;  when  I  first  saw  it  I  looked  at  the  top  of 
the  smoke-stack  and  then  down,  and  saw  a  wagon  on  the 
track ;  I  think  the  wagon  was  on  the  track  when  the  train 
came  round  the  curve  ;  I  did  not  take  much  notice  of  it,  for 
I  thought  it  had  ample  time  to  get  across."  And  William 
Dooley,the  locomotive  engineer,  says  :  "  I  observed  a  horse 
and  wagon  on  the  track  when  we  were  about  eight  hundred 
feet  from  them,  as  near  as  I  could  judge  ;  I  supposed  they 
were  crossing,  but  on  closer  observation  I  saw  they  did  not 
move,  and  then  I  gave  the  signal  to  apply  brakes,  reversed 
my  engine,  and  blew  three  or  four  sharp  whistles."  If 
Gaede's  evidence  is  believed,  it  is  certain  the  petitioner  drove 
upon  the  track  either  before  or  just  as  the  locomotive 
rounded  the  curve,  and  if  the  petitioner's  own  testimony  is 
fully  credited,  it  is  clear  he  went  there  before  the  headlight, 
could  be  seen,  and,  of  course,  before  the.  locomotive  had 
rounded  the  curve.  The  petitioner  had  just  returned  from 
Xew  York,  on  a  train  reaching  the  depot  at  Rutherford 
Park  at  fifty-seven  minutes  after  five,  and  he  says  he  knew 
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the  next  train  going  south  was  due  at  that  station  at  two 
minutes  after  six,  leaving  an  interval  of  only  five  minutes 
between  the  arrival  of  the  train  on  which  he  was  a  passen- 
ger, and  the  arrival  of  another  going  in  the  opposite  direc- 
tion. On  leaving  the  depot  he  walked  a  distance  of  over 
three  hundred  feet  in  search  of  his  wagon,  stopping  only  a 
few  seconds  to  talk  to  an  acquaintance.  He  found  his  horse 
and  wagon  at  the  corner  of  Erie  and  Union  avenues,  a  few 
feet  west  of  the  crossing ;  he  says  he  put  his  bundles  into 
the  wagon,  and  then  entered  himself,  and  "sat  some," 
waiting  and  listening  for  the  train,  but  heard  nothing;  he 
then  turned  his  horse  and  wagon  about  and  drove  upon  the 
track ;  meanwhile,  he  says,  he  looked  and  listened,  but  saw 
nothing,  and  heard  nothing  indicating  the  approach  of  a 
train.  The  time  thus  consumed  was  nearly  or  fully  equal 
to  the  interval  between  the  two  trains ;  when,  therefore,  he 
drove  upon  the  track,  he  knew  a  train  was  due,  and  would 
pass  in  a  very  short  time.  Reasonable  caution,  in  view  of 
the  danger  of  the  place  and  the  darkness,  required  him  to 
wait  until  the  train  had  passed,  or,  if  he  went  on  in  advance 
of  it,  to  make  use  of  such  safeguards  as  would  be  certain  to 
ensure  his  safety.  In  attempting  to  cross  at  the  time  he 
did,  he  rashly  placed  himself  in  a  position  of  imminent 
peril,  and  was,  therefore,  bound  to  use  extraordinary  caution 
and  vigilance  to  guard  against  disaster,  or  bear  the  conse- 
quences of  his  temerity.  When  it  is  shown  that  the  person 
seeking  compensation  for  injuries  resulting  from  a  collision 
with  a  railway  train,  was  accustomed  to  pass  the  crossing 
where  the  collision  occurred,  and  knew  the  time  when  the 
colliding  train  would  pass,  and  the  rate  of  speed  at  which  it 
usually  passed,  he  will  be  held  bound  to  exercise  such 
caution  and  care  as  are  necessary  to  avoid  a  collision,  pro- 
vided the  train  passed  on  time  and  at  the  usual  rate  of 
speed.     Continental  Improvement  Co.  v.  Stead,  5  Otto  161. 

The  railway  at  the  place  where  the  collision  occurred, 
consists  of  three  tracks — the  west  track  is  used  by  trains 
going  south,  the  next  by  trains  going  north,  and  the  third 
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for  switchinsT,  The  collidinsi:  train  was  on  the  west  track, 
moving  south.  The  petitioner,  in  attempting  to  cross, 
moved  eastward.  He  says  his  horse  walked  forward  stead- 
ily until  he  crossed  the  west  track,  and  was  there  stopped 
by  a  freight  car  standing  on  the  switch,  directly  across 
Union  avenue.  He  says  the  car  stood  right  in  front  of  his 
horse  when  he  stopped.  When  the  horse  stopped,  he  says 
he  first  made  an  effort  to  drive  around  the  car,  but  the  horse 
refused  to  go  ;  he  then  applied  the  whip,  but  the  horse  still 
refused  to  move,  and  he  then  tried  to  pull  him  back,  and 
while  so  engaged  the  locomotive  struck  him.  That  part  of 
Union  avenue  which  is  laid  on  the  road-bed  of  the  railway, 
and  is  actually  used  by  vehicles  for  travel,  is  planked,  plank 
being  laid  both  between  the  tracks  and  at  their  sides,  but 
the  planking  does  not  extend  across  the  whole  width  of  the 
road,  as  laid  out.  There  is  some  evidence  tending  to  show 
that  the  freight  car,  on  the  night  in  question,  stood  so  far 
in  the  roadway  as  to  project  over  the  northerly  portion  of 
the  planking  ten  or  twelve  feet,  but  this  evidence  is  entitled 
to  very  little  weight  when  contrasted  with  that  of  the  person 
who  had  the  car  put  in  position  to  be  unloaded,  and  after- 
wards had  it  removed,  and  of  another  who  was  about  it  all 
day,  unloading  it,  and  »vho  was  in  it  at  the  time  of  the  col- 
lision. They  say  that  it  stood  in  the  roadway  a  few  feet, 
but  did  not  project  over  the  planking,  nor  at  all  impede  or 
obstruct  travel  over  that  part  of  the  roadway  used  by 
vehicles.  This,  I  am  convinced,  was  the  fact.  And  I  am 
also  satisfied  that  the  car  was  not  in  position  to  obstruct  the 
petitioner's  passage,  unless  he  was  attempting  to  make  a 
passage  aside  from  the  usual  line  of  travel. 

But  it  is  quite  obvious,  I  think,  if  the  petitioner  has  cor- 
rectly described  the  conduct  of  his  horse,  that  he  negli- 
gently suftered  himself  to  be  detained  upon  the  railway  for 
an  unnecessary  period  of  time.  According- to  his  narrative 
of  the  occurrence,  when  the  horse  was  driven  in  front  of  the 
car  he  stopped,  but  gave  no  evidence  of  fear  or  fright ;  he 
showed  no  desire  to  escape  by  rushing  to  the  one  side  or  the. 


S  Stew.]  FEBRUARY  TERM,  1879.  609 


Palys  V.  Erie  Railway  Co. 


other,  or  by  falling  back;  he  simply  stopped  and  sullenly 
refused  to  move ;  when  the  bit  was  applied  to  change  his 
course  he  refused  to  obey  it,  and  when  an  attempt  was  made 
to  urge  him  forward  by  the  use  of  the  whip,  he  still  refused 
to  move.      This  was  the  conduct  of  a  balky  horse.     As 
already  remarked,  the  petitioner  knew,  when  he  went  upon 
the  track,  that  the  train  which  injured  him  was  then  due, 
or  nearly  so,  and  that  the  slightest  delay  or  mishap  in  cross- 
ing would  put  him  in  extreme  peril.     He  made  a  hazardous 
experiment  and  ftiiled.     If  he  had  seen  the  train  coming, 
but,   notwithstanding,   had    rashly   attempted   to   cross    in 
advance  of  it,  and  had  failed  and  been  injured,  his  injuries 
would   have  been   esteemed   the  result  of  his  own    fault. 
Railroad  Co.  v.  Houston,  5  Otto  697.  The  present  situation,  in 
point  of  principle,  is  very  little  better,  for  though  he  says  he 
looked  and  listened  for  the  train,  and  did  not  see  or  hear  it, 
yet   he  knew  it  was   due  or  almost  due,  and  that  if  he 
attempted  to  cross  in  advance  of  it  the  passage  must  be 
made  quickly,  and  without  delay  or  accident,  or  he  would 
be  in  danger  of  being  run  down.     Besides,  it  is  important 
to  observe  that  it  appears  he  had  sufficient  time  to  escape, 
after  he  had  an  opportunity  to  receive  full  warning  of  his 
peril,  but  neglected  to  use  it.     The  distance  from  the  point 
where  he  stood  to  the  point  where  the  headlight  was  first 
visible,  after  the  locomotive  rounded  the  curve,  was  over 
three  thousand  feet.     The  whistle  was  blown  as  the  train 
rounded  the  curve,  and  the  headlight  was  thrust  into  full 
view  the  moment  it  turned  the  curve.    As  the  train  rounded 
the  curve  it  was  moving  at  a  speed  of  twenty  miles  an  hour, 
and  when  within  about  eight  hundred  feet  of  the  petitioner 
the  brakes  were  applied  and  the  engine  reversed.    But  if  we 
say   it   continued   at   the    same    speed    until  the    collision 
occurred,  a  period  of  over  one  minute  and  forty  seconds 
elapsed  between  the  time  the  headlight  first  came  in  sight 
and  the  collision.    The  instant  his  horse  stopped,  it  was  the 
duty  of  the  petitioner  to  look  towards  the  point  of  danger ; 
a  reasonable  regard  for  his  own  safety  demanded  that  he 
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should  do  so,  and  there  can  he  no  doubt,  I  think,  that  had 
he  even  cast  a  glance  towards  the  point  of  peril  when  he 
found  his  horse  refused  to  move,  he  could  have  averted  the 
disaster,  or  at  least  made  a  safe  escape  himself  In  my 
judgment,  the  fact  that  the  petitioner  went  upon  the  rail- 
way when  he  knew  that  a  train  was  due  or  almost  due,  at 
the  point  where  he  attempted  to  cross,  and  that  he  remained 
there,  almost  in  the  very  blaze  of  the  headlight,  for  a  period 
sufficient  to  have  enabled  him  to  make  good  his  escape,  pre- 
sents a  case  of  such  strong,  contributory  negligence  as  cuts 
him  off  from  all  right  to  compensation  for  his  injuries. 
His  petition  must  be  dismissed. 


Frazee  Lee  and  Daniel  H.  Lee 

V. 

Elizabeth   W.   Stiger. 

1.  A  material  and  controlling  fact  averred  in  the  bill,  and  not  denied 
or  alluded  to  in  the  answer,  must  be  taken  as  admitted. 

2.  A  purchaser  of  an  equity  of  redemption  in  lands  covered  by  a 
usurious  mortgage,  who  purchases  subject  to  the  lien  of  the  mortgage, 
will  not  be  allowed  to  set  up  usury  against  such  mortgage. 

3.  The  same  rule  applies  to  a  purchaser  at  a  judicial  sale,  when  it 
appears  that  he  purchased  with  an  understanding  that  he  should  take 
the  property  subject  to  a  prior  usurious  mortgage. 


On  final  hearing  on  bill,  answers  and  proofs. 
Mr.  J.  Henry  Stone,  for  complainants. 
Mr.  John  H.  Jackson,  for  defendant. 

The  Vice-Chancellor. 

The  case  presents  a  single  question:     Can  the  defendant 
be  heard  in  support  of  the  defence  she  seeks  to  make  ?    Her 
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defence  is  usury.  The  bill  alleges  that  the  mortgaged 
premises  were  conveyed  to  her  on  the  2d  day  of  October, 
1875,  by  deed,  iu  which  it  was  stipulated  that  she  should 
accept  them  subject  to  the  encumbrances  thereon.  They  were 
then  subject  to  the  mortgage  in  suit.  She  is  not  the  mort- 
gagor, nor  does  she  defend  in  virtue  of  his  rights,  but 
simply  as  guarantor  of  the  debt  secured  by  his  mortgage. 
The  answer  neither  admits,  nor  denies  the  averment  of  the 
bill  that  the  mortgaged  premises  were  conveyed  to  her  sub- 
ject to  the  lien  of  the  mortgage ;  nor  does  it  contain  any 
allusion  to  that  fact.  The  bill  on  this  point  is  unanswered 
and  undisputed.  A  material  and  controlling  fact,  which  is 
clearly  and  fully  averred  in  the  bill,  and  not  denied  or 
alluded  to  in  the  answer,  must  be  taken  as  confessed.  San- 
born V.  Adair,  2  Stew.  338.  As  the  pleadings  now  stand,  it 
must  be  taken  as  an  admitted  fact  that  both  the  morto-as-or 
and  the  defendant  have  recognized  the  mortgage  in  ques- 
tion as  a  valid  lien. 

The  principle  is  firmly  established  that  the  purchaser  of 
a  mere  equity  of  redemption  in  lands  covered  by  a  usurious 
mortgage,  who  purchases  subject  to  the  lien  of  the  mort. 
gage,  will  not  be  allowed  to  subsequently  attack  the  validity 
of  the  mortgage  on  the  ground  of  usury.  Brolasky  v.  Miller, 
1  Stock.  807;  Dolman  v.  Cook,  1  McCart.  56;  Conocer  v. 
Hobart,  9  C.  E.  Gr.  120.  And  it  has  been  held  by  the  court 
of  errors  and  appeals  that  this  rule  applies  to  a  purchaser 
who  purchases  at  a  judicial  sale  with  an  understanding  that 
he  shall  take  the  property  subject  to  a  prior  usurious  mort- 
gage, and  thereby  obtains  it  for  a  sum  less  than  he  would 
have  been  obliged  to  pay  if  such  mortgage  had  not  been 
treated  as  a  legal  lien.      Warwick  v.  Dawes,  11  C.  E.  Gr.  548. 

The  reason  of  the  rule  is  obvious.  The  statute  against 
usury  is  designed  to  give  protection  to  the  borrower  against 
the  greed  of  the  lender,  and  not  to  afl:brd  any  mere  adven- 
turer who  may  happen  to  slip  into  the  seat  of  the  borrower, 
a  right  to  speculate  on  a  violation  of  law  which  has  done 
him  no  harm,  and  caused  him  no  loss.     When  the  borrower 
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sells  his  interest  in  the  land  be  has  pledged  for  the  payment 
of  a  usurious  debt,  subject  to  that  debt,  he  recognizes  the 
validity  of  the  debt,  and  waives  the  benefit  of  the  statute. 
After  the  party  aggrieved  has  forgiven  an  injury,  it  would 
not  be  consonant  with  either  justice  or  reason  to  allow  a 
stranger  to  set  it  up  for  his  own  personal  advantage.  The 
defendant  has  no  right  to  display  the  wrongs  of  another  as 
a  means  of  relieving  her  property  from  a  burden  it  was 
understood  it  should  bear  at  the  time  she  acquired  it. 

No  judgment  against  the  defendant  personally  is  asked, 
and  her  defence  must  therefore  be  overruled  as  one  she  is 
not  entitled  to  make. 


Reuben  Rowley 

V. 

Michael  Flannelly. 


1.  As  a  general  rule,  the  acceptance  of  a  deed  discharges  the  vendor 
from  his  covenant  to  convey,  though  the  deed  may  not,  in  essential 
particulars,  conform  to  the  executory  contract. 

2.  But  this  rule  will  not  be  applied  to  a  case  where  the  vendee 
accepts  a  deed,  conveying  less  than  he  is  entitled  to,  under  a  mistake 
or  through  the  fraud  of  the  vendor. 

3.  Equity  will  reform  written  instruments  for  the  correction  of  mis- 
takes, but  to  warrant  the  exercise  of  this  power,  the  court  requires 
clear  and  convincing  proof. 

4.  In  cases  of  mutual  mistake  the  court  will  not  reform,  but  rescind. 


On  final  hearing,  on  bill  and  answer,  and  proofs  taken 
orally  before  the  vice-chancellor. 

Mr.  E.  A.  S.   Man  and   Mr.  B.    Williamson,   for  com- 
plainant. 

Mr.  B.  W.  Parker  and  Mr.  C.  Parker,  for  defendant. 
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The  Vice-Chancellor. 

The  object  of  this  suit  is  to  reform  a  deed  made  by  the 
defendant  to  the  complainant.  The  deed  bears  date  August 
2d,  1870,  and  the  bill  was  filed  February  17th,  1874.  The 
defendant,  on  the  29th  day  of  June,  1870,  made  a  public 
sale  of  building  lots  at  Tenafly,  N.  J.  Some  time  prior  to 
the  sale,  and  for  the  purposes  of  the  sale,  the  defendant 
caused  his  lands  at  Tenafly  to  be  surveyed  and  laid  out  into 
streets  and  building  lots,  and  lithographic  maps  to  be  made, 
showing  the  locations  and  dimensions  of  the  lots  to  be  offered 
for  sale.  These  maps,  with  the  auctioneer's  advertisement 
of  the  sale  attached,  were  freely  distributed,  both  prior  to 
the  sale  and  on  the  day  of  sale.  The  complainant  pur- 
chased the  first  lot  sold,  and,  as  delineated  on  these  maps,  it 
extended  from  Hudson  avenue  on  the  south,  to  Union 
avenue  on  the  north.  He  claims  to  have  purchased,  believ- 
ing the  lot  was  sold  as  it  was  described  upon  the  maps,  and 
also  relying  upon  an  alleged  public  declaration  made  by  the 
auctioneer,  &\,  the  time  he  offered  the  lot,  that  it  extended 
from  Hudson  avenue  to  Union  avenue.  His  deed  conveys 
the  lot  to  the  centre  line  of  a  brook  running  across  its  rear. 
The  rear  or  northern  line,  as  fixed  by  the  deed,  is  sixty-six 
feet  south  of  Union  avenue  at  the  intersection  of  the  north 
and  west  lines  of  the  lot,  and  sixteen  feet  south  thereof  at 
the  intersection  of  the  north  and  east  lines.  The  strip  lying 
between  the  centre  line  of  the  brook  and  Union  avenue  is 
the  subject  matter  in  dispute.  The  complainant  insists  that 
his  deed  should  be  so  reformed  as  to  include  this  strip. 

There  can  be  no  doubt  that,  if  the  complainant  has  shown 
by  sufficient  proof  that  his  deed  does  not  embrace  all  the 
land  comprehended  within  his  contract,  and  that  he  accepted 
his  deed  in  ignorance  of  his  rights,  or  under  a  mistake  as  to 
its  contents,  that  he  may  have  relief  in  equity.  It  is  true,  as 
a  general  rule,  that  the  acceptance  of  a  deed  discharges  the 
vendor  from  the  covenant  or  promise  to  convey,  though  the 
deed  may  not,  in  essential  particulars,  conform  to  the  execu- 
tory contract.  An  executory  contract,  until  finally  .per- 
40 
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formed,  is  subject  to  such  alterations  and  modifications  as 
the  parties  may  agree  upon,  but  when  it  is  finally  consum- 
mated, and  a  deed,  made  in  pursuance  of  it,  is  accepted,  it 
is  presumed,  as  a  matter  of  law,  that  the  deed  gives  full 
expression  to  the  final  purposes  of  the  parties,  in  respect  to 
that  part  of  the  contract  which  it  purports  to  execute.  Lojig 
V.  Carpenter'' s  adrn'r,  5  Vr.  116.  But  this  doctrine  has  no 
application  to  a  case  where  the  deed  conveys  only  a  part  of 
the  land  agreed  to  be  conveyed,  and  the  vendee  does  not 
intend  to  relinquish  any  part  of  his  purchase,  but,  through 
mistake,  or  the  fraud  of  the  vendor,  accepts  a  conveyance  of 
less  land  than  he  is  entitled  to  by  his  contract.  Conover  v. 
Warden,  5  C.  E.  Gr.  266,  271. 

The  power  of  the  court  to  give  relief  of  the  nature  sought 
in  this  case  is  undoubted.  It  stands  among  the  most  ancient 
of  its  powers,  but  to  warrant  its  exercise  the  proof  must  be 
very  clear  and  convincing.  When  the  evidence,  in  demon- 
stration of  mistake,  is  doubtful  or  equivocal,  or  strongly 
contradicted,  so  that  it  is  impossible  for  the  mind  to  reach  a 
strong  conviction  as  to  the  truth,  the  court  will  not  change 
what  is  written.  Story's  Eq.  Jar.  152, 157 ;  Graham  v.  Berry- 
man,  4  a  E.  Gr.  29,  35;  Zane  v.  Cawley,  6  C.  E.  Gr.  130; 
Loss  V.  Obry,  7  C.  E.  Gr.  52,  54;  Burgin  v.  Giberson,  11  C. 
E.  Gr.  72.  Until  a  mistake  has  been  established  by  such 
force  of  proof  as  leaves  uo  rational  doubt  of  the  fact,  no 
change  in  the  writing  sought  to  be  reformed  is  entitled  to 
be  called  a  correction. 

Do  the  proofs  show,  with  sufiBcient  force  to  entitle  the  com- 
plainant to  a  decree,  that  he  accepted  the  deed  in  question 
under  a  mistake  as  to  its  contents,  or  under  a  misappre- 
hension as  to  the  location  of  the  rear  line  of  his  lot  as  fixed 
by  the  deed?  He  purchased  by  oral  contract;  at  least  no 
written  contract  has  been  shown.  The  lithographic  maps 
did  not  show  the  brook,  and  the  complainant,  in  his  bill, 
says  that,  until  after  he  had  accepted  his  deed,  he  had  no 
knowledge  whatever  that  a  brook  ran  through  the  lot.  He 
swears  that,  when  the  lot  was  offered  for  sale,  the  auctioneer 
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fitated  that  it  extended  from  Hudson  avenue  to  Union 
avenue,  and  two  of  his  witnesses  also  testify  that  they  heard 
the  auctioneer  say,  on  the  same  occasion,  that  the  lot  had 
two  fronts,  one  on  Hudson  avenue  and  the  other  on  Union 
avenue,  and  a  third  swears  that,  as  he  now  recollects,  he 
heard  nothing  said  about  a  brook,  and  that  he  understood 
the  lot  was  sold  according  to  the  map.  Four  witnesses  on 
the  part  of  the  defendant  all  swear,  with  more  or  less  cer- 
tainty, that  the  auctioneer  publicly  announced,  when  the  lot 
was  lirst  oft'ered,  that  it  would  be  sold  to  the  brook,  and  not 
to  the  road.  The  defendant  declares,  with  great  positive- 
ness,  that  he  directed  that  this  announcement  should  be 
made,  and  that  he  heard  the  auctioneer  make  it  in  such 
manner  that  everybody  must  have  heard  it.  Unless  some 
satisfactory  reason  has  been  shown  why  this  evidence  should 
be  rejected  as  false,  it  clearly  establishes  the  fact  that  such 
an  announcement  was  made.  Nothing  has  been  shown 
which  will  justify  its  rejection.  Possibly  the  complainant 
did  not  hear  the  announcement;  if  so,  and  he  bid  in  ignor 
ranee  of  it,  relying  upon  the  map,  then  a  case  of  mutual 
mistake  would  be  shown,  such  as  would  justify  a  rescission 
of  the  contract.  No  one  shall  be  forced  to  give  that  price 
for  a  part  only  which  he  intended  to  give  for  the  whole;  nor 
shall  the  other  be  obliged  to  sell  the  whole  for  what  he 
intended  to  be  the  price  of  part  only.  Calverley  v.  Williams^ 
1  Ves.  210 ;  Stapylion  v.  8cott,  13  Ves,  425 ;  Fry's  Spec.  Perf. 
308.  A  case  appropriate  to  such  relief  is  not,  however, 
made  by  the  bill. 

But  the  whole  of  the  evidence  bearing  on  this  question 
has  not  yet  been  mentioned.  There  are  circumstances  in 
the  conduct  of  the  complainant  which  render  it  almost 
impossible  to  believe  that  he  understood,  at  the  time  of  the 
contract,  that  he  was  purchasing  a  lot  bounded  by  Union 
avenue.  "When  his  deed  was  first  presented  to  him,  it 
described  the  rear  boundary  of  his  lot  as  the  southerly  line 
of  a  brook.  After  giving  the  deed  a  careful  examination, 
he  asked  to  have  this  line  changed  to  the  middle  of  the 
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brook,  and  also  that  certain  covenants,  intended  to  restrain 
his  complete  dominion  over  the  lot,  should  be  erased. 
Until  he  read  the  deed,  he  says,  he  did  not  know  there  was 
a  stream  on  the  lot.  He  is  a  lawyer,  whose  professional 
career,  at  the  time  this  transaction  occurred,  had  covered  a 
period  of  nearly  half  a  century.  He  is  to  be  presumed  to 
have  been  fully  aware  of  the  controlling  force  which  the  law 
gives  to  fixed  monuments  in  the  description  of  lands.  The 
line  was  changed  in  conformity  to  his  request,  and  the 
objectionable  covenants  expunged.  The  complainant  says 
the  defendant  readily  consented  to  the  change,  while  the 
defendant,  on  the  contrary,  says,  that  at  first  he  refused  to 
allow  any  change  to  be  made,  stating  that  he  had  only  sold 
the  lot  to  the  stream,  and  that  he  would  not  convey  any 
part  of  the  stream ;  that  thereupon  the  complainant  pro- 
ceeded to  argue  with  him,  saying  they  were  old  friends,  that 
the  water  would  be  valuable  to  him,  and  would  make  no 
difference  to  the  defendant.  The  defendant  says  he  at  last 
consented,  on  condition  that  the  complainant  would  pay 
for  a  new  deed.  This  statement  is  corroborated  in  its  most 
material  point.  The  only  person  present  at  this  interview 
who  has  been  examined  as  a  witness,  says  that  he  remem- 
bers there  was  a  discussion  between  the  parties  as  to  one  of 
the  boundaries,  and  that  after  they  came  to  an  agreement 
upon  the  subject,  he  altered  the  deed  to  make  it  conform  to 
their  understanding.  It  is  undeniable,  upon  the  complain- 
ant's own  showing,  that  he  accepted  his  deed  fully  under- 
standing that  it  fixed  the  middle  of  the  brook  as  the  rear 
line  of  his  lot.  It  is  also  undeniable  that  the  location  of  that 
boundary  was  the  subject  of  discussion  and  arrangement  at 
the  time  of  the  delivery  of  the  deed.  In  the  face  of  these 
facts,  no  rational  contention  can  be  made  that  the  complain- 
ant accepted  his  deed  under  a  mistake  as  to  the  location  of^ 
that  boundary.  He  dealt  with  the  matter  as  one  perfectly 
familiar  to  him  ;  he  neither  professed  ignorance,  nor  sought 
information,  nor  did  he  so  much  as  intimate  in  the  remotest 
manner  that  he  had  purchased  with  the  understanding  that 
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his  lot  extended  to  Union  avenue.  "Was  he  under  any  mis- 
apprehension as  to  the  location  of  the  brook  ?  He  says  he 
supposed  it  ran  along  Union  avenue.  But  why  ?  Is'o  such 
representation  had  been  made,  and,  if  he  speaks  truthfully, 
until  that  moment  he  did  not  know  that  there  was  a  brook 
on  the  lot,  and  he  then  believed  that  his  contract  gave  him 
a  right  to  a  conveyance  through  to  Union  avenue;  yet, 
when  his  deed  is  presented-,  and  this  boundary  becomes  the 
subject  of  discussion,  so  that  his  attention  is  specially 
directed  to  it,  he  does  not  even  intimate  that  he  understood 
Union  avenue  to  be  the  boundary  by  which  the  lot  was 
sold  ;  he  asks  no  information  respecting  the  location  of  the 
brook,  but  treats  it  as  a  thing  perfectly  familiar  to  him,  and 
as  a  well-understood  landmark  in  his  contract  of  purchase. 
His  conduct  at  this  important  juncture  was  just  precisely 
what  it  would  have  been  had  he  understood  that  his  con- 
tract gave  him  merely  a  right  to  a  conveyance  to  the  brook. 
It  stands  as  a  strong  confirmatory  witness  of  the  truth  of  the 
defendant's  contention,  that  having  conveyed  to  the  com- 
plainant all  the  land  he  is  entitled  to  under  his  contract  of 
purchase,  he  has,  therefore,  no  just  claim  to  the  aid  of  this 
court. 

Under  this  view  of  the  case,  the  alterations  made  in  the 
original  map,  by  direction  of  the  defendant,  were  not  only 
free  from  any  suspicion  of  an  evil  purpose,  but  were  neces- 
sary to  prevent  confusion  and  a  correct  representation  of  the 
rights  of  the  parties. 

The  bill  must  be  dismissed,  with  costs. 
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The  Trustees  of  Public  Schools 

V. 

John  L.  Taylor  and  others. 

1.  Moneys  belonging  to  the  state  cannot  be  taxed  bj'  a  municipal 
corporation,  and  hence  the  lien  of  mortgages  given  by  a  citizen  to  the^ 
trustees  for  the  support  of  public  schools,  or  to  the  chancellor,  in  his- 
oflBcial  capacity,  cannot  be  subordinated  to  the  lien  of  municipal  taxes 
assessed  on  the  mortgaged  premises  after  such  mortgages  were  given, 
notwithstanding  the  charter  declares  that  such  taxes  shall  be  para- 
mount to  every  other  lien  or  encumbrance. 

2.  Provisions  in  a  city  charter,  inconsistent  with  amendments  to  the 
constitution  of  the  state  afterwards  adopted,  are  void. 


Mr.  E.  L.  Campbell,  for  exceptants. 
Attorney- General  Stockton,  for  complainants. 

This  cause  was  heard  before  Barker  Gummere,  esq.,  a 
special  master,  on  exceptions  to  a  master's  report. 

The  Master. 

The  bill  in  this  cause  was  filed  for  the  foreclosure  of  a 
mortgage  upon  certain  lands  in  the  city  of  Trenton,  executed 
by  John  L.  Taylor  and  wife,  to  the  trustees  for  the  support 
of  free  schools,  to  secure  a  loan  of  $5,000,  with  interest,  of 
the  moneys  belonging  to  the  state  school  fund,  which  mort- 
gage is  dated  April  23d,  1861.  The  bill  states,  also,  that  on 
April  15th,  1867,  Taylor  and  wife  executed  another  mort- 
gage, on  the  same  premises,  to  the  chancellor  of  the  state  of 
New  Jersey,  to  secure  a  loan  of  $5,413.33,  with  interest,  and 
that  The  Inhabitants  of  the  City  of  Trenton  claim  sonje 
interest  in  the  same  premises,  by  virtue  of  an  assessment  of 
taxes  thereon,  made  by  said  city  in  1875,  under  the  pro- 
visions of  its  charter,  approved  March  19th,  1874,  and  its 
supplements,  and  a  sale  of  the  premises  for  the  payment  of 
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said  taxes  pursuant  to  said  charter  and  supplements  and 
the  ordinances  of  the  city,  and  the  purchase  of  the  premises 
by  the  city.  The  bill  states  that  the  complainants  have 
never  had  notice  of  the  tax  sale,  and  charges  that  such  sale 
at  most  vested  in  the  city  only  the  estate  of  the  mortgaaor 
in  the  premises  at  the  date  of  said  assessment.  The  city,  by 
its  answer,  sets  up  the  assessment  of  taxes  for  the  year  1875, 
and  avers  that,  though  the  premises  w^ere  struck  off  to  the 
city  at  the  sale  for  the  payment  of  said  taxes,  yet  that  the 
sale  has  never  been  completed  by  the  execution  and  delivery 
of  the  declaration  of  sale  prescribed  by  the  charter;  that  the 
city  has  therefore  a  lien  only  for  the  amount  of  taxes 
assessed  in  1875,  which  lien  is  redeemable  either  by  the 
mortgagor  or  mortgagees,  but  which  lien  it  claims  to  be  a 
prior  encumbrance  upon  the  mortgaged  premises,  by  force 
of  the  provisions  of  its  charter,  to  both  of  the  above-men- 
tioned mortgages;  and  the  answer  further  sets  up  that 
certain  taxes  were  assessed  by  the  city  upon  the  same 
premises,  under  the  same  charter,  in  the  years  1876  and  1877, 
and  claims  a  like  priority  of  lien,  under  said  assessments, 
over  said  mortgages. 

The  cause  was  referred  to  a  master  of  the  court,  in  due 
course,  who  has  reported  that  both  the  mortgage  of  the 
trustees  and  that  of  the  chancellor  are  prior  encumbrances 
on  the  mortgaged  lands  to  the  said  tax  liens,  and  to  this 
report  as  to  priorities  the  city  has  excepted,  and  claims  that 
the  said  assessments  of  taxes  for  the  years  1875,  1876  and 
1877  are  each  and  all,  by  force  of  the  charter  of  1874,  prior 
liens  on  the  premises  to  both  of  said  mortgages. 

These,  liens,  and  the  priorities  thereof,  are  claimed  by  the 
city  by  virtue  of  sections  55,  58,  59,  60,  61,  %%,  71,  72  and 
73  of  its  charter  (P.  L.  1874,  p.  331),  and  section  4  of  the 
supplement  (P.  L.  1874,  p.  527) ;  it  is  clear,  I  think,  that  the 
legislature  intended  by  this  charter  that  all  taxes  assessed  in 
this  city  to  an  owner  of  a  lot  in  respect  of  such  lot,  should 
be  assessed  both  hi  'personam  and  in  rem;  and,  so  far  as  such 
assessment  should  be  in  rem,  that  it  should  be  upon  and 
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include  all  estates  and  interests  on  said  lands,  whether  of 
the  mortgagor,  or  of  the  mortgagee,  before  or  after  breach 
of  condition,  or  of  any  other  person ;  that  the  lien  should 
be  established  upon  such  estates  and  interests,  and  that  such 
lien  should  be  prior  and  paramount  to  the  estate  or  interest 
or  lien  of  any  person  in  the  land  assessed  ;  and  it  is  equally 
clear,  as  the  state,  county  and  municipal  taxes  of  each  year 
are  all  to  be  included  in  one  gross  assessment,  and  are 
incapable  of  being  separated  and  distinguished,  and,  as  the 
city's  quota  of  state  and  countj'  taxes  is  to  be  paid  from  its 
general  treasury,  and  not  from  the  collected  proceeds  of  the 
particular  assessments,  that  the  assessments  are  to  be 
regarded  as  municipal  assessments. 

This  charter  is  a  special  act  passed  before  the  adoption  of 
the  amendments  to  the  constitution ;  it  confers  upon  the 
city  invidious  and  special  privileges  and  powers  which  are 
not  given  to  the  other  municipalities  of  the  state;  all  mort- 
gages upon  lands  within  the  city  boundaries  are  to  be 
assessed  there  as  included  in  the  land,  and  no  deduction  on 
account  of  such  mortgages  is  allowed,  whilst  elsewhere  in  the 
state  a  deduction  is  allowed,  and  in  such  case  the  mortgage 
interest  is  to  be  assessed  to  the  mortgagee ;  the  lien  of  the 
assessment  made  by  the  city  is  to  be  established  upon  the 
estate  and  interest  of  both  the  mortgagor  and  of  a  mortga- 
gee under  a  mortgage  given  before  the  assessment  is  made, 
whilst  elsewhere  the  estate  and  interest  of  such  prior  mort- 
gagee are  to  be  free  from  the  lien  of  a  subsequent  assess- 
ment. Morrow  V.  Doivs,  1  Stew.  459.  In  respect  both  to  the 
subjects  of  assessment,  and  to  the  extent  of  the  lien  there- 
for, important  powers  and  privileges  not  accorded  to  other 
municipalities  are,  by  this  special  act,  conferred  upon  the 
city  of  Trenton.  The  twelfth  paragraph  of  the  constitutional 
amendments  was  intended  to  abolish  all  such  special 
privileges,  and  the  effect  of  its  adoption  on  September  28th, 
1875,  was  to  repeal  from  thenceforth  the  sections  of  the 
charter  conferring  them.  Slate  v.  Newark,  10  Vr.  380 ; 
3Iontgomery  v.  Trenton,  11  Vr.  89.     As  the  assessments  for. 
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the  years  1876  and  1877  were  made  after  the  repeal  in  ques- 
tion, they  "\^'ere  made  under  the  provisions  of  the  general 
laws  concerning  taxes,  and  the  lien  of  those  assessments  is 
that  given  by  the  act  of  1863  {Bef.  p.  1165),  that  is,  a 
lien  upon  the  estate  of  John  L.  Taylor  in  the  mortgaged 
premises  at  the  dates  of  the  assessments  of  those  years 
respectively,  and  subsequent  to  the  lien  of  the  mortgages  to 
the  trustees  and  the  chancellor,  which  mortgages  were  given 
before  the  date  of  either  of  those  assessments.  Morrow  v. 
Dows,  supra. 

The  assessment  of  1875  remains;  it  was  made,  and  the 
lien  thereof  attached,  as  early  as  the  last  Monday  in  June, 
1875  (P.  L.  1874,  p.  527,  §  41),  by  force  of  the  charter,  and 
before  tlie  adoption  of  the  constitutional  amendments,  and  is 
unaffected,  by  the  repeal  of  the  sections  above  mentioned. 

The  effect  of  this  assessment  in  respect  to  the  mortgage 
to  the  trustees  is  first  to  be  considered.  Althouo-h  this 
mortgage  was  executed  to  the  trustees  for  the  support  of 
free  schools,  yet  they  were  merely  public  agents  of  the  state 
in  the  transaction,  and  the  mortgage  is  the  property  of  the 
state,  dedicated  by  the  constitution  to  the  special  trusts  of 
education.  State  v.  Trenton,  11  Vr.  89.  The  first  inquiry 
must  be,  whether  the  language  of  the  charter  of  1874  was 
intended  to  subject  the  estate,  or  any  interest  of  the  state  in 
lands  in  Trenton,  to  assessment  for  taxes,  or  to  any  lien 
therefor.  General  terms  only  are  used  in  the  charter ;  the 
lien  is  given  "  notwithstanding  any  devise,  descent  or  alien- 
ation "  of  the  land,  "  or  any  judgment,  mortgage  or  encum- 
brance thereon  "  (§  61  of  Charter),  and  the  purchaser  at  a  tax 
sale  is  to  hold  the  land  "against  the  owner  or  owners 
thereof,  and  all  persons  claiming  under  him  or  them  "  (§  73 
of  Charter).  It  is  clear  that  in  both  the  sections  the  legisla- 
ture had  in  view  persons  only,  natural  and  artificial,  as  the 
devisees,  alienees,  descendants,  judgment  creditors,  and 
mortgagees,  whose  property  might  be  assessed,  or  affected 
by  the  lien  of  an  assessment  of  taxes.  The  power  to  assess 
state  property,  or  to  affect  its  interests  by  the  lien  of  an 
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assessment,  is  too  important  and  anomalous  to  be  evolved  by 
mere  construction.  Specific  words  must  be  ^required  to 
maintain  a  claim  of  so  exceptional  a  power ;  all  general 
words  and  phrases  in  a  taxing  act  must  be  held  to  apply 
only  to  private  persons  and  property.  People  v.  Doe^  36 
Cal  220. 

In  point  of  fact,  it  is  impossible  for  the  legislature  to 
clothe  a  municipality  with  the  power  of  taxing  state  prop- 
erty. Taxation  is  in  its  essence  an  exercise  of  sovereign  power 
over  an  inferior ;  it  is  an  exaction,  payment  of  which,  by  the 
inferior,  is  compelled  by  the  superior.  Commonwealth  v. 
Morrison,  2  A.  K.  Marsh.  524,  536.  The  municipality,  a 
mere  creature,  cannot  be  vested  with  any  compulsory 
powers  over  its  creator.  If  the  state  permits  any  part  of  its 
property  to  be  taken  for  municipal  purposes,  such  permis- 
sion is  a  voluntary  appropriation  made  by  the  state,  and  not 
taxation  b}^  the  municipality.  To  an  appropriation  of  the 
securities  of  the  school  fund,  either  for  general  state  pur- 
poses or  for  municipal  purposes,  there  is  a  complete  consti- 
tutional bar ;  the  fund  is  expressly  dedicated  by  the 
constitution  to  the  support  of  free  schools,  and  the  legisla- 
ture is  prohibited  by  that  instrument  from  borrowing, 
appropriating  or  using  the  fund  for  any  other  purpose, 
under  any  pretence  whatever.  Constitution,  Article  4,  §  7, 
Subdiv.  C. 

It  is  contended  on  the  part  of  the  city,  indeed,  that  this 
tax  is  not  levied  on  state  property;  that  the  land  only  is 
assessed,  and  that  the  mortgage,  being  mere  personalty,  and 
not  an  estate  in  land,  is  not  assessed,  and  that  the  charter 
merely  postpones  the  lien  of  the  mortgage  to  the  lien  of  the 
assessment.  If  it  be  admitted  that  the  mortgage  is  mere 
personalty,  still  no  legislative  machinery  can  be  construed 
whereby  any  security  belonging  to  the  school  fund  can  be 
lawfully  impaired.  The  lien  of  the  mortgage  is  the  con- 
stituent element  of  its  value,  and  as  much  the  property 
of  the  school  fund  as  the  mortgage  itself,  and  the  legislature 
has  no  power  to  waive  or  postpone  such  lien  in  favor  of 
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another,  except  upon  full  consideration  paid.  The  assump- 
tion, however,  that  the  mortgage  is  a  mere  personalty,  is 
fallacious — the  condition  had  been  broken  long  before  the 
assessment,  and  the  legal  estate  was  vested  in  the  mort- 
gagees, and  such  estate  was  included  in  the  assessment. 
But,  whatever  be  the  qualities  of  the  interest  in  this  land, 
the  state  had  some  interest  in  it  for  the  use  of  the  school 
fund,  and  such  interest  is  placed  by  the  constitution  beyond 
the  reach  of  the  legislature ;  however  the  lien  of  the  school 
fund  mortgage  may  be  atFected  by  the  operation  of  the  gen- 
eral principles  of  law  or  equity,  no  lien  or  priority  created 
by  mere  legislative  authority  can  prevail  over  it.  The 
mortgage  to  the  trustees  is  a  lien  upon  the  mortgaged  prem- 
ises prior  to  the  alleged  tax  lien  of  the  city. 

As  to  the  mortgage  made  to  the  chancellor,  it  is  admitted 
that  it  is  not  the  property  of  the  present  or  any  former 
incumbent  of  that  office,  but  is  an  investment  of  funds  in 
the  custody  of  the  court  of  chancery  of  this  state,  which 
custody  was  acquired  in  the  due  exercise  of  its  functions. 
Money  in  court  is  money  in  the  possession  of  the  state,  act- 
ing through  its  judicial  and  ministerial  officers,  and  such 
possession  is  acquired  by  the  exercise  of  the  sovereign  power 
of  the  state,  under  the  direction  of  its  courts.  The  state, 
through  its  courts,  lays  its  hands  forcibly  upon  money  or 
upon  property,  which  it  converts  into  money,  and  not  admit- 
ting a  present  right  of  property  or  possession  in  any  claim- 
ant, holds  the  legal  title  thereto  in  itself,  for  the  benefit  of 
whomsoever  it  may  at  a  future  day  determine,  through  its 
courts,  to  be  entitled  to  it,  in  whole  or  in  part,  according  to 
the  law  of  the  land.  If  such  a  beneficiary  be  found,  the 
state  will  vest  its  legal  title  in  him  ;  if  none  be  found,  the 
title  will  remain  vested  in  the  state.  Pending  such  ascer- 
tainments, the  fund  is  the  property  of  the  state.  The  par- 
ticular securities  in  question — a  bond  and  mortgage  to  the 
chancellor — are  the  usual  badges  of  legal  ownership  in  the 
state.  If  there  be  any  person  in  esse  or  in  j^osse  beneficially 
entitled  to  the  fund  secured  by  them,  as  to  such  person  the 
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state  has  assumed  a  voluutary  trust,  without  regard  to  the 
assent  or  dissent  of  the  cestui  que  trust,  and  can  impose  no 
other  charge  upon  the  fund  than  the  actual  cost  of  the  judi- 
cial administration  thereof,  until  the  beneficiary  is  ascer- 
tained, and  the  fund  paid  or  appropriated  to  his  use.  Until 
such  ascertainment  and  appropriation,  the  fund  is  as  well 
protected  by  the  elemental  principles  of  law  from  spoliation 
by  taxation,  or  otherwise,  by  the  legislature,  as  is  the  school 
fund  by  positive  constitutional  provision.  After  a  benefi- 
ciary is  judicially  ascertained,  he  may  be  taxable  to  the 
extent  of  the  interest  in  the  fund,  the  enjoyment  of  which 
in  possession  is  awarded  him;  if  his  right  only  has  been 
ascertained  and  the  enjoyment  of  it  is  withheld,  he  is  not 
taxable.  But  in  no  case  can  the  court  or  its  ministerial  offi- 
cers be  assessed  in  respect  of  such  fund.  If  the  legislature 
has  any  power  to  appropriate  moneys  in  court  to  the  use  of 
the  state,  or  of  its  municipalities,  it  must  be  by  some  other 
machinery  than  the  assessment  of  taxes  upon  the  courts. 
Courts,  judges  and  their  ministerial  officers  are  not  benefi- 
ciaries of  these  funds,  and  have  no  assessable  interest  therein. 
If,  then,  the  charter  of  the  city  had  specifically  authorized 
the  bond  and  mortgage  to  the  chancellor  to  be  assessed,  or 
its  lien  to  be  impaired  while  held  by  him,  such  authoriza- 
tion would  have  been  a  violation  of  the  principles  of  constitu- 
tional government,  and  void.  But  there  is  no  such  specific 
authority,  either  in  this  charter  or  in  any  law  of  the  state- 
Courts,  judges  and  their  officers  are  not  persons  contemplated 
by  the  tax  laws.  Matter  of  Kellenger,  9  Paige  62.  If  the 
legal  title  to  the  mortgage  in  question  is  in  the  state, 
through  its  chancellor,  general  words  in  a  tax  law  will  not 
aft'ect  it.  People  v.  Doe,  supra.  If  there  are  beneficiaries 
enjoying  any  interest  in  the  fund  secured  by  the  mortgage, 
they  must  be  assessed  in  respect  thereof.  The  condition  qf 
this  mortgage,  also,  had  been  broken  before  the  assessment 
of  1875 ;  but,  as  has  been  before  said,  whatever  was  the 
quality  of  the  mortgagee's  interest  in  the  land,  it  was 
included  in  the  assessment  of  the  land  under  the  provisions 
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of  the    charter,    and    such    assessment   was   void   to   that 
extent. 

The  chancellor  is  respectfully  advised  that  the  exceptions 
be  overruled. 


The  Trustees  for  the  Support  of  Public  Schools 

V. 

John  L.  Taylor  and  others. 

On  foreclosure  of  a  mortgage,  given  to  the  ttustees  for  the  support 
of  public  schools  of  New  Jersey,  on  May  31st,  1875,  on  lands  in  the  city 
of  Trenton,  jhe  answer  of  the  city  set  up  that  the  assessments  for  taxes 
for  that  year  were  laid  between  the  first  Monday  in  May  and  the  last 
Monday  in  June,  1875  (the  period  designated  by  the  charter).  There 
being  no  proof  that  the  assessment  was  actually  made  before  the  mort- 
gage was  given, — Held,  that  such  inference  could  not  be  drawn  from 
the  answer. 


Mr.  E.  L.  Campbell,  for  exceptants. 

Attorney- General  Stockton,  for  complainants. 

This  cause  was  also  heard  before  Barker  Gummere,  esq., 
a  special  master. 

The  Master. 

This  case  differs  from  another  similarly  entitled,  and  in 
which  an  opinion  at  length  has  been  filed,  in  that  the  only 
mortgage  upon  the  premises  is  that  held  by  the  complain- 
ants, and  that  said  mortgage  was  executed  on  May  31st, 
1875,  and  during  the  period  within  which  the  assessment 
for  the  taxes  of  the  year  1875,  in  and  for  the  city  of  Trenton 
was  authorized  to  be  made,  under  the  provisions  of  the  char- 
ter of  that  city.  The  answer  of  the  city  sets  up,  that  the 
assessment  for  that  vear  was  made  between  the  first  Mon- 
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day  in  May  and  the  last  Monday  in  June,  1875,  but  it  is  not 
claimed  in  the  answer,  nor  is  there  any  proof,  that  the  assess- 
ment was  made  before  the  execution  of  the  mortgage  of  the 
complainants.  The  averment  of  the  answer  as  to  the  date 
of  the  assessment  is  perfectly  consistent  with  the  fact  that  it 
was  made  after  the  execution  of  the  mortgage,  and,  by  a 
well-settled  rule  of  equity  pleading,  the  averment  is  to  be 
construed  most  strongly  against  the  pleader.  The  answer 
must,  therefore,  be  taken  to  admit  that  the  mortgage  was 
executed  to  the  complainants  before  the  assessment  was 
levied.     Story's  Eq.  PI  §  452«. 

This  case  is  therefore  essentially  alike  to  that  in  which 
the  opinion  has  been  filed,  and  for  the  reasons  therein 
stated  the  chancellor  is  respectfully  advised  that  the  excep- 
tions to  the  master's  report  be  overruled. 


CASES 


ADJUDGED    IX 


THE  PREROGATIVE  COURT 

OF 

THE   STATE   OF   NEW   JERSEY, 
FEBRUARY  TERM,  1879. 


Theodore  Runyon,  Esq.,  Ordinary. 


William  S.  Squier,  appellant, 

V. 

Elizabeth  A.  Squier  aud  others,  respondents. 

1.  Certain  shares  of  stock  standing  in  the  name  of  a  testator,  who, 
in  fact,  held  them  merely  as  collateral  security  for  a  note  of  his  son, 
one  of  the  executors,  ordered  to  be  transferred  to  the  son  on  his  pay- 
ing the  note. 

2.  Where  there  are  two  executors,  and  both  seem  to  have  been  will- 
ing to  do,  and  to  have  done,  whatever  was  required,  the  commissions 
should  be  divided. 


On  appeal  from  Essex  orphans  court. 

Mr.  John  Lilly,  for  appellant. 

Mr.  J.  G.  Trusdell,  for  respondents. 
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The  Ordinary. 

The  proceedings  present  for  review  so  much  of  a  decree 
of  the  orphans  court  of  Essex  county  as  charges  the  appel- 
lant, as  one  of  the  executors  of  his  father,  Stevens  Squier, 
with  ten  shares  of  the  stock  of  the  Mechanics  National 
Bank  of  Newark,  which,  on  December  13th,  1859,  were 
transferred  by  the  appellant  to  his  father,  and  which,  ever 
since  then,  have  stood  in  the  name  of  the  latter;  and  so 
much,  also,  as  directs  that  the  commissions  for  settling  the 
estate  be  equally  divided  between  the  appellant  and  his 
co-executor.  The  appellant  alleges  that  the  stock  in  question 
was  transferred  by  him  to  his  father,  merely  as  security  for 
the  payment  by  him,  to  his  father,  of  the  money  which  he 
might  collect  upon  a  note  for  $500  belonging  to  the  latter, 
and  which,  to  accommodate  him,  he  took  into  his  liands  for 
collection.  He  also  claims  that  he  has  alone  done  the  work 
of  settling  the  estate,  and  that  he,  therefore,  ought  to  receive 
all  the  commissions. 

The  inventory  contains  an  item  of  $3,500,  money  due 
from  the  appellant  to  the  testator,  and  does  not  include  the 
ten  shares  of  stock.  Of  the  $3,500,  |500  are  for  the  amount 
of  the  note.  There  appears  to  be  no  room  for  doubt  that 
the  testator  obtained  the  stock  from  the  appellant  in  the 
way  stated  by  the  latter,  and  merely  as  security  for  the 
amount  of  the  note.  The  proof  is  clear.  In  addition  to  the 
other  evidence  is  the  following  instrument  of  writing,  which 
was  found  among  the  testator's  papers : 

Newark,  N.  J.,  June  30,  '71. 

Due  Stevens  Squier,  borrowed  from  him,  three  thousand  dollars, 
interest  paid  up  to  July  1,  1871. 

Also,  ten  shares  Mechanics'  National  Bank  stock,  to  be  transferred 

to  Wm.  S.  Squier,  by  his  paying  for  the  same  five  hundred  dollars 

loaned  on  it,  now  standing  in  my  name. 

Wm.  S.  Squier. 

Though  not  signed  by  the  testator,  it  is,  under  the  circum- 
stances, evidence  of  the  facts  contained  in  it,  and  therefore 
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is  evidence  that  he  held  the  stock  merely  as  security  for  the 
amount  of  the  note. 

It  is  insisted  by  the  respondents  that  a  statement  of  settle- 
ment between  the  appellant  and  his  father,  contained  in  a 
small  bo  ok  which  belonged  to  the  latter,  is  evidence  against 
the  former  in  this  matter.  But  while  the  statement  contains 
an  acknowledgment  of  a  loan  of  $500  by  the  testator  to  the 
appellant,  it,  at  the  same  time,  shows  that  it  had  been 
repaid.  It  has  no  reference  to  the  note.  It  appears  on 
another  page  of  the  book,  by  an  entry  in  the  handwriting 
of  the  testator,  that  the  $500  mentioned  in  the  statement  of 
settlement,  were  lent  in  the  year  1870.  The  note  was  trans- 
ferred to  the  appellant  in  1859.  The  paper  above  mentioned 
was  manifestly  given  and  received  as  evidence  not  only  of 
the  loan  of  $3,000,  but  of  the  terms  on  which  the  stock  was 
held. 

The  decree  in  respect  to  the  stock  must  be  reversed. 

The  settlement  of  the  estate  appears  not  to  have  required 
much  attention,  or  to  have  been  attended  with  much  trouble. 
Both  executors  seem  to  have  been  willing  to  do  whatever 
was  required  of  them  therein,  and  both  rendered  service  as 
there  was  need  of  it.  The  decree  is  right  in  dividing  the 
commissions  equally  between  them. 

The  costs  of  the  appeal,  and  a  counsel  fee  of  $50  to  the 
counsel  of  each  party,  will  be  paid  out  of  the  estate. 


Eliza  Ann  Sutton  and  others,  appellants, 


Alpheus  Morgan,  executor,  &c.,  respondents. 

1.  The  evidence  of  three  out  of  four  disinterested,  subscribing  wit- 
nesses to  a  will  (the  fourth  being  dead  at  the  time  of  the  trial),  as  to 
the  testamentary  capacity  of  a  testator  ninety-three  years  old, — Held 
to  outweigh  that  of  ten  other  witnesses,  all  of  whom  were  related  to 
41 


630  PREROGATIVE  COURT.  [30  Eq. 

Sutton  -(,'.  Morgan. 


the  testator,  either  by  blood  or  affinity  ;  the  fact  also  appearing  that 
the  testator's  attending  physician,  although  subpoenaed  by  the  cave- 
ators and  present  at  the  trial,  was  not  examined. 

2.  An  application  by  a  caveator  under  Rev.,  Orphans  Court,  p.  756, 
§  19,  which  provides  that  the  orphans  court  may,  on  the  application 
of  a  caveator  or  executor,  certify  the  questions  raised  by  any  caveat  into 
the  circuit  court  of  the  county,  for  trial  before  a  jury,  was  not  made 
until  after  all  the  testamentary  witnesses  had  been  examined  on  the 
part  of  the  proponents. — Held,  that  it  was  too  late. 


Appeal  from  decree  of  Hunterdon  orphans  court. 
Mr.  W.  D.  Allen  and  Mr.  J.  T.  Bird,  for  appellants. 
Mr,  J.  N.  Voorhees,  for  respondent. 

The  Ordinary. 

This  appeal  presents  for  review  the  decree  of  the  orphans 
court  of  Hunterdon  county,  admitting  to  probate  a  paper 
purporting  to  be  the  last  will  and  testament  of  David 
Morgan,  deceased,  late  of  that  county.  The  testator  was  a 
man  of  very  advanced  age  when  he  made  the  will.  He  was 
about  ninety-three  years  old.  The  caveators,  who  are  two 
of  his  daughters,  allege  that  he  had  not  testamentary 
capacity;  that,  if  he  was  possessed  of  such  capacity,  the  will 
was  the  result  of  undue  influence  on  the  part  of  his  son 
Alpheus,  the  executor,  and  the  wife  of  the  latter.  Alpheus 
and  his  wife  lived  on  his  farm  with  him,  and  he  was  under 
their  care.  The  caveators  also  insist  that  the  orphans 
court  erred  in  denying,  as  they  did,  their  request,  made 
during  the  trial,  to  certify  into  the  circuit  court,  under  the 
nineteenth  section  of  the  orphans  court  act,  the  questions 
involved  in  the  controversy.  . 

Though  the  testator  was  very  old  aod  infirm  when  lie 
made  the  will,  the  evidence  shows,  beyond  all  question,  that 
he  was  possessed'of  full  testamentary  capacity.  He  not  only 
knew  well  who  the  persons  were  whom  he  desired  to  benefit 
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by  his  disposition  of  his  property,  but  he  knew  and  weighed 
well  their  respective  claims.  He  gave  his  reasons  for 
making  his  will,  and  gave  the  instructions  for  drawing  it; 
and  it  is  shown  that  it  was  drawn  strictly  in  accordance  with 
them.  The  will  itself,  therefore,  is  plenary  evidence  of  his 
capacity.  The  disposition  of  his  property  wdiich  it  contains, 
was  made  in  the  presence  of  some  of  his  neighbors,  who 
were  selected  for  witnesses  to  his  will;  and  it  was  made 
without  aid  or  prompting  from  any  one,  in  any  respect.  At 
his  suggestion,  all  four  of  those  persons  signed  their  names 
as  witnesses  to  the  will.  When  it  was  stated  that  only  two 
witnesses  were  necessary  to  answer  the  requirements  of  the 
law,  he  requested  that  they  would  all  sign,  nevertheless,  in 
order,  as  he  said,  "to  make  it  stronger;"  and  he  thereupon 
humorously  related  an  anecdote,  precisely  in  point.  The 
four  witnesses  were  all  men  of  business;  they  had  known 
him  for  a  long  time,  and  they  were  unanimously  of  opinion 
that  he  was  fully  competent  to  make  a  will.  The  three  of 
them  who  were  sworn  as  witnesses  on  the  trial  (the  other 
was  dead  when  the  trial  took  place),  give  most  unequivocal 
and  convincing  testimony  to  his  fitness  to  make  a  testament- 
ary disposition  of  his  property.  Of  these  witnesses,  one 
had  known  him  for  at  least  twenty-five  years,  another  for 
nearly  forty,  and  the  other  for  about  thirty.  Two  of  them 
witnessed  the  execution  of  a  codicil  to  the  will,  and  from 
their  testimony  he  appears  to  have  shown  the  same  capacity 
then. 

It  is  not  necessary,  nor  would  it  be  profitable,  to  refer  to 
their  testimony  in  detail.  The  testimony  in  opposition  is 
mainly  that  of  Lavinia  Blue,  Mary  Kise  and  Eliza  Ann  Sutton 
(two  of  whom  are  the  caveators,  and  all  of  them  legatees 
under  the  will) ;  Solomon  Kise,  husband  of  Mary  Kise ;"  John 
Sutton,  the  husband  of  Eliza  Ann  Sutton ;  William  B. 
Sutton,  Jr.,  the  son,  and  Catharine  Sutton  and  Mary  Ann 
Keyser,  daughters  of  the  two  last-named  persons,  and  Isaac 
M.  Keyser,  husband  of  Mary  Ann  Keyser.  They  testify, 
indeed,  that  the  testator,  at  the  time  of  making  the  will, 
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was  incapable  of  recognizing  his  own  children  and  grand- 
children, and  in  a  state  of  imbecility,  but  it  is  not  only  to  be 
remarked  that  the  three  survivors  of  the  four  persons  who 
were  called  to  witness  his  will  (some  of  whom  witnessed  the 
codicil  to  it,  which  was  made  more  than  nine  months  after- 
ward), bear  clear  and  unqualified  testimony  to  the  contrary, 
but  it  is  noteworthy,  and  a  most  significant  circumstance, 
that  the  testator's  physician,  who  was  in  attendance  at  the 
trial,  brought  there  as  a  witness  on  behalf  of  the  caveators, 
was  not  called. 

If  the  testator  was  in  a  condition  of  imbecility  when  the 
will  and  codicil  were  made,  his  attending  physician  would 
have  been  able  to  give  important  testimony  on  that  subject. 
And  further,  there  appears  in  the  testimony  of  all  the  wit- 
nesses called  by  the  caveators,  facts  in  reference  to  the 
testator's  conduct  and  conversation,  which  are  not  only 
inconsistent  with,  but  are  fatal  to,  the  proposition  that  he 
was,  when  he  made  either  the  will  or  codicil,  in  a  condition 
of  imbecility.  And  it  may  be  added,  that  the  testimony  of 
the  witnesses  on  the  part  of  the  caveators  is  by  no  means 
of  such  weight  as  to  countervail  that  of  the  three  witnesses 
to  the  will,  wdio  were  sworn,  who  have  no  interest  in  the 
disposition  of  the  testator's  estate,  are  unconnected  with  his 
family,  are  apparently  free  from  prejudice  or  bias,  and  had 
abundant  opportunity  to  form  a  judgment  as  to  his  mental 
condition. 

Nor  is  there  any  evidence  of  undue  influence  on  the  part 
of  Alpheus  or  his  wife.  Indeed,  there  is  no  evidence  of 
influence  at  all.  It  is  charged  that  they  poisoned  his  mind 
against  Solomon  Kise,  his  son-in-law,  by  false  statements  in 
regard  to  an  occurrence  between  Kise  and  Alpheus,  in 
which,  as  the  testator  said,  the  former  undertook  to  meddle 
in  the  testator's  business,  an  occurrence  of  which  he  spoke 
to  those  who  were  called  to  witness  his  will.  There  can  be 
no  doubt  that  that  occurrence  did  take  place.  The  testator 
told  his  daughter,  Lavinia  Blue,  about  a  week  after  the  will 
was  made,  that  he  himself  saw  it.     As  to  Alpheus,  there  is 
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not  only  no  proof  of  influence,  but  he  appears  to  have  been 
slow  even  to  ask  a  small  business  favor  of  his  father,  pre- 
ferring that  his  wife  should  do  it  in  his  behalf.  As  to  her, 
the  facts  relied  upon  are  of  no  weight.  The  theory  of  the 
caveators  is  that  the  testator  was  an  imbecile,  and,  being 
such,  was  under  the  control  of  Alpheus  and  his  wife,  or  of 
the  latter.  But  the  proof  is  clear  that  he  was  of  sound  and 
disposing  mind,  and  there  is  no  evidence  whatever  that  his 
disposition  of  his  property  by  his  will  was  not,  in  all  respects, 
his  free  and  voluntary  act.  As  was  said  in  The  matter  of  the 
icill  of  Gideon  Humphrey,  11  C.  E.  Gr.  513,  521,  w^hether,  in 
any  given  case,  there  was  undue  influence,  must  be  deter- 
mined from  the  facts;  it  is  not  a  presumption,  but  a  con- 
clusion. 

The  counsel  of  the  caveators  urge  that  the  orphans  court, 
under  the  section  of  the  act  above  mentioned,  are  bound  to 
certify  the  questions  involved  in  the  controversy  into  the 
circuit  court,  on  the  application  of  either  the  caveators  or 
executors,  wh;enever  requested  so  to  do,  whether  before  the 
trial  has  been  commenced  in  the  orphans  court,  or  at  any 
time  during  the  trial.  It  appears,  in  this  case,  that  it  was 
not  until  after  the  testamentary  witnesses  had  all  been 
examined  that  the  caveators  applied  to  the  court  to  certify 
the  questions  involved  into  the  circuit  court.  The  applica- 
tion was  made  too  late,  and  the  orphans  court  therefore 
properly  refused  to  certify.  It  should  have  been  made 
before  the  trial  was  begun. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
-costs,  to  be  paid  by  the  caveators. 
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Parhelia  Errickson,  appellant, 

V. 

George   Fields,   administrator  &c.  of  Susan   Fields, 
deceased,  respondent. 

1.  The  fact  that  a  testatrix  declared  an  instrument  to  be  her  last 
will,  before  she  signed  her  name  thereto,  is  a  compliance  with  the 
statute  which  requires  that  a  will  be  declared  to  be  the  last  will  of  the 
person  making  it,  in  the  presence  of  the  witnesses. 

2.  The  evidence  in  this  case, — Held,  to  establish  the  testatrix's  testa- 
mentary capacity,  notwithstanding  proof  that  she  talked  to  herself,, 
and  seldom  managed  her  own  business  matters. 


Appeal  from  the  decree  of  the  orphans  court  of  Mon- 
mouth county,  refusing  to  admit  the  will  of  Hannah  Errick- 
son, deceased,  late  of  that  county,  to  probate. 

Mr.  B.  Allen,  Jr.,  and  Mr.  Wm.  Silas  Whitehead,  for  appel- 
lant. 

Messrs.  Beekman  and  Murphy,  for  respondent. 

The  Ordinary. 

The  testatrix,  Hannah  Errickson,  died  at  New  Monmouth,. 
in  the  county  of  Monmouth,  in  November,  1877.  She  was 
about  fifty-four  years  old.  She  was  never  married.  Her 
next  of  kin  were  her  sister  Parmelia  Errickson,  a  maiden 
lady,  with  whom  she  lived  and  had  lived  for  many  years,, 
and  her  sister  Susan,  wife  of  George  Fields,  who,  with  her 
husband,  filed  the  caveat  against  admitting  the  will  to  pro- 
bate, but  died  soon  after  filing  the  caveat. 

On  the  3d  of  February,  1876,  the  testatrix  went,  with  her 
second  cousin,  Parmelia  E.  Cross,  a  lady  of  mature  years,  Jbo 
Hightstown,  in  Mercer  county,  and  there  employed  Mr. 
Samuel  M.  Schatick,  an  attorney  and  counsellor  at  law  ot 
that  place,  to  draw  her  will.  He  thereupon  drew  it  accord- 
ing to  her  instructions.     By  it,  after  directing  the  payment 
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of  her  just  debts  and  funeral  expenses,  she  gave  all  her  prop- 
erty to  her  sister  Parmelia,  and  appointed  her  second  cousin, 
Charles  J.  Cross,  of  the  city  of  New  York,  executor.  Mr. 
S'jbanck,  after  drawing  the  will,  placed  a  seal  upon  it,  and 
handed  it  to  the  testatrix  and  her  companion,  at  the  same 
time  giving  them  instructions  as  to  the  requisites  to  a  proper 
formal  execution  of  it,  and  advising  that,  as  he  was  a  stran- 
ger to  her,  and  as  he  had  heard  that  there  had  been  some 
question  as  to  whether  she  was  of  sound  mind,  its  execution 
by  her  should  be  witnessed  by  persons  who  knew  her,  and 
knew  that  she  had  testamentary  capacity.  They  took  the 
will  away,  and  subsequently  the  testatrix  executed  it  in  the 
presence  of  John  H.  King,  then  a  neighbor  of  hers,  and  Miss 
Cross.  She  sent  for  Mr.  King,  and  when  he  came  to  the 
house  she  .came  to  the  door  and  admitted  him.  After  he 
entered  the  house  she  went  out  of  the  room,  upstairs,  for 
the  will,  and  got  it  and  brought  it  down,  and,  either  just 
before  or  just  after  she  brought  it  into  the  room,  told  him 
that  she  wanted  him  to  witness  her  will.  Before  she  signed 
it  he  asked  her  if  she  acknowledged  it  to  be  her  last  will  and 
testament.  She  replied,  yes.  He  then  said  to  her,  "  Do 
you  want  your  property  or  money  to  go  as  that  paper  calls 
for?"  To  which  she  answered,  "Yes;  I  do  not  want 
Susan  Fields  to  have  any  of  my  money,  and  would  rather  it 
would  be  in  the  middle  of  the  sea  than  for  George  Fields  to 
have  it."  The  will  was  at  the  time  lying  open,  on  the  table, 
before  the  testatrix  and  the  witnesses.  Miss  Cross  then 
wrote  the  words,  "  Hannah  Errickson,  her  mark,"  at  the 
foot  of  the  will,  and  the  testatrix  thereupon  took  the  pen 
out  of  her  hand  and  made  her  mark  in  that  place.  After 
she  had  signed,  King  and  Miss  Cross  signed  as  witnesses,  at 
her  request.  After  signing  her  name  she  said  to  Miss 
Cross,  "  Parmelia,  now  sign  your  name,"  but  Miss  Cross 
said,  "  No,  let  Mr.  King  sign  his  name  first."  Mr.  King 
then,  at  the  testatrix's  request,  signed  his  name,  and  then 
Miss  Cross  signed.  During  the  signing  the  testatrix  and 
the  witnesses  were  seated  at  the  same  table,  and  they  signed 
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in  the  presence  of  each  other.  The  will  was  executed  with 
all  the  formalities  required  by  the  statute.  Though  the 
declaration  that  it  was  her  last  will  and  testament  was  made 
before  the  testatrix  signed,  it  is  a. compliance  with  the 
statute  which  requires  that  a  will  be  declared  to  be  the  last 
will  of  the  person  making  it,  in  the  presence  of  the  witnesses. 
JRiehen  v.  Hicks,  2  Bradf.  353  ;  Nipper  v.  Groesbeck,  22  Barb. 
670 ;  Miindi/  v.  3fimdi/,  2  McCart.  290.  The  testatrix,  on  the 
occasion  of  executing  the  will,  called  it  her  last  will  and  tes- 
tament. 

That  she  knew  what  her  property  was,  of  what  it  con- 
sisted, and  how  it  was  invested,  and  was  capable  of  select- 
ing the  objects  of  her  bounty,  and  fully  understood  the 
business  in  which  she  was  engaged,  is  evident  not  only  from 
the  testimony  of  the  gentleman  who  drew  the  will,  but  from 
that  of  the  witnesses  to  the  execution.  Mr.  Schanck  says 
she  came  to  his  office  and  asked  him  to  write  the  will. 
That  she  herself  dictated  its  contents,  that  she  told  him 
what  she  wanted,  and  he  thinks  that  no  other  person  gave 
any  instruction  as  to  the  manner  of  writing  that  paper  or  its 
contents ;  that  he  undoubtedly  read  it  over  to  her  after  it 
was  drawn,  and  she  was  satisfied  with  it;  that  he  thought 
at  the  time  that  she  understood  all  that  was  said,  either 
between  himself  and  Miss  Cross  (her  companion),  or  himself 
and  the  testatrix ;  that  he  does  not  recollect  that  Miss 
Cross  said  anything  as  to  how  the  will  should  be  drawn ; 
that  all  that  was  done  was  in  accordance  with  the  instruc- 
tions of  the  testatrix,  and  that  he  understood  her  speech 
(she  had  an  impediment  in"  her  speech),  but  had  to  be 
attentive. 

The  testimony  on  the  subject  of  incapacity  falls  short  of 
establishing  it.  The  abstract  opinions  of  the  caveators'  wit- 
nesses, none  of  whom  are  experts,  and  among  whom  the 
testamentary  witnesses  are  not  included,  are  in  themselves 
of  no  importance.  Cyrenius  Conover  says  he  thinks  "idiocy 
was  her  trouble;  'that  she  had  no  mind  of  her  own;"  and 
yet  he  appears  to  have  had  a  conversation  with  her,  as  he 
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says,  about  a  week  before  she  died,  in  whicli  she  spoke  very 
intelhgently  about  her  money,  referring  to  it  as  in  Mr.  Wil- 
son's hands,  and  saying  that  her  sister  Parmelia  had  been 
endeavoring  to  get  it  out  of  his  hands  for  a  good  while,  but 
that  she  herself  was  satisfied  that  Mr.  Wilson  should  hold  it. 
He  appears  to  base  his  opinion  on  the  fact  that  she  habitu- 
ally spoke  disconnectedly,  and  talked  to  herself,  and,  as  he 
says,  never  attended  to  any  matter  of  business.  But  other 
people  had  no  great  difficulty  in  understanding  her  speech. 
King,  one  of  the  witnesses  to  the  will,  says  she  was  a  "great 
talker."  Mr.  Schanck  understood  her.  She  stammered. 
The  fact  that  she  talked  to  herself  is  not  of  itself  evidence 
of  incapacity.  It  appears  from  the  testimony  of  this  witness 
that  the  testatrix  did  most  of  the  housework  of  the  house  in 
which  sht^  and  her  sister  lived,  and  that  when  her  sister  was 
away  from  home,  as  she  very  frequently  was,  the  testatrix 
took  charge  of  and  kept  the  house  alone;  that  she  was 
almost  always  entirely  alone  in  the  house  during  her  sister's 
absence,  which  was  sometimes  over  night — but  sometimes 
the  testatrix  would  come  to  his  house  and  say  that  she  was 
alone,  and  ask  his  daughter  to  come  and  stay  with  her, 
which  his  daughter  would  occasionally  do. 

George  W.  Crawford  says  the  testatrix  was  weak-minded, 
but  it  appears,  from  his  testimony,  that  he  had  known  notii- 
ing  of  her  for  the  last  eighteen  years.  He  says  that  though 
she  would  sometimes  come  over  to  his  house  and  stay  half 
an  hour  or  so,  and  go  back  again,  she  did  not  go  visiting  or 
to  church,  as  other  women  did.  It  appears,  in  the  testimony 
in  the  cause,  that  her  reason  for  not  going  to  church  was  the 
impediment  in  her  speech,  which  subjected  her  to  ridicule, 
and  her  lameness.  This  witness  testifies  that  she  could 
write  her  name,  and  it  appears  that  he  accepted  a  deed  from 
her,  the  consideration  of  which  ($4,000)  he  paid,  and  that 
the  deed  was  drawn  by  Bennington  F.  Randolph,  by  whom 
the  acknowledgment  was  taken,  and  her  sister,  Susan  Fields, 
was  one  of  the  witnesses  to  her  signature.  And  it  may 
here  be  remarked,  that  there  is  no  evidence  of  any  deterio- 
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ration  in  her  condition  of  mind  at  all.  Conover  says:  "Her 
mind  and  actions  have  been  pretty  much  the  same  all  the 
way  through,  so  far  as  I  have  noticed."  William  S.  Taylor 
also  says  that  her  mental  capacity  was  always  about  the 
same.  Benjamin  Griggs  says  that  he  did  not  consider  the 
testatrix  either  an  idiot  or  a  fool ;  that  there  were  some 
things  about  business  and  property  which  he  thinks  she 
knew  nothing  about ;  that  she  used  to  go  to  church  six  or 
eight  years  ago,  but  for  the  last  six  years  had  not  gone 
much,  but  might  have  gone  on  some  extra  occasion;  and  he 
adds  that  she  was  not  "  much  of  a  hand  to  ffo  visitins;." 
Richard  LutFburrow  expresses  an  opinion  that  she  was 
rather  weak-minded  and  easily  persuaded,  but  he  has  not 
seen  her  to  talk  with  her  for  the  last  seventeen  or  eighteen 
years.  William  S.  Taylor,  though  he  says  he  considered 
her  incapable  of  doing  business,  testifies  that  she  understood 
him  when  he  spoke  to  her  about  her  property,  and  that  she 
was  anxious  about  it;  and  it  further  appears  that,  for  a 
service  he  had  rendered  her  in  regard  to  it,  he  expected 
compensation,  and  that  he  accepted  a  cow  from  her,  accord- 
ingly. In  the  transaction  of  which  he  speaks,  which  was 
the  obtaining  from  Garret  W.  Errickson  of  a  reconveyance 
of  land  which  she  had  conveyed  to  him,  and  the  conveyance 
of  it  to  one  Crawford,  she  was  treated  as  competent  to 
accept  a  reconveyance  and  execute  a  deed  for  the  property. 
Mr.  William  V.  Wilson,  another  witness  for  the  caveators, 
says  that  "  her  grade  of  intellect  was  a  cross  between  idiocy 
and  foolishness;"  but  it  appears  from  his  testimony  that  he 
held  her  money  under  a  power  of  attorney  given  under  the 
direction  of  Judge  Randolph  and  ex-Governor  Bedle,  and 
others ;  that  at  one  time,  when  he  had  paid  the  testatrix's 
sister  Parmelia  $500  of  the  money  of  the  testratrix  in  his 
hands,  he  spoke  to  the  latter  about  it,  and  she  objected  to  it, 
and  that  he  then  wrote  an  agreement,  to  be  signed  by  the 
testatrix;  that  she  signed  it,  and  he  took  it  and  kept  it  in 
his  possession.  He  says  that  towards  the  last  the  testatrix 
made  complaint  to  him ;  said  she  wanted  her  money ;  that 
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she  did  not  know  how  much  he  had ;  that  she  did  not  know 
the  amount  of  interest,  and  that  she  said  she  wanted  to  lend 
the  money  to  Schanck  Conover  and  Mr.  Kirkman  ;  but  he 
thinks  she  was  ihen  acting  under  the  influence  of  those  per- 
sons, who  came  with  her  to  his  house  to  borrow  the  money 
themselves.  He  further  says  that  she  said  repeatedly, 
towards  the  last,  that  she  did  not  want  the  money  out  of  his 
hands ;  that  she  wanted  hirn  to  keep  it.  He  says  she  would, 
m  talking,  set  up  her  will  against  her  sister  Parmelia's,  and 
would  complain  that  the  latter  was  using  up  her  money,  and 
not  letting  her  have  any  of  it,  but  was  spending  it  in  legal 
proceedings.  He  testifies  that  when  her  sister  Parmelia 
presented  to  him  a  bill  against  her,  he  spoke  to  the  testatrix 
about  it  then  and  afterward,  and  that  she  objected  to  it 
because  she  thought  her  sister  was  charging  her  too  much. 
It  appears  also,  it  may  be  remarked,  by  the  testimony  of 
other  witnesses,  that  the  testatrix  objected  to  paying  board 
to  her  sister  during  the  illness  of  the  latter,  because  she  was 
then  doing  all  the  work  of  the  house.  Mr.  Wilson  says  he 
almost  invariably  called  the  testatrix  up  when  he  paid 
interest  due  her  to  her  sister,  and,  telling  her  what  it  was, 
and  that  he  was  about  to  pay  it,  asked  her  consent  to  the 
payment. 

I  do  not  deem  it  necessary  to  refer  at  length  to  the  testi- 
mony on  the  subject  of  capacity,  introduced  by  the  propo- 
nent. It  is  enough  to  say  that  it  shows  that  the  testatrix, 
at  the  time  when  she  made  the  will,  was  fully  possessed  of 
the  requisite  capacity  for  testamentary  disposition  of  her 
property.  And  it  may  be  remarked  that  it  abundantly 
appears  that  she,  for  reasons  which  she  gave,  was  unwilling 
that  her  sister  Susan  should  have  any  part  of  her  property. 
She  expressed  her  dislike  of  her  sister  Susan's  husband,  and 
her  unwillingness  that  he  should  have  any  of  her  money, 
declaring  that  she  would  rather  have  it  thrown  into  the  road 
and  burned  up.  She  said  he  had  treated  her  and  all  the  family 
so  ill  that  she  thought  he  ought  not  to  have  a  cent,  and  she 
had  tried  to  fix  it  so  he  could  not  get  a  cent.     She  said  if 
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she  should  die  she  would  leave  all  to  Parmelia,  for  if  she 
should  leave  it  to  Susan  she  was  afraid  George  Fields  would 
get  it.  She  said  she  had  no  one  else  except  Parmelia  to 
whom  to  leave  her  mone3^  In  1875  she  had  a  will  drawn 
by  Mr.  Hallenbake,  in  which  she  gave  her  property  to  her 
sister  Parmelia.  She  then  selected  the  executors,  and  spoke 
intelligently  about  the  disposition  of  her  property.  It  may 
be  added  that  the  facts  stated  in  the  testimony  of  Mr.  Hal- 
lenbake, who,  for  seventeen  years,  resided  within  one  hun- 
dred yards  of  her,  and  at  whose  store  she  made  purchases, 
establishes  her  testamentary  capacity.  Nor  am  I  able  to 
conclude,  from  the  testimony,  that  the  will  was  the  result  of 
undue  influence  on  the  part  of  Parmelia  Errickson.  It  was 
natural  that  the  testatrix,  who  had  lived  so  long  with  Par- 
melia, should  have  given  to  her  all  her  property.  And  it  is 
by  no  means  surprising  that,  with  the  feeling  which  she 
evinced  towards  Susan  and  her  husband,  she  should  not 
have  given  any  part  of  her  property  to  the  former.  There 
is  evidence  that  both  Parmelia  and  the  testatrix  had  the 
same  dislike  towards  them,  but  there  is  no  evidence  of  influ- 
ence on  the  part  of  Parmelia  to  induce  the  testatrix  to  give 
her  property,  by  her  will,  to  her.  Each  of  the  three  sisters 
had  had  her  share  of  their  father's  property,  and  it  appears 
that  the  testatrix  thought  that  Susan  had  no  claim  upon 
her,  and  no  right  to  expect  any  part  of  her  share. 

The  decree  of  the  orphans  court,  refusing  to  admit  the 
will  to  probate,  will  be  reversed,  with  costs,  to  be  paid  out 
ot  the  estate. 


Samuel  E.  Stelle  and  others,  executors,  appellants, 


Garret  Conover  and  others,  respondents. 

The  time  limited  by  order  of  the  orphans  court,  within  which  the 
creditors  of  an  insolvent  estate  must  present  their  claims  or  be  barred, 
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cannot,  after  the  expiration  of  such  time,  and  after  notice  has  been 
given  pursuant  to  the  direction  of  the  statute,  be  extended  by  a  sub 
sequent  order. 


Appeal  from  order  of  Middlesex  orphans  court. 
Mr.  D.  R.  Boice,  for  appellants. 
Mr.  W.  P.  Voorhees,  for  respondents. 

The  Ordinary. 

The  orphans  court  of  Middlesex  county,  on  the  represen 
tation  of  the  executors  of  Peter  T.  Stelle,  deceased,  late  of 
that  county,  that  his  personal  and  real  estate  were  insuffi- 
cient to  pay  his  debts,  made,  on  the  16th  of  December,  1876, 
an  order  requiring  creditors  to  exhibit  their  claims  and 
demands  against  the  estate,  under  oath  or  affirmation,  within 
six  months.     The  time  so  limited  expired  in  six  months 
from  the  date  of  the  order.     CojJimck  v.  Wilson,  3  Gr.  75. 
I^early  a  month  after  the  expiration  of  the  six  months,  the 
court,  on  the  11th  of  July,  1877,  made  an  order  that  the 
creditors  of  the  estate  have  thirty  days  further  time  from 
the  date  of  the  last-mentioned  order,  in  which  to  present 
their  claims,  under  oath,  to  the  executors.     It  does  not 
appear  by  the  record  that  there  was  any  special  reason  for 
this  action,  nor  does  it  appear  on  whose  application,  whether 
of  creditors  or  executors,  it  was  made,  nor  why  it  was  made. 
It  appears  simply  to  have  been  made  on  appHcation  of  Wil- 
lard  P.  Voorhees,  esq.,  but  whether  in  his  own  right  or  as 
attorney  for  others,  does  not  appear.     The  executors  appeal 
from  that  order.     The  statute  {Bev.  p.  770,  Orphans  Court, 
§  82,)  provides  that,  "  When  any  executor  or  administrator 
shall,  by  application  in  writing,  represent  to  the  orphans 
court  of  the  proper  county,  on  oath  or  affirmation,  that  the 
personal  and  real  estate  of  the  decedent  is  insufficient  to  pay 
the  debts  of  the  deceased,  according  to  the  best  of  his 
knowledge  and  belief,  the  said  court  shall  thereupon  direct 
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the  said  executor  or  administrator  to  give  public  notice  to 
the  creditors  of  the  estate  to  exhibit  to  such  executor  or 
administrator,  under  oath  or  affirmation,  tbeir  claims  and 
demands  against  the  estate,  within  such  time  as  the  court 
shall  direct  and  appoint,  not  exceeding  eigbteen  months, 
nor  less  than  six  months,  by  setting  up  such  notice  in  five 
of  the  most  public  places  in  tbe  county,  for  tbe  space  of 
two  months,  and  also  by  advertising  the  same  for  the  like 
period  in  one  or  more  of  the  newspapers  printed  in  this 
state,  as  may  be  appointed  by  the  said  court,  and  such  fur- 
ther notice,  if  any,  as  the  said  court  shall  direct." 

And  by  section  94  [Rev.  p.  773),  it  provides  that,  "  Any 
creditor  wdio  shall  not  exhibit  his  claim  to  the  executor  or 
administrator  as  aforesaid,  within  the  time  limited  and  pre- 
scribed by  the  said  court,  shall  be  forever  barred  from  pros- 
ecuting or  recovering  his  said  demand,  unless  the  estate 
shall  prove  sufficient,  after  all  debts  exhibited  and  allowed 
are  fully  satisfied,  or  such  creditors  shall  find  some  other 
estate  not  inventoried  or  accounted  for  by  the  executor  or 
administrator  before  distribution,  in  which  case  such  creditor 
shall  receive  his  ratable  proportion  out  of  the  same." 

It  will  be  seen  that  the  order  of  July,  1877,  was  made  not 
only  after  the  court  had  exercised  the  powder  conferred  by 
the  statute  in  fixing  the  time  within  w^hich  the  creditors 
were  to  exhibit  their  claims,  but  almost  a  month  after  that 
time  had  expired.  As  has  been  remarked,  it  does  not 
appear  that  there  w^as  any  reason  whatever  for  their  action. 
The  court  cannot  thus  extend  the  time  for  exhibiting  claims 
against  an  insolvent  estate.  They  are  limited  in  their  power 
in  that  respect  by  the  provision  of  the  section  first  above 
quoted ;  for  the  limitation  there  designated  has  reference  to 
tlie  time  to  be  fixed  in  their  order,  made  on  the  representa- 
tion of  insolvency;  and  when  they  have  exercised  their 
power,  and  the  time  so  fixed  has  expired,  and  the  notice  has 
been  given,  the  court  cannot  extend  the  time,  even  though 
the  time  fixed  in*  the  original  order  and  that  fixed  in  the 
extension    dc    not    together   exceed    the    maximum    time 
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(eighteen  months)  fixed  by  the  statute.  The  legislature 
obviously  intended  that  the  court  should,  once  for  all,  fix 
the  time  in  the  order  made  on  the  representation  of  insolv- 
ency. Notice  is  to  be  given  as  directed  by  the  statute,  so 
that  all  creditors  may  be  apprised  of  the  necessity  of  exhib- 
iting their  claims. 

The  order  for*  extension  in  this  case  provides  for  no  notice 
whatever,  and  its  eftect  would  be  to  admit  the  creditor  or 
creditors  applying  for  it  (but  probably  no  others,  seeing 
that,  as  before  remarked,  there  is  no  requirement  that 
notice  shall  be  given),  who  are  barred  by  their  laches,  to 
equal  advantage  with  the  diligent.  Indeed,  it  may  justly 
be  regarded  as  the  means  by  which  the  court  have  under- 
taken to  relieve  the  applicant  or  applicants  from  the  conse- 
quences of  his  or  their  neglect. 

The  order  will  be  reversed. 


CASES   ADJUDGED 

IN   THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY 

MARCH  TERM,  1879. 


Hardbnburgh  and  others,  executors, 

V. 

r      ^ 

Blair  and  others. 

1.  The  jurisdiction  of  the  court  of  chanceiy  to  reach  the  property  of 
a  judgment  debtor,  held  in  trust  for  him,  and  apply  it  in  satisfaction 
of  a  judgment  at  law,  is  defined  and  limited  by  the  acts  of  1845  and 
1864  [Itev.  p.  120,  §|  88-91).  It  does  not  extend  to  property  held  in 
trust  for  him  or  for  his  use,  "  where  such  trust  has  been  created  by,  or 
the  fund  so  held  in  trust  has  proceeded  from  some  person  other  than 
the  debtor  himself." 

2.  These  statutes  should  be  liberally  construed,  so  as  to  apply  to  such 
property  as  is  enumerated  in  them,  without  regard  to  the  means  by 
which  it  came  to  the  debtor — whether  by  gift,  grant  or  devise — unless 
it  be  such  property  as  is  expressly  excepted.  Property  reserved  by  law 
to  the  judgment  debtor,  and  property  and  things  in  action  held  in 
trust  for  him,  when  such  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from  some  person  other  than  the  debtor  him- 
self, are  expressly  excepted. 

3.  A  legacy  in  the  hands  of  an  executor  upon  no  other  trust  than  to 
pay  it  over  to  the  legatee,  is  riot  held  in  trust  within  the  meaning  of 
the  exception  in  the  statute.  Such  a  legacy  may  be  reached  by  a 
judgment  creditor  of  the  legatee,  by  proceedings  under  the  statute. 

42 
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But  where  a  fund  is  given  to  executors  with  directions  to  invest  it, 
and  to  pay  to  a  legatee,  during  his  life,  the  interest  and  income 
thereof,  at  such  times,  in  such  manner,  and  in  such  amounts  as  the 
executors  shall  deem  prudent,  there  is  present  the  essential  qualities 
of  a  trust — confidence,  discretion  and  active  duties  to  be  performed  by 
the  trustee — and  the  principal  fund,  and  the  interest  and  income 
thereof,  are  held  in  trust  within  the  meaning  of  the  exception  in  the 
statute.  Neither  the  principal  fund  nor  the  accumulations  of  interest 
which  the  executors  have  kept  back  from  the  legatee  for  life  because 
they  have  not  deemed  it  prudent  to  pay  it  over  to  him,  can  be  reached 
in  the  court  of  chancery  by  a  judgment  creditor  of  the  legatee  for  life, 
and  be  applied  in  payment  of  the  judgment,  under  the  statute. 

4.  A  testator  gave  to  his  executors  the  sum  of  $250,000  in  trust,  to 
be  kept  safely  invested,  and  to  pay  to  his  son  the  interest  and  income 
of  such  sum,  at  such  times,  in  such  manner,  and  in  such  amounts  as 
his  executors  should  deem  most  prudent,  for  and  during  his  natural 
life,  and  upon  his  death,  leaving  issue,  then  to  hold  the  said  sum  of 
$250,000  for  the  benefit  of  such  issue,  ko. — Held, 

(1)  That  the  legatee  for  life  was  entitled  to  the  whole  interest  and 
income  derived  from  the  investment,  during  his  life^  subject  to  a 
reasonable  discretion  on  the  part  of  the  executors  as  to  the  times, 
manner  and  amounts  of  the  payments.  • 

(2)  That  accumulations  of  interest  which  the  executors  had  in 
hand,  which  they  had  not  deemed  it  prudent  to  pay  to  the  legatee  for 
life,  cannot  be  reached  by  his  judgment  creditors  in  satisfaction  of  their 
judgments,  either  at  law,  by  supplementary  proceedings  under  the  act 
concerning  executions  {Bev.  p.  393),  or  in  equity,  under  the  statute 
above  referred  to. 


On  bill  for  the  construction  of  the  will  of  Charles  G. 
Sisson,  deceased. 

On  appeal  from  the  decree  of  the  chancellor,  reported  m 
Hardenburgh  v.  Blair,  3  Stew.  42. 

Mr.  L.  Zabriskie  and  Mr.  R.  Gilchrist,  for  complainants. 

Mr.  H.  S.  White,  for  Charles  G.  Sisson,  Jr. 

Mr.  J.  A.  Blair,  pro  se. 

Mr.  C.  A.  Hartshome,  for  judgment  creditors. 
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Charles  G.  Sissou,  deceased,  by  his  last  will,  proved  April 
^Ist,  1874,  among  other  devises  and  bequests,  made  the  fol- 
lowing : 

"I  do  give,  devise  and  bequeath  to  my  executors  hereinafternamed, 
and  the  survivors  or  survivor  of  them,  the  sum  of  one  million  of 
dollars,  in  trust  as  follows  :     That  my  executors,  and  the  survivors  and 
survivor  of  them,  shall  hold  in  trust  for  each  one  of  my  four  children, 
Elias  H.  Sisson,  Eva  B.,  the  wife  of  John  Hull  Browning,  Charles  G. 
Sisson,  Jr.,  and  Elizabeth  B.  Sisson,  and  his  or  her  issue,  the  sum  of 
two  hundred  and    fifty    thousand   dollars,   to   be   kept   by   my    said 
executors  safely  invested,  upon  bond  and  mortgage,  or  other  proper  or 
approved  security,  and  shall  pay  to  each  one  of  my  said  four  children, 
at  such  times,  in  such  manner  and  in  such  amounts  as  ray  said  execu- 
tors shall  deem  most  prudent,  the  interest  and  income  of  such  sum  of 
two  hundred  and  fifty  thousand  dollars  so  devised  in  trust  for  each, 
during  his  or-her  natural  life,  and  upon  the  death  of  any  or  either  of 
my  said  three  children,  Eva,  Charles  and  Elizabeth,  leaving  issue  him 
or  her  surviving,  that  the  interest  and  income  of  such  sum  of  two  hun- 
dred and  fifty  thousand  dollars  so  devised  in  trust  for  such  child  so 
dying,  shall  be  applied  and  paid,  as  far  as  necessary  and  proper,  in  the 
ppinion  of  my  said  executors,  for  the  maintenance   and   support  of 
such  issue,  until  all  such  issue  (or  all  who  shall  not  have  died  before), 
shall  attain  the  age  of  twenty-one  years,  and  no  longer,  and  when  all 
such  issue  of  any  of  my  said  three  last-named  children  so  dying,  or  the 
youngest  of  such  issue  living  shall  attain  the  age  of  twenty-one  years 
(or  if  they  shall  all  be  at  that  age  on  the  death  of  their  parent),  that 
then  my  said  executors,  or  the  survivors  or  survivor  of  them,  shall  pay 
over  and  transfer  absolutely  to  such  issue  the  whole  of  said  sum  of  two 
hundred  and  fifty  thousand  dollars,  and  the  accumulations  thereof,  if 
any  there  be,  dividing  the  same  equally  between  them,  if  more  than 
one,  in  such  manner  that  the  children  of  a  deceased  child  of  my  said 
three  children  shall  take  the  share  their  parent  would  take  if  living. 
And  if  any  of  my  said  three  children  shall  die  without  leaving  issue 
living  at  the  time  of  his  or  her  death,  or  if,  so  leaving  issue,  such  issue 
shall  all  die  before  the  youngest  living  shall  attain  the  age  of  twenty- 
one  years,  that  then  such  sum  of  two  hundred  and  fifty  thousand 
dollars  so  devised  in  trust  for  such  child  and  his  or  her  issue,  and  the 
accumulations,  if  any  there  be,  shall  be  equally  divided  among  my 
remaining  children,  and  the  issue  of  such  as  may  be  dead,  in  manner 
aforesaid." 
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Mr.  Robert  Gilchrist,  for  appellants. 

I.  The  court  of  chancery  cannot  appropriate  the  property 
of  a  debtor  to  the  payment  of  his  debts  except  under  the 
heads  of  account,  fraud,  trust,  accident,  or  mistake,  or  where 
the  trust  has  ceased  and  is  not  active,  or  by  virtue  of  some 
statutory  authority. 

Dishorough  v.  Outcalt,  Sax.  309,  310  ;  Woodruff  v.  Johnson^ 
4  Hal.  Ch.  729 ;  Frazier  v.  Barnum,  4  C.  K  Gr.  317 ;  Don- 
ovan v.  Fi7in,  Hopk.  Ch.  59;  also.  Bacon  v.  Bonham,  12  C. 
E.  Gr.  209;  21  Conn.  1,  8,  9;  1  Otto  716. 

Nor  has  the  rule  ever  been  otherwise  in  England.  Rider 
v.  Kidder,  10  Ves.  368.  See,  also,  Nichols  v.  Eaton,  1  Otto 
716;  Bacon's  Abr.,  Execution,  A  ;  Gilbert  on  Executions  p. 
37 ;  3  Black.  Comm.  411-421 ;  4  Kent's  Comm.  429 ;  English 
Statutes  at  Large,  vol.  6,  p.  74;  3  Blackstone  (Cooky's)  419, 
note  (6) ;  3  Kerr's  Blackstone  ;  2  Hovenden's  Blackstone  (18 
ed.)  474,  note  3,  not  in  Chitty's  edition ;  Freeman  on  Execu- 
tions, §  6  ;  Higden  v.  Williamson,  3  P.  Wms.  132 ;  Dundas  v. 
Dutens,  1  Ves.  198 ;  Domett  v.  Bedford,  6  T.  P.  684 ;  3  Ves. 
149  ;  Brandon  v.  Robinson,  18  Fes.  429  ;  Wilkinson  v.  Wilkin- 
son, 3  Swans.  515,  522  ;  Nichols  v.  Eaton,  1  O^to  716  ;  Piercy 
V.  Roberts,  1  i/y^.  ^  iT.  4. 

n.  The  jurisdiction  of  chancery  in  New  Jersey,  other  than 
that  under  the  heads  of  account,  fraud,  trust,  accident  or 
mistake,  or  where  a  trust  has  ceased  and  is  no  longer  active, 
to  appropriate  a  debtor's  property  to  the  payment  of  his 
debts,  depends  upon  statutes  which  except  out  of  their 
operation  the  case  under  discussion. 

Disborough  v.  Outcalt,  Sax.  309,  310 ;  Woodruff"  v.  Johnson, 
4  Bal.  Ch.  729  ;  Fi-azier  v.  Barnum,  4  C.  E.  Gr.  317 ;  Bacon 
V.  Bonham,  12  C.  E.  Gr.  209. 

m.  But  in  this  case  the  right  of  the  receiver  to  get  or  sue 
for  anything,  is  limited  to  "  property  ormoney,  or  things  in 
action  due  him  (the  debtor),  or  held  in  trust  for  him,  where 
the  trust  has  been  created  by,  or  the  fund  held  in  trust  has 
proceeded /rom  himself." 
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lY.  Whatever  power  a  court  of  equity  has  over  a  trust 
fund  to  appropriate  it  to  the  payment  of  the  cestui  que  trust's 
debts,  it  has  this  power  only  where  there  is  a  clear  right  in 
the  cestui  que  trust  himself  to  reach  the  fund  by  his  own  bill,  ■ 
under  the  equity  head  of  jurisdiction,  called  Trust. 

Hill  on  Trustees  485;  Pritchard  v.  Juinchant,  Amb.  126; 
5  Ves.  596,  note  ;  2  Sugd.  Powers  183  ;  Godden  v.  Crowhurst, 
10  Sim,  642;  Perry  on  Trusts,  §  386  (a),  (b) ;  Eeife  v.  Geyer, 
59  Pa.  393;  Wells  v.  McCall,  64  Pa.  207;  Twopenny  v. 
Peyton,  10  Sim.  487 ;  Piercy  v.  Roberts,  1  Myl.  #  iT.  4;  iez^m 
o^i  Trasfe  p.  538 ;  Hdl  on  Trustees  70,  486,  490,  492 ;  Lewin 
542,  543  ;  Liversey  v.  Harding,  Taml.  460 ;  Collins  v.  Fm%, 
Cbiy^er  (1837-8),  p.  472;  Brandsen  v.  Woolredge,  Amb. 
507 ;  Bennell  v.  Honeywood,  Amb.  708  ;  J/aAo?^  v.  ,^am^e,  1 
1  Sch.  ^  Lef.  Ill ;  Supple  v.  Lawson,  Amb.  729 ;  Po«er  v. 
Chapman,  Amb.  98 ;  P^^rreK  v.  Burrell,  Amb.  660  ;  Bristow 
V.  Ward,  2  Fes.  337 ;  Boyle  v.  PfsA.  o/  Petersborough,  1  Fe5. 
299  ;  AW y- Gen.  v.  Mosley,  2  DeG.  ^  Sm.  399  ;  Prendergaso 
V.  Prendergast,,Z  H.  L.  Cases  195 ;  iV"/cAo?5  v.  Eaton,  1  O^to 
716 ;  Aleyn  v.  Belchier,  1  ie«d  Ozs.  m  ^g-.  304,  and  notes. 

Mr.  L.  Zabriskie,  for  appellants. 

I.  Previous  to  the  statutes  of  March  20th,  1845  (P.  L.  141), 
March  7th,  1850  (P.  L.  301),  and  April  12th,  1864  (P.  L. 
704),  the  court  of  chancery  had  no  jurisdiction  to  aid  a 
judgment  creditor,  in  subjecting  to  the  payment  of  his  judg- 
ment such  property  of  the  debtor  as  could  not  be  reached 
by  execution,  except  in  cases  of  fraud,  or  secret  trust  amount- 
ing to  fraud.  It  would  not  come  to  his  aid  on  the  bare 
allegation  that  the  debtor  had  rights  in  action  or  property 
in  trust,  which  could  not  be  made  the  subject  of  levy  under 
an  execution  at  law. 

Disborough  v.  Outcalt,  Sax.  298 ;  Woodruff  v.  Johnson,  4 
Hal.  Ch.  729;  Whitney  y.  Rabbins,  2  C.  E.  Gr.  360;  Green  v. 
Tantam,  4  C.  E.  Gr.  105,  6  C.  E.  Gr.  364 ;  Higden  v.  Wil- 
liamson, 3  P.  Wms.  131 ;  '  Moth  v.  Frame,  Amb.  394 ;  Bran- 
don V.  Robinson,  18  Ves.  429;    Green  v.  Spicer,  1  Russ.  ^-  M. 
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395  ;  Piercy  v.  Roberts,  1  Jfy?.  (f  TT.  4  ;  Graves  v.  Dolphin,  1 
Sim.  66  ;  Snowden  v.  Dales,  6  Sim.  524  ;  Twopenivj  v.  Peyton, 
10  Sim.  ■  487  ;  Godden  v.  Crowhurst,  Id.  642  ;  Young  husband 
V.  Gisborn,  1  0)?^.  400;  ior^  v.  ^m/^t?,  1  F.  ^  C.  98; 
Wilkinson  v.  Wilkinson,  3  Swans.  514 ;  Pym  v.  Lockyer,  12 
aS'/??!.  394;  Rockford  v.  Hackman,  9  Hare  475;  Kearsley  v. 
Woodcock,  3  iJrtre  185  ;  Rippon  v.  Norton,  2  5my.  63;  P«^e 
V.  Wa?/,  3  7f/.  20  ;  A'^'e/iofe  v.  ^a/ow,  1  Otto  716  ;  Graf  v.  Bon- 
nett,  31  iV.  F.  9 ;  6^o«  v.  Cook,  7  P«?;^e  521 ;  Kane  v.  G^o^^, 
24  Wend.  641 ;  -Hbne  v.  Va.n  Schaick,  7  Pa?V/e  222 ;  Grout  v. 
Tan  Schoonoven,  1  Sandf.  Ch.  336 ;  C^i^fe  v.  PooZe,  8  Paz^e- 
83  ;  Stewart  v.  McMartin,  5  .Bar6.  438  ;  Brarnhall  v.  Ferris, 
14  iV.  r.  81 ;  G^ra/ V.  Jfasow,  4  Sandf.  Ch.  357  ;  Pr^aw  v. 
Knickabacker,  1  P<2r6.  CA.  409 ;  Hadden  v.  Spader,  20  Johns. 
554 ;  Donovan  v.  P'm??,  J^oi^^'-  C*/?.  59;  Bogart  v.  Perry,  1  Johns.. 
Ch.  52 ;  Hendricks  v.  Robinson,  2  Id.  283 ;  Bayard  v.  -Hod- 
man, 4  Jb/ms.  OA.  450  ;  Partridge  v.  6^o/)j9,  J.m6.  596  ;  Toy- 
tor  V.  JoTies,  2  Atk.  600 ;  Demurest  v.  Terhune,  3  C  -E'.  6^r. 
532 ;  Dunclas  v.  Dutens,  1  Ves.  196  ;  PfcZer  v.  Kidder,  10  F^.?. 
368;  Pa/?A;  of  England  v.  Z/Wwn,  15  Fes.  569;  ITorn  v.  IZbm, 
Amb.  79  ;  Jfm//  v.  Dupine,  2  J.^A'.  60,  wofe  ;  Frazier  v.  Pc«'- 
wwm,  4  C.  -E".  G^r.  316;  Hallett  v.  Thompson,  5  Pa^^^e  583; 
GV(7/v.  .¥a5o?2,  4  feTit?/.  S37,  2  Barb.  Ch.  79;  *S'fe?mr^  v.  Mc- 
Martin, 5  P«r6.  438;  Graff  v.  Bonneti,  31  iV.  F.  9;  Lewin  on 
Trusts  538  ;  Hill  on  Trustees  485  ;  Alleyn  v.  Belchier,  1  iearf. 
Cas.inEq.  304,  and  notes  ;  Perry  on  Trusts  248. 

iHfr.  CA«5.  ^.  Hartshorne,  for  respondents. 

I.  The  interest  of  the  defendant,  Charles  G.  Sisson,  in 
the  fund  sought  to  be  reached,  is  absolute  and  assignable. 

Wells  V.  Fly,  3  Stock.  175  ;  Lyyich  v.  Utica  Ins.  Co.  18  Wend. 
245  ;  Gleason  v.  Fayerweather,  4  Gray  348  ;  Hallett  v.  Thomp- 
son, 5  P«?V/6  583 ;  Livingston  v.  Stickles,  8  P<r«^e  398 ;  F<rm 
Rensselaer  v.  Hayes,  19  N.  F.  68;  Smith  Lead.  Cas.  100;  iVew- 
AiVA;  V.  Newkirk,  2  Cai.  335  ;  ifc  Williams  v.  Risley,  2  Serg.  ^ 
R.  507 ;  TFa^A-er  v.  Vincent,  19  Prt.  369 ;  -ffcm/e^  v.  Northam.p- 
ton,  8  i/a5s.  3;  Schermerhorn  v.  Negus,  1  Den.  448;  2  Pe(//l 
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on  Wilk,  §  288  {note  30) ;  Rockford  v.  Hackman,  9  Hare  475  ; 
Keyser's  Appeal,  57  Pa.  St.  236;  Kcenig's  Appeal,  57  Pa.  St. 
352 ;  Wilkinson  v.  Wilkinson,  3  Swans.  528 ;  Graves  v. 
Dolphin,  1  »S?m.  66 ;  2  iJec?/".  on  WiY^s,  §  289 ;  1  Jarman  on 
Wills  816 ;  Hill  on  Trustees  395 ;  Brandon  v.  Robinson,  18 
Ves.  429  ;  Graves  v.  Dolphin,  1  ^S'm.  66  ;  Rippon  v.  Norton, 
2  ^eay.  64;  Yarnold  v.  Moorehouse,  1  Puss.  ^  M.  364; 
Snowden  v.  Dales,  6  A^zm,  524 ;  Pierce/  v.  Roberts,  1  J/?/?.  ^ 
^.  4 ;  Younghusband  v.  G'isborne,  1  Cb^^.  400 ;  Hallett  v. 
Thompson,  5  P«i^e  583;  DeGraw  v.  Clason,  11  Pm^^^e  137; 
.Sm;7/i  V.  il/oore,  37  J./a.  330 ;  Robertson  v.  Johnson,  36  ^^a. 
197  ;  10  .4^a.  328  ;  27  ^/a.  175  ;  2  /rerf.  Hq.  184 ;  S^orj/  ^g. 
Jur.  §  974  (a)  ;  Ames  v.  C/arA',  106  Jl^ass.  573  ;  Rome  Exch. 
Bank  v.  Eames,  4  ^66.  (/V.  7.)  ^2?p.  i)ec.  83;  Titlinghast  v. 
Bradford,  6  R.  I.  205;  Palmer  v.  ,S/a'ens,  15  (?raj/  343; 
Foley  V.  Burnell,  1  Pro.  C.  C.  274 ;  Johnson  v.  Coww.  Pan/l-, 
21  Conn.  148  ;  Davenport  v.  Z/acow,  17  Conw.  278  ;  Watson  v. 
Cleveland.  21  Con??.  538;  iez^m  on  TrMsis,  §  1;  Hill  on 
Trustees  488 ;  Aleyn  v.  Belcher,  1  Eden  132 ;  iy^ac?.  Cas.  in 
Eq.  304  awo?  notes  ;  4  Z'en^  Cowm.  330  ;  Lewin  on  Trusts  735 ; 
Wilkinson  v.  PF?7Afnson,  3  Swans.  528  ;  Whitford  v.  Rickeit,  2 
iTeen  608 ;  Z"mn  v.  Leggett,  2  *S2m.  479  ;  Jn  re  aS'/w^^^'s  Trusts, 
4  DeC.  ifcr.  ^  G:  404. 

n.  The  court  of  chancery  has  power,  without  statute,  by 
force  of  its  inherent  jurisdiction,  to  reach  any  kind  olP 
assignable  property,  that  cannot  be  taken  by  execution  at 
law,  and  to  apply  it  in  payment  of  a  judgment  against  its 
owner. 

Hidden  v.  Spader,  20  Johns.  554 ;  Bayard  v.  Hoffman,  4 
Johns.  Ch.  450  ;  Hallet  v.  Thompson,  5  Paige  583  ;  lYlling- 
hast  V.  Bradford,  5  R.  I.  205 ;  Outcalt  v.  Van  Winkle,  1  Gr. 
Ch.  513 ;  Hays  v.  Doane,  3  Slock.  84  ;  Bowne  v.  Scudder,  1 
Vr.  340;  Donovan  v.  Mnn,  Hopk.  Ch.  59;  Edmonston  v. 
Hyde,  1  Paige  637;  Tarbellv.  Griggs,  Sid.  207  ;  Pendleton  v. 
Perkins,  49  Jfo.  565  ;  McNab  v.  ^m/(/,  41  III.  326  ;  -Story's 
^^.  Jur.  §  1214  ;    7re^o  v.  Skinner,  42  i/t/.  426 ;    Gordon  v. 
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Loioell,  21  Me.  251 ;  Bigelow  v.  Society,  11  Vt.  283 ;  Ruyby 
V.  Robinson,  10  Ala.  702 ;  Iron  Go.  v.  G^ooo^a?,  39  N.  R.  223 ; 
Tappan  v.  Evens,  11  iV,  i/".  326  ;  Disbar ough  v.  Outcall,  Sax. 
309  ;  Woodruff  V.  Johnson,  4  ^a^.  C/?.  120  ;  iTa^^^^erf  v.  Davi- 
son, 2  5'<r)c/^.  290;  Wells  v.  ^^j/,  3  Stock.  172;  i?o6er<5  v. 
i/od'^es,  1  C.  E.  Gr.  300 ;  Whitney  v.  Bobbins,  2  C.  J^.  (?r. 
360 ;   Tanium  v.  Green,  4  (7.  E.  Gr.  105  ;  27  Ind.  384. 

III.  The  original  power  of  the  court  of  chancery  over 
this  species  of  property  is  not  divested  or  affected  by  the 
Btatute — the  statute  simply  prescribing  another  method  of 
reaching  the  same  property. 

McLeod  V.  Smith,  1  Black  459 ;  Darien  v.  Fairborn,  1  How. 
636 ;  U.  S.  V.  Hair  Pencils,  1  Paine  400 ;  Dash  v.  Van 
Kleek,  7  Johns.  479 ;  Columbian  Manuf.  Co.  v.  Vanderpool,  4 
Conn.  556 ;  Wallace  v.  Bassett,  41  Barb.  92 ;  Crittenton  v. 
Calson,  5  Ow.  165 ;  Jackson  v.  Bradt,  2  Ca?'.  169 ;  G^ooc/i  v. 
Stephenson,  13  J/g.  371 ;  7>5on  v.  Postlewaite,  13  7^^.  727 ; 
Dugan  v.  Gitting,  3  (?27^  138;  15  (9a.  361 ;  Davenport  v.  Barnes, 
Pen.  211 ;  <S<a^e  v.  Norton,  3  Za6.  38  ;  Tl/r^a^^  v.  Griggs,  3 
Prtz^e  207  ;  Edmerston  v.  Z/ycife,  1  Paige  638  ;  McDermott  v. 
5/ron^,  4  Jo/i)?5.  CA.  687 ;  Bay  State  Iron  Co.  v.  Good  hall,  39 
N.  H.  ;  Halsted  v.  Davidson,  2  Stock.  290  ;  3  Paz^e  207,  234 ; 
39  iV.  H.  223;  Z/eroy  v.  jRo^ers,  3  Paige  234;  ^mes  v.  CTar/t, 
106  Mass.  573;  Halleti  v.  Thompson,  5  Paz^e  583;  DeGraw 
V.  Clason,  11  Pai^e  136  ;  TFe^^s  v.  ^(v,  2  aS/ocA:.  5W^m  ;  iJa?- 
s/^c^  V.  Davison,  supra ;  7lf^7?er  v,  Mackenzie,  2  «S<e!/).  291. 

IV.  Assuming  that  the  court  has  an  inherent  jurisdiction, 
independent  of  statute,  to  apply  the  equitable  interest  of  the 
judgment  debtor  in  payment  of  the  judgment  creditor's 
claim;  then,  in  this  case,  the  court  will  direct  the  executor 
to  apply  that  equitable  interest  to  that  purpose  through  the 
receiver's  hands. 

V.  Construction  of  the  statute. 

Hallett  V.  Thompson,  5  Paige  583 ;  DeGraw  v.  Clason,  11 
Paige  136 ;  Graff  v.  Bonnett,  31  N.  Y.  9  ;  Tillinghast  v. 
Bradford,  5  R.  I  205  ;   Outcalt  v.  Van  Winkle,  1  Gr.  Ch.  513. 
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VI.  The  trustees  have  no  discretion  with  the  income  already 
accumulated  and  on  hand,  as  against  the  receiver,  who  repre- 
sents the  cestui  que  trust,  or  a  creditor  for  value. 

Watson  V.  Cleveland,  21  Conn.  538  ;  Wells  v.  Ely,  3  Stock. 
173 ;   Bacon  v.  Bonham,  12  C.  -EJ.  G^r.  209. 

Vn.  The  ces1?ii  que  trust  is  entitled  to  the  whole  of  the 
income  of  the  trust  fund ;  the  trustees'  discretion  is  limited 
to  the  times,  manner  and  amounts  in  which  the  whole  income 
shall  be  paid. 

Green  v.  t^picer,  1  Russ.  ^  M.  395  ;  Piercy  v.  Roberts,  1 
Myl.  #  ^.  4 ;  Stephens  v.  iawjri/,  2  F.  &  G  87  ;  Cow^es  v. 
Brown,  4  Co^?.  77  ;  Lewin  on  Trusts  758. 

Depue,  'J. 

This  bill  was  filed  by  the  executors  of  Charles  G.  Sisson, 
deceased,  for  the  aid  and  direction  of  the  court  of  chancery 
in  the  execution  of  the  trusts  declared  in  the  above-quoted 
(p.  647)  clause  of  the  testator's  will. 

The  parties  to  the  suit  are  Charles  G.  Sisson,  Jr.,  one  of 
the  testator's  sons  above  named,  Van  Antwerp  and  Mabie, 
judgment  creditors  of  the  said  Charles,  and  Blair,  who  was 
appointed  receiver  under  supplementary  proceedings  had 
upon  said  judgment. 

The  net  income  of  the  fund  set  apart  by  the  testator  for 
his  son  Charles,  is  over  $14,000  a  year.  Of  this  income  the 
executors  have  in  their  hands  a  considerable  sum,  which 
they  have  kept  back  from  him  because  they  have  not,  in  the 
exercise  of  their  discretion  under  the  trust  imposed  on  them 
by  the  will,  deemed  it  prudent  to  pay  it  over  to  him. 

All  the  defendants  answered. 

The  bill  and  answers  filed  present  several  questions  for 
the  consideration  and  direction  of  the  court : 

First.  Charles,  by  his  answer,  claims  that  the  executors 
are  bound  to  pay  to  him  the  whole  income  of  his  share  of 
the  said  trust  funds  as  fast  as  it  accumulates,  and  that  they 
have  not  the  discretion  to  withhold  the  same,  or  any  part 
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thereof,  from  him,  whenever  he  may  demand  payment 
thereof. 

There  is  no  direction  that  any  portion  of  the  interest  or 
income,  which  the  executors  shall  not  have  paid  over  to  the 
life  tenant,  shall  sink  into  the  residue  of  the  testator's 
estate ;  nor  that  accumulations  from  such  a  source  shall  go 
to  increase  the  corpus  of  the  fund.  The  direction  for  adding 
accumulations  of  interest  to  the  principal  applies  only  to  the 
interest  and  income  accruing  after  the  death  of  the  life  ten- 
ants, which  shall  not  be  necessary  for  the  maintenance  and 
support  of  their  issue  during  minority. 

There  is,  in  effect,  no  difference  between  the  language  in 
which  the  gift  of  the  interest  and  income  to  the  life  tenant 
is  made,  and  a  gift  in  express  w^ords  of  the  whole  of  the 
interest  and  income.  It  is  an  absolute  and  unqualitied  gift 
of  the  interest  and  income  derived  from  the  fund  invested. 
The  executors  have  a  discretion  with  respect  to  the  time, 
manner  and  amounts  in  which  it  shall  be  paid  over,  but  this 
discretionary  power,  and  the  mode  in  which  it  shall  be 
exercised,  will  not  abridge  or  qualify  the  substantive  gift  to 
the  life  tenant  of  the  interest  and  income.  It  is  his  abso- 
lutely, and  any  accumulations  of  interest  during  his  life,  not 
paid  over  to  him,  will,  at  his  death,  go  to  his  personal  repre- 
sentatives, and  not  to  his  issue,  under  the  testator's  will. 
Green  v.  Spicer,  1  Russ.  ^  31.  395  ;  Barber  v.  Barber,  3  Myl.  S^ 
Or.  688 ;  Beemr  v.  Partridge,  11  Sim.  228.  The  distinction 
is  between  a  mere  power,  which  is  left  discretionary  with 
the  donee,  and  a  trust  in  connection  with  w^hich  there  is  a 
discretion  lodged  with  the  trustee  as  to  the  manner  in  which 
it  shall  be  performed.  Simple  powers,  which  are  purely  dis- 
cretionary, are  not  imperative.  Trusts  are  always  impera- 
tive, and  while  a  court  of  equity  will  not  ordinarily  interfere 
with  the  discretion  of  a  trustee  fairly  exercised,  yet  it  will 
not  permit  the  discretion  to  be  so  exercised  as  to  defeat  the 
substantial  purposes  of  the  trust.  2  Spence's  Eq.  Jur.  81-88 ; 
2  Lead.  Cas.  in  Eq.  964,  )iote  to  Hastings  v.  Glyn.  The  tes- 
tator does  not  direct  the  payment  of  the  accrued  interest  and 


3  Stew.]  MARCH  TERM,  1879.  655 

Hardenburgh  v.  Blair. 

income  to  the  life  tenant  at  any  stated  time,  either  annually 
or  otherwise.  He  expressly  gives  his  executors  a  discretion 
as  to  the  time,  manner  and  sums  in  which  the  interest  and 
income  shall  be  paid  over.  They  are  not  required  to  pay  it 
over  as  fast  as  it  accrues,  or  whenever  demanded.  They 
have  a  reasonable  discretion  over  the  subject,  and  the  life 
tenant  is  entitled  to  the  interest  and  income  when  collected 
by  the  executors,  subject  to  a  reasonable  discretion  on  the 
part  of  the  executors,  as  to  the  time,  manner  and  amount 
of  the  payments. 

Second.  Blair  claims  to  have  paid  to  him,  out  of  the  accu- 
mulated interest  in  the  hands  of  the  executors,  a  sufficient 
sum  to  pay  the  judgment  with  respect  to  which  he  was 
appointed  receiver.  Van  Antwerp  and  Mabie  recovered  a 
judgment  in  a  court  of  law  against  the  testator's  son 
Charles,  and  Blair  was  appointed  receiver,  under  supple- 
mentary proceedings  for  discovery,  in  aid  of  execution 
creditors,  pursuant  to  the  act  concerning  executions  [Rev, 
p.  393). 

The  jurisdiction  of  a  court  of  law  to  compel  discovery  of, 
and  apply  in  satisfaction  of  a  judgment,  the  property  of  the 
judgment  debtor,  which  is  not  liable  to  levy  and  sale  under 
an  execution  at  law,  is  purely  statutory.  A  court  of  law  has 
no  original  or  inherent  jurisdiction  over  the  subject.  Its 
powers  in  the  premises  are  such,  and  such  only,  as  are  con- 
ferred by  statute.  Whatever  right  Blair,  as  receiver,  has  in 
the  moneys  now  in  controversy,  he  must  have  acquired  by 
force  of  the  statute  under  which  he  was  appointed.  The 
twenty-fourth  section  of  the  act  expressly  limits  the  power 
of  the  judge  to  compel  discovery,  to  cases  in  which  the  peti- 
tion therefor  shall  allege  a  belief  that  the  judgment  debtor 
"  hath  property  or  money  or  things  in  action  due  to  him,  or 
held  in  trust  for  him,  where  the  trust  has  been  created  by,  or 
the  fund  held  in  trust  has  proceeded  from  himself."  If  no  such 
property  or  things  in  action  shall  be  discovered,  the  judge 
is  required  to  dismiss  the  petition  of  the  judgment  creditors 
with  costs.  (Bev.  p.  394,  §  27.)  But  if  the  examination  results 
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in  such  discovery  that  the  judge  is  not  compelled  to  dismiss 
the  petition,  then  he  is  required  to  appoint  a  receiver  "  of 
the  property  and  things  in  action  belonging  or  due  to,  or 
held  in  trust  for  such  debtor  as  aforesaid,  who  thereby  shall 
receive  autViority  to  possess,  receive,  and,  if  need  be,  in  his 
own  name,  as  such  receiver,  sue  for  such  property  or  things 
in  action ;"  and  such  judge  shall  order  said  judgment  debtor 
to  convey  and  deliver  to  such  receiver  "  all  such  property  and 
rights  in  action,  and  the  evidence  thereof."  [Rev.  p.  394,  §  26.) 
This  statute  enlarged  the  powers  of  courts  of  law  in  subject- 
ing the  property  of  a  judgment  debtor  to  the  payment  of  the 
judgment  debt.  It  enabled  a  court  of  law,  by  means  of  a 
receiver,  to  reach  property  which  could  not  be  levied  on  by 
execution,  such  as  the  choses  in  action  of  the  defendant, 
which  are  incapable  of  being  seized  under  execution,  and 
property  held  in  trust  for  him,  which  could  not  be  levied 
on  and  sold  under  execution.  In  this  respect  the  powers 
of  the  court  were  increased.  But  it  is  entirely  clear,  from 
a  reading  of  the  act,  that  its  power  over  money  and  things 
in  action,  held  in  trust,  was  extended  no  further  than  to 
trusts  created  by  the  debtor  himself.  Frazier  v.  Barnum,  4 
C.  E.  Gr.  316 ;  Mahhett  v.  Williams,  2  Keyes  457 ;  Campbell 
V.  Foster,  35  N.  Y.  361 ;  Freeman  on  Executions  §  420. 

If  the  moneys  in  question  are  held  in  trust  within  the 
meaning  of  this  statute,  the  trust  not  having  proceeded 
from  the  debtor  himself,  Blair,  as  receiver,  had  no  power 
over,  ani  no  right  to  collect  or  receive  them,  in  virtue  of 
his  appointment  as  receiver,  and  therefore  will  not  be  enti- 
tled to  any  decree  to  that  effect.  In  that  event  he  has 
acquired  no  title  or  interest  in  the  funds  in  dispute  which 
this  court  can  aid. 

Third.  But  Van  Antwerp  and  Mabie,  the  judgment  credit- 
ors, are  also  parties  to  this  suit  as  defendants.  They  set  up 
their  rights  as  judgment  creditors,  and  claimthatin  equity  the 
accumulated  interest  in  the  complainant's  hands  belonging 
to  the  judgment  debtor,  is  chargeable  with  the  payment  of 
their  judgment.     Their  answer  is  in  the  nature  of  a  credit- 
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or's  bill,  and  in  this  way  the  question,  whether  these  moneys 
can  in  equity  be  reached,  and  applied  in  payment  of  a  judg- 
ment creditor  of  the  cestui  que  trust,  is  presented. 

The  jurisdiction  of  the  court  of  chancery  over  this  subject 
is  also  regulated   by   statute.      The  earliest  act  was  that 
of  March    20th,  1845,   which  was   followed  by   a  supple- 
ment passed  April  12th,  1874.     These  two  acts,  in  the  revi- 
sion of  1874,  were  embodied  in  the  chancery  act,  as  sec-^ 
tions  eighty-eight  to  ninety-four,  inclusive.     {Bev.  p.  120.) 
By  the  act  of  1845,  on  the  return  of  an  execution  issued 
on  a  judgment  at  law,   unsatisfied  in  whole  or  in  part, 
leaving  a   balance    due   exceeding    one    hundred    dollars, 
exclusive  of  costs,  the  plaintiff  in  the  execution  may  file  a 
bill  in  chancery  to  compel  discovery  "of  any  property  or 
thing  in  action  belonging  to  the  defendant  in  such  judgment, 
and  of  any  property,  money  or  thing  in  action  due  to  him, 
or  held  in  trust  for  him,  except  such  property  as  is  now 
reserved  by  law-,  and  to  prevent  the  transfer  of  any  such 
property,   money  or  thing  in  action,  or   the   payment   or 
delivery  thereof  to  the  defendant,  except  when  such  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from 
some  person  other  than  the  defendant  himself"  and  the  court  was 
expressly  empowcfod  "to  compel  such  discovery,  and  to 
prevent  such  transfer,  payment  or  delivery,  and  to  decree 
satisfaction  of  the  sum  remaining  due  on  such  judgment 
out  of  any  personal  property,  money  or  thing  in  action 
belonging  to  the  defendant,  or  held  in  trust  for  him,  with  the 
exception  above  stated."    (P.  L.  1845  p.  141).    The  supplement 
of  1864  is  more  specific  in  the  enumeration  of  the  property 
of  the  judgment  debtor,  which,  by  these  proceedings,  may 
be  discovered,  and  by  the  decree  of  the  court  applied  in 
satisfaction  of  the  judgment.     It  enumerates  debts  due  to 
the  judgment  debtor  otherwise  than  for  his  labor  or  personal 
services,  or  for  the  labor  or  services  of  any  member  of  his 
family,  and  money  or  property  in  possession  or  action  held 
in  trust  for  him,  or  for  his  use,  "  except  such  property  as  is 
now  reserved  by  law,  or  when  such  trust  has  been  created  by,  or 


658  COURT  OF  ERRORS  AND  APPEALS.    [30  Eq- 

Hardenburgh  v.  Blair. 

the  fund  so  held  in  trust  has  proceeded  from  some  person  other 
than  the  debtor  himself."  In  other  respects  the  last-mentioned 
act  merely  regulated  the  mode  of  procedure.  It  gave  the 
chancellor  power  forthwith,  on  filing  the  bill,  properly  veri- 
fied, in  term  time  or  vacation,  to  make  an  order  that  the 
judgment  debtor  do  appear  before  a  master  to  make  dis- 
covery, under  oath,  at  such  time  and  place  as  the  chancellor 
should  designate,  instead  of  the  dilatory  and  unsatisfactory 
method  of  discovery  by  answer ;  and  authorized  the  appoint- 
ment, under  some  circumstances,  of  a  receiver  j)cndente  lite. 
(P.  L.  1864  p.  704).  In  both  these  statutes,  money  or 
property  in  possession  or  action,  held  in  trust  for  the  judg- 
ment debtor  is  expressly  excepted  out  of  the  jurisdiction  of 
chancery,  "  when  such  trust  has  been  created  by,  or  the 
fund  so  held  in  trust  has  proceeded  from  some  person  other 
than  the  debtor  himself." 

But  it  is  contended,  on  behalf  of  the  judgment  creditor, 
that,  independently  of  the  acts  of  1845  and  1864,  chancery 
had  a  jurisdiction  which  would  enable  it  to  reach  the 
moneys  in  question  and  apply  them  in  payment  of  the  judg- 
ment debt  of  the  cestui  que  trust. 

An  examination  of  the  decisions  of  the  English  courts  will 
show  it  to  be  there  settled  that  an  original  jurisdiction  of 
this  kind  did  not  pertain  to  its  courts  of  equity.  The  powers 
of  the  court  were  simply  in  aid  of  the  judgment  creditor, 
where  a  trust  had  been  interposed  which  obstructed  the 
operation  of  the  process  of  a  court  of  law,  and  extended 
only  to  such  property  as,  save  for  the  interposition  of  the 
legal  obstacle,  might  have  been  reached  by  such  process. 

Speaking  on  this  subject,  Lord  Cottenham  said  :  "  What 
gives  a  judgment  creditor  a  right  against  the  estate  is  only 
the  act  of  parliament,  for,  independently  of  that,  he  has  no 
such  right.  The  act  of  parliament  gives  him,  if  he  pleases, 
the  option  by  the  writ  of  elegit.  *  *  *  .  The  efifect  of  the 
proceeding  under  the  writ,  is  to  give  the  creditor  a  legal 
title,  which,  if  no  impediment  prevent  him,  he  may  enforce 
at  law  by  ejectment.     If  there  be  a  legal  impediment,  he 
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then  comes  into  the  court,  not  to  obtain  a  greater  benefit 
than  the  law  (that  is,  the  act  of  parliament)  has  given  him, 
but  to  have  the  same  benefit  which  he  would  have  had  at 
law  if  no  legal  impediment  had  intervened."  A^eate  v.  Duke 
of  3Iaiihorouglu  3  Myl.  ^  Ch\  416. 

Mr.  Lewin,  after  an  examination  of  the  cases,  uses  this 
language:  "  As  equity  only  follows,  and  does  not  enlarge 
the  law,  the  judgment  creditor  has  no  title  to  relief  where 
the  chattel,  of  which  the  trust  has  been  created,  is  not,  in 
itself,  amenable  to  any  legal  process."  Lewin  on  Trusts, 
648.  In  Taylor  v.  Jones,  2  Atk.  600,  which  Chancellor  Kent 
said  contained  the  great  and  leading  doctrine  in  support  of 
the  creditor,  the  debtor  had,  in  fraud  of  creditors,  purchased 
stock  with  his  own  money,  and  vested  it  in  trustees  for  the 
benefit  of  himself  for  life,  and  of  his  wife  for  her  life,  and 
afterwards  for  the  benefit  of  his  children.  On  a  bill  filed 
by  his  creditors  to  have  his  debts  paid  out  of  the  stock,  it  was 
decreed  that  the  trust  estate  be  sold  and  applied  in  payment 
of  the  creditors,  although  the  stock  was  not,  at  that  time,  sub- 
ject to  levy  and  sale  under  execution  at  law.  The  case  was 
one  infected  with  fraud,  and  the  decision  of  the  master  of  rolls 
was  put  on  that  ground.  Now,  although  fraud  is  one  of  the 
heads  of  equity  jurisdiction,  yet  Taylor  v.  Jones,  and  several 
other  cases  of  the  same  kind,  have  been  denied  as  contrary  to 
correct  principle,  by  a  weight  of  judicial  opinion  that 
entirely  destro3's  their  value  as  precedents.  Leioin  on 
Trusts  648.  The  subject  has  since  been  regulated  by  acts 
of  parliament,  which  expressly  make  a  judgment  debtor's 
equitable  interest  in  lands,  and  also  stock,  funds,  and 
annuities  held  by  him  in  his  own  name,  or  in  the  name  of 
another  in  trust  for  him,  available  for  the  payment  of  his 
debts.  1^2  Vic.  110 ;  27  ^  28  Vic.  112.  Under  these 
statutes  a  judgment  creditor,  who  has  sued  out  an  elegit, 
and  is  unable  to  obtain  delivery  of  the  land  in  which  the 
judgment  debtor  has  an  equitable  interest,  by  reason  of  the 
legal  estate  being  outstanding,  may  apply  to  the  court  of 
chancery  to  remove  the  impediment,  and  for  a  delivery  of 
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the  land  in  execution  [Haiton  v.  Haywood,  L.  R.  (9  Ch. 
App.)  229 ;  and  may  have  the  order  of  a  judge  that  stock, 
funds  or  annuities  standing  in  the  name  of  the  judgment 
debtor,  or  in  the  name  of  another  in  trust  for  him,  be 
charged  with  the  payment  of  the  judgment.  1^2  Vic. 
100,  §  14.  Independently  of  these  statutes,  and  the  statutes 
relating  to  insolvent  debtors  and  bankrupts,  it  is  v^'^ell  settled 
in  England,  at  the  present  time,  that  the  jurisdiction  of 
chancery  in  aid  of  a  judgment  creditor  extends  no  further 
than  to  property  of  such  a  nature  and  description  as  might 
have  been  seized  by  the  process  at  law  if  some  legal  obstacle 
had  not  been  interposed. 

Decisions  under  the  bankruptcy  and  insolvent  acts  are 
inapplicable  to  the  subject  now  in  hand.  They  were  made 
either  upon  the  language  of  those  acts,  or  were  in  furtherance 
of  the  policy  on  which  they  were  framed.  The  bankrupt 
act  of  13  Eliz.,  c.  7,  §  12,  enacted  "that  the  commissioners 
shall  be  empowered  to  assign  over  all  that  the  bankrupt 
might  depart  withal,"  By  the  bankrupt  act  of  5  Geo.  II,  c. 
30,  §  1,  there  was  assigned  "  all  such  eft'ects  of  which  the 
party  was  possessed  or  interested  in,  or  whereby  he  hath  or 
may  expect  any  profit  or  possibility  of  profit,  benefit  or 
advantage  whatsoever."  The  act  of  6  Geo.  IV,  c.  16,  §  63, 
provided  for  the  assignment  for  the  benefit  of  the  creditors 
of  bankrupts,  of  "  all  the  present  and  future  personal  estate 
of  such  bankrupt,  wheresoever  the  same  may  be  found  or 
known,  and  all  property  which  he  may  purchase,  or  which 
may  revert,  descend,  be  devised,  or  bequeathed,  or  come  to 
him."  Under  the  insolvent  debtor's  act  the  assignment  was 
the  voluntary  act  of  the  debtor,  and  as  a  legal  consequence, 
transferred  to  the  assignee  all  such  rights  and  interests  as 
were  capable  of  assignment;  and,  the  insolvent  debtor's  act 
of  7  Geo.  IV,  c.  57,  §  11,  provided  for  the  assignment  "  of 
all  the  estate,  right,  title,  interest  and  trust  of  such  prisoner, 
both  within  the  realm  and  abroad,  and  of  all  future  estate, 
right,  title,  interest  and  trust  of  such  prisoner,  in  or  to  any 
real  or  personal   estate  and   effects  within  this   realm  or 


3  Stew.]  MARCH  TERM,  1879.  661 

Hardenburgh  v.  Blair. 

abroad,  which  such  prisoner  may  purchase,  or  which  may 
revert,  descend,  or  be  bequeathed,  or  come  to  him  or  her." 
The  assistance  which  the  English  courts  of  equity  give  to 
the  assignee  of  the  bankrupt  or  insolvent,  to  enable  him  to 
reach  trust  property  or  funds,  is  by  virtue  of  their  ordinary 
jurisdiction,  in  aid  of  legal  rights  conferred  by  act  of  par- 
liament. 

In  New  York,  independently  of  enabling  acts,  it  has  been 
held  that  chancery  had  jurisdiction  to  sequester  for  the  pay- 
ment of  debts,  property  not  subject  to  execution  at  law 
when  held  on  a  trust  created  by  a  judgment  debtor,  with 
his  own  funds,  in  fraud  of  creditors.  Bayard  v.  Hoffman,  4 
Johns.  Ch.  450 ;  McDermult  v.  Strong,  Id.  688 ;  and  Hadden  v. 
Spader,  20  Johns.  554,  are  cases  of  this  sort.  The  principle 
on  which  these  cases  rest  is,  that  the  debtor  has  placed  his 
property  upon  a  trust,  out  of  the  reach  of  creditors,  in  viola- 
tion of  the  statute  of  frauds.  But  if  these  cases  were  well 
decided,  they  do  not  apply  to  a  trust  created  by  a  third  per- 
son for  the  beriefit  of  the  debtor.  A  trust  of  that  kind,  being 
a  mere  gratuity,  is  not  in  violation  of  the  statute  of  frauds. 
The  creditors  of  the  beneficiary  are  neither  misled  nor 
defrauded  thereby.  Nichols  v.  JEaton,  1  Otto  716.  Conse- 
quently, in  Donovan  v.  Finn,  Hopkins  59,  it  was  held  that  a 
judgment  creditor  could  not,  by  a  proceeding  in  chancery, 
have  his  judgment  satisfied  out  of  a  legacy  given  to  the 
judgment  debtor,  there  being  no  special  grounds  of  equita- 
ble jurisdiction.  Besides  an  act  almost  identical  in  terms 
with  our  statute,  the  legislature  of  New  York  has  passed 
statutes  on  the  subject  of  uses  and  trusts,  by  which  the  sur- 
plus of  rents  and  profits  beyond  the  sum  necessary  for  the 
education  and  support  of  the  person  for  whose  benefit  the 
trust  is  created,  is  made  liable  in  equity  to  the  claims  of 
the  creditors  of  such  person  in  the  same  manner  as  other 
personal  property  which  cannot  be  reached  by  an  execution 
at  law.  The  later  New  York  cases  are  therefore  not  perti- 
nent to  the  subject  under  consideration,  except  as  they  are 
authorities  for  the  legal  signification  of  the  words,  "  when 
43 
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such  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from  some  other  person  than  the  defendant 
himself,"  which  words  are  common  to  the  statutes  of  both 
states. 

The  earliest  and  the  leading  case  in  this  state  is  Disbor- 
ough  V.  Outcalt,  Sax.  298,  decided  in  1831,  and  before  either 
of  the  chancery  acts  was  adopted.  In  that  case  Chancellor 
Vroom  held  that  courts  of  equity  will  consider  the  rights 
growing  out  of  a  judgment  and  execution  at  law  as  legal 
rights,  and  that,  to  warrant  the  interference  of  chancery  in 
aid  of  an  execution  creditor,  there  must  be  some  equitable 
ground  presented ;  the  case  must  be  infected  with  fraud,  or 
it  must  involve  some  trust  or  other  matter  of  peculiar  equity 
jurisdiction.  What  the  character  of  the  trust,  in  his  opinion, 
should  be,  to  bring  it  within  the  cognizance  of  equity,  is 
apparent  from,  the  decision  he  made.  The  bill  was  filed  by 
the  complainant,  a  judgment  creditor  of  Outcalt,  to  subject 
to  the  payment  of  his  debts,  lands  which,  at  his  request,  had 
been  conveyed  to  his  son-in-law.  The  chancellor  says :  "  The 
contract  was  made  by  Outcalt,  and  for  his  own  benefit;  he 
was  to  reside  there ;  he  had  the  management  of  the  prop- 
erty, and  procured  the  consent  of  his  son-in-law  to  take  the 
deed  for  the  property;  still  Outcalt  did  not  pay  for  the  prop- 
erty, nor  did  he  secure  the  payment;  his  creditors  were  not 
deprived  of  anything;  there  was  no  arrangement  or  transfer 
of  property  out  of  his  possession  into  the  hands  of  another, 
for  the  purpose  of  defeating  creditors."  On  the  grounds 
thus  stated,  the  chancellor  held  that  he  could  not  interfere, 
and  the  bill  was  dismissed. 

Next  followed  Johnson  v.  Woodruff,  4  Hal  Ch.  120,  decided 
in  1849.  The  complainants  were  judgment  creditors  of 
of  the  defendants,  whose  father,  by  his  will,  had  devised  to 
trustees  a  lot  in  the  city  of  Newark,  in  trust,  for  the  occupa- 
tion and  enjoyment  of  the  defendant  during  his  life,  and,  in 
case  he  did  not  choose  to  occupy  the  premises  then,  in  trust 
to  permit  him  to  receive  the  rents,  issues  and  profits.  Tlie 
defendant  took  possession  of  the  property,  and  expended,  in 
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•erecting  another  house  on  part  of  the  premises,  a  legacy  his 
father  had  given  to  him  absohitelj.     The  bill  was  filed  to 
have  the  rents  and  profits  of  the  new  house  so  erected  by 
the  judgment  debtor,  applied  in  satisfaction  of  the  complain- 
ants' judgment.      The   chancellor   held   the   complainants 
entitled  to  the  relief  prayed  for,  and  decreed  that  a  receiver 
of  the  rents  of  the  new  house  be  appointed,  and  directed 
that  account  be  made  of  the  value  of  the  use  of  the  ground 
occupied  by  the  new  house,  to  be  deducted  from  the  rents, 
and   that  the  balance  only  be  paid  to  the  receiver.     On 
appeal,  the  decree,  with  a  modification  limiting  its  operation 
to  the  life  of  the  defendant,  was  affirmed  by  this  court.     In 
the  judgment   of   affirmance.    Chief  Justice    Green   said; 
"  The  rule  js  well  settled  that  a  trust  estate  is  not  the  sub- 
ject of  levy  and  sale  under  an  execution  at  law.     It  was 
so  decided  by  Chancellor  Vroom,  in  Disborough  v.  Outcalt, 
Sax.  298.     In  that  decision  this  court  fully  concur.     It  is 
equally  clear  that  the  trust  created  by  the  testator  for  the 
benefit  of  his  son,  will  not  be  interfered  with,  nor  the  trust 
funds  diverted  from  their  destination,  for  the  payment  of  the 
debts  of  the  cestui  que  trust,  either  by  a  court  of  law  or  of 
equity."     Johnson  v.  Woodruff,  4  Hal.  Ch.  730.     That  case 
was  decided  after  the  chancery  act  of  1845  was  passed.     It 
is   an  important  case,  not  only  on  account  of  the  explicit 
language  of  Chief  Justice  Green,  defining  the  powers  of 
the  court  in  assigning  the  reasons  for  the  judgment  pro- 
nounced, but  also  from  the  care  observed  in  the  decree  to 
refrain  from  impairing  any  of  the  rights  of  the  judgment 
debtor  under  the  trust  created  for  his  benefit  by  his  father's 
will. 

In  WJvitney  v.  Robhins,  2  C.  E.  Or.  360,  the  subject  was 
considered  by  Chancellor  Zabriskie,  sitting  as  master. 
He  held  that  the  jurisdiction  of  chancery  to  collect  the 
choses  in  action  of  a  judgment  debtor,  and  apply  them 
in  payment  of  his  debts,  had  never  been  assumed  in 
this  state  until  it  was  conferred  by  the  acts  of  1845  and 
1864.     In  a  later  case  before  him,  as  chancellor,  the  question 
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was  directly  presented  for  decision.  The  bill  was  filed  by  a? 
judgment  creditor,  to  subject  to  the  payment  of  his  judg- 
ment the  interest  due  the  defendant  on  a  sum  of  money 
which  the  testator  directed  to  be  invested  by  his  executors,- 
the  interest  whereof  he  directed  to  be  paid  to  the  judgment 
debtor,  as  often  as  semi-annually,  so  long  as  she  should 
remain  unmarried.  The  chancellor  denied  relief,  on  the 
ground  that  the  annuity  which  was  due  to  the  judgment 
debtor  was  derived  from  a  fund  held  in  trust  for  the  debtor, 
which  fund  proceeded  from  some  other  person  than  the 
debtor  herself  Speaking  of  the  statute,  the  chancellor 
said  :  "It  was  to  enable  creditors  to  reach  all  the  debtor's 
property,  and  to  prevent  his  placing  any  of  it  in  trust  for 
himself,  that  this  act  was  passed ;  and  the  exception  was 
intended  to  permit  any  other  person  to  provide  a  fund  for 
the  support  or  benefit  of  the  debtor,  and  place  it  beyond  the 
reach  of  creditors  by  placing  it  in  trust."  The  cases  cited 
are  authorities  directly  in  point,  which  cannot  be  evaded  or 
explained  away.  They  must  be  overruled  in  order  to 
concede  to  the  judgment  creditors  in  this  case  the  claim 
they  have  made.  In  my  judgment  these  cases  contain  a 
correct  exposition  of  the  law  on  this  subject. 

If  there  were  any  doubt  as  to  the  limit  and  extent  of  the 
jurisdiction  of  chancery  in  the  premises  before  the  adoption 
of  the  statutes,  that  doubt  has  been  removed  by  the  statutes 
themselves.  They  were  passed  for  the  purpose  of  simpli- 
fying and  making  more  efficacious  the  remedy  of  judgment 
creditors  against  the  property  of  debtors,  and  with  such  a 
purpose  in  view,  it  is  not  supposable  that  the  legislature 
would  have  curtailed  the  jurisdiction  chancery  already 
possessed,  or  excepted  from  the  summary  proceedings  for 
reaching  the  debtor's  property,  a  class  of  property  over 
which  chancery  was  left  to  exercise  its  jurisdiction  by  the 
tedious  process  of  bill  and  answer,  instead  of  the  expedi- 
tious and  searching  remedy  of  the  personal  examination  of 
the  debtor,  and  the  appointment  of  a  receiver  pendente  lite. 
The  statute  must  be  regarded  as  defining  the  jurisdiction 
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of  the  court  over  trust  funds  in  their  application  to  the  pay- 
ment of  debts,  exclusive  of  any  other  authority  in  the  court; 
otherwise  the  language  excepting  funds  held  on  a  trust 
-reated  by  another  will  be  abrogated. 

The  enumeration  in  the  statutes  of  what  may  be  taken  or 
collected  by  the  receiver,  or  applied  by  the  decree  of  the 
court  in  payment  of  the  judgment,  is  of  debts  due  to  the 
judgment  debtor  otherwise,  than  for  his  labor  or  personal 
services,  or  for  the  labor  or  services  of  any  member  of  his 
family,  and  property  in  possession  or  action  held  in  trust 
for  him.  The  statute  should  be  liberally  construed  so  as  to 
iipply  to  such  property  as  is  enumerated,  without  regard  to 
the  means  by  which  it  came  to  the  debtor,  whether  by  gift, 
grant  or  d^evise.  But  we  are  not  justified  in  pushing  liber- 
ality of  construction  to  the  extent  of  overriding  the  plain 
language  of  the  enactment.  Property  reserved  by  law  to 
the  judgment  debtor  from  liability  to  debts,  and  property 
and  things  in  action  held  in  trust  for  him  when  such  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from  some  person  other  than  the  debtor  himself,  are 
expressly  excepted  from  the  preceding  enumeration.  This 
plain  language  we  are  not  at  liberty  to  disregard.  If  the 
money  in  controversy  is  a  fund  held  in  trust,  it  is  clearly 
within  the  legislative  prohibition. 

In  Wells  V.  m>/,  3  Stock.  172,  it  was  held  that  a  legacy 
given  to  a  third  person  upon  no  other  trust  than  to  pay  it 
over  to  the  judgment  debtor,  might  be  reached  by  the  judg- 
ment creditor.  The  chancellor  manifestly  was  of  opinion 
that  money  in  the  hands  of  the  legatee,  simply  to  be  paid  to 
the  judgment  debtor,  was  money  belonging  to  him,  and  not 
held  upon  any  trust.  This  is  apparent  from  the  only 
authority  cited  in  his  opinion  [Lynch  v.  Utica  Ins.  Co.,  18 
Wend.  236),  in  which  case  the  testator  had  devised  the 
residue  of  his  estate  to  his  executors  and  their  heirs  and 
assigns,  in  trust,  and  after  the  payment  of  certain  legacies  he 
directed  that  the  residue'  should  be  divided  into  eight  equal 
3)arts,  one  of  which  he  gave  to  his  son,  w^ho  was  the  judg- 
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ment  debtor;  and  the  court,  in  its  opinion,  makes  a  dis- 
tinction between  clear  and  simple  trusts  for  the  benefit  of 
the  debtor,  and  property  in  which  the  debtor  has  the  entire 
interest,  but  which  was  nominally  and  formally  vested  in 
another.  The  former,  it  was  held,  could  not  be  reached  for 
the  payment  of  the  beneficiary's  debts,  but  the  latter  could. 
That  this  was  the  view  adopted  by  the  chancellor  in  decid- 
ing Wells  V.  Ely^  is  also  apparent  from  his  opinion  in  HaU 
sted  V.  Davison,  2  Stock.  290,  in  which  he  laid  down  the 
principle  broadly,  that  a  judgment  creditor  could  not,  in 
equity,  subject  to  the  payment  of  a  judgment  debt  property 
in  which  an  equitable  interest  had  been  secured  to  the 
debtor  by  a  declaration  of  trust,  where  there  had  been  no 
fraud,  and  no  property  of  the  debtor  covered  up  to  the  pre- 
judice of  creditors.  The  observations  made  upon  Wells  v. 
Ely,  are  equally  applicable  to  Bacon  v.  Bonham,  12  C.  E. 
Gr.  209.  In  both  cases  it  was  properly  held  that  a  legacj^ 
in  the  hands  of  an  executor,  or  of  a  third  person,  upon  no 
trust  but  to  pay  it  over,  is  not  property  held  in  trust  within 
the  meaning  of  the  statutes.  A  legacy  in  the  hands  of  an 
executor,  who  has  no  duty  to  perform  in  relation  to  it  but 
to  pay  it  over,  and  no  discretion  as  to  time  of  payment,  may 
be  recovered  in  an  action  at  law  [Rev.  p.  581). 

But  in  the  present  case  neither  the  principal  fund,  nor 
its  produce,  is  in  the  hands  of  the  executors  upon  a  simple 
obligation  to  pay.  They  are  expressly  required  to  hold  the 
original  fund  for  purposes  of  investment,  and  to  pay  over 
its  interest  or  income,  in  their  discretion  as  to  time,  man- 
ner and  amounts.  The  peculiar  and  essential  qualities  of  a 
trust — confidence,  discretion  and  active  duties  to  be  per- 
formed by  the  trustee — are  present  in  the  trust  which  the 
testator  has  created.  Moneys  held  in  a  fiduciary  capacity, 
with  respect  to  which  such  duties  are  to  be  performed,  aijd 
such  discretionary  power  to  be  exercisedj-are  clearly  moneys 
held  upon  a  trust  within  the  meaning  of  the  statute.  The^ 
bequests  in  Frazier  v.  Baimum.,  supra  ;  in  Rider  v.  Mason,  4 
Sandf.  Ch.  351 ;  Bramhall  v.  Ferris,  14  N.  Y.  41 ;    Graf  v. 
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Bonnet,  31  N.  Y.  9,  and  in  Campbell  v.  Foster,  35  7\'.  Y.  361, 
Avere  substantially  the  same  as  in  this  case,  and  the  interest 
and  income  of  the  fund  invested  were  regarded  as  held  upon 
a  trust  within  the  meaning  of  the  statute,  the  same  as  the 
primary  fund  invested. 

Whether,  upon  considerations  of  public  policy,  property 
to  so  large  an  amount  as  that  involved  in  this  suit,  should 
be  enjoyed  by  a  debtor  without  liability  for  the  payment  of 
his  debts,  is  not  a  matter  of  judicial  cognizance.  That  sub- 
ject must  be  left  within  the  discretion  of  the  legislature  for 
its  regulation,  if  it  seems  politic  or  judicious  to  do  so.  It  is 
sufficient  for  present  purposes  to  say,  that,  in  the  existing 
state  of  legislation,  jurisdiction  to  that  end  has  been  with 
held  from  the  courts. 

In  the  respect  last  mentioned  the  decree  should  be  re- 
versed, but  without  costs. 

Decision  unanimously  reversed. 


The  Trustees  for  the  Support  of  Public  Schools 

V. 

The  Inhabitants  of  the  City  of  Trenton. 

1.  The  charter  of  the  city  of  Trenton,  approved  March  19th,  1874, 
makes  taxes  imposed  on  lands  a  lien  paramount  to  prior  judgments, 
mortgages  and  other  encumbrances  thereon. 

2.  The  provisions  of  the  city  charter  giving  taxes  priority  over  judg- 
ments, mortgages  and  other  encumbrances  on  the  same  premises,  were 
not  abrogated  by  paragraph  12,  section  8,  article  IV,  of  the  constitu- 
tional amendments  of  1875. 


Note. — The  common  law  rule  was  that,  "  everything  for  the  benefit 
of  the  king  shall  be  taken  largely,  as  everything  against  the  king  shall 
be  taken  strictly."  Coke's  Case,  Godboli,  Hobari,  C.  J.;  and  courts  are 
bound  to  take  notice  of  everything  relating  to  the  queen's  privilege. 
Elderstons  Case,  2  Ld.  Raym.  980. 

So,  by  virtue  of  its  prerogative,  the  crown  or  state  is  not  liable  for 
costs,  except  by  express  statute  (  Wilkinson  v.  Allot,  Cowp.  366 ;  London 
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3.  Every  system  of  taxation  consists  of  two  parts :  the  one  relating 
to  the  assessment  (the  designation  of  the  persons  and  things  which 
shall  be  the  subjects  of  taxation)  and  the  apportionment  of  taxation 
among  such  persons  and  things,  in  the  ratio  prescribed  by  law;  the 
other,  the  collection  of  the  taxes  assessed,  by  the  enforced  payment 
thereof.  Paragraph  12,  section  8,  article  IV,  of  the  constitutional 
amendments,  relates  only  to  the  assessment  of  taxes,  and  concerns 
only  such  equalization  of  the  burdens  of  taxation  as  will  result  from 
the  designation  of  the  property  which  shall  be  the  subjects  of  taxa- 
tion, and  the  apportionment  of  the  taxes  thereon,  under  general  laws, 
by  uniform  rules,  and  upon  true  valuations.  The  mere  machinery  by 
which  taxes  shall  be  assessed  and  collected,  is  left  in  legislative  discre- 
tion. 

4.  The  abrogation  of  a  prior  statute  by  a  subsequent  statute,  or  a 
subsequent  constitutional  provision  which  is  self-executing,  by  reasor\ 
of  the  repugnancy  between  the  two,  extends  only  so  far  as  they  are 
incompatible ;  in  other  respects  the  original  law  is  left  in  full  force 
and  effect. 

5.  The  provisions  of  the  charter  of  the  city  of  Trenton,  preferring 
the  lien  for  taxes  over  prior  mortgages  and  other  encumbrances,  do 
not  apply  to  mortgages  made  to  the  state,  or  its  representatives,  to 
secure  the  funds  of  the  state  invested  on  mortgage. 

6.  The  immunity  of  the  property  of  the  state,  and  of  its  political  sub- 
divisions, from  taxation,  does  not  result  fi'om  a  want  of  power  in  the 
legislature  to  subject  such  property  to  taxation.  But  inasmuch  as  tax- 
ation of  public  property  would  necessarily  involve  other  taxation  for 
the  payment  of  the  taxes  so  laid,  the  inference  of  law  is,  that  the  gen. 
eral  language  of  statutes  prescribing  the  property  which  shall  be  tax- 
able, is  not  applicable  to  the  property  of  the  state,  or  its  municipalities. 


V.  AtVy-Geyi.,  1  //.  of  L.  Cas.  440;  Hep.  v.  Beadfe,  7  El.  tfr  BL  49l2 ;  Moore 
V.  Smith,  5  Jur.  {N.  S.)  892  ;  Siaie  v.  'Kinvey,  41  iV.  //.  238  ;  State  v.  Bar- 
ion,  3  Humph.  13  ;  Governor  v.  Powell,  23  Ala.  579 ;  Bradford  v.  Howe,  3 
Pink.  17  ;  Houston  v.  Neuse  River  Co..  8  Jor>es  {N.  C.)  Law  476;  State  v. 
Harrington,  2  Tyler  44;  Israel  v.  State,  8  Ind.  467;  People  v.  Pierce,  1 
Gilm.  553;  Com.  v.  Todd.  9  Bush  708;  People  v.  Clark,  9  N.  Y.  349; 
see  Peff.  v.  Bewdley,  1  P.  Wms.  207  :  Com.  v.  S/ebbins,  4  Gray  25;  Charlotte 
Hall  V.  Greenwell,  4  Gill  ct  J.  407  ;  Hathaway  v.  Poach,  2  Woodb.  (ft  M. 
63  ;  Swan  v.  Col/ax,  2  Tyler  258)  ;  the  rule  applies  to  a  qui  tarn  {O'Dris- 
coll  V.  McCants,^  2  Bay  323  ;  Clark  v.  Dewey,  5  Johns.  251  ;  State  v.  Stearns^, 
11  Fost.  106)  ;  in  cases  of  action  by  or  agninst  a  county,  see  {Edgar  Co. 
V.  Mayo,  3  Gilm.  82;  Avery  v.  Slack,  19  Wend.  50;  Com.  v.  McCuen,  75 
Pa.  St.  215  ;  State  v.  Bonner,  Busb.  {N.  C.)  Laio  257:  Watson  v.  Moniteau 
Co.,  53  Mo.  133;  Butman  v.  Fowler,  17  Ohio  101  ;  Gillespie  v.  Broas,  23 
Barb.  370;    Younff  v.  Buncombe,  76  N.  C.  316) ;   or  a  township  [Hobbs  v. 
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7.  The  city  of  Trenton  has  no  power  to  tax  mortgages  in  which  the 
funds  of  the  state  have  been  invested,  though  mortgages  are  expressly 
included  in  the  enumeration  of  property  subject  to  taxation  ;  and  from 
the  fact  that  such  mortgages  are,  by  implication,  excepted  from  that 
part  of  the  statute  which  prescribes  the  subjects  of  taxation,  it  follows 
logically,  as  a  necessary  sequence,  that  they  are  not  included  in,  or 
affected  by,  the  other  provisions  of  the  statute  which  provide  a  mode 
for  the  collection  of  taxes. 

8.  Independently  of  any  doctrine  founded  on  the  notion  of  pi'eroga- 
tive,  as  a  matter  of  construction,  it  must  be  clear,  from  the  nature  of 
the  mischiefs  to  be  reached,  or  the  language  used,  that  the  government 
was  in  the  contemplation  of  the  legislature,  before  a  court  would  be 
authorized  to  put  a  construction  on  a  statute  which  would  affect  the 
rights  of  the  state. 

9.  Mortgages  made  to  the  chancellor  for  investments  of  moneys  in 
the  court  of  chancery,  which  are  required  to  be  invested  by  the  order 
of  the  changellor,  and  in  his  name,  are  within  the  same  principles  of 
immunity  from  the  operation  and  effect  of  the  tax  laws  as  apply  to 
mortgages  in  which  the  funds  of  the  state  are  invested. 


On  appeal  from  a  decree  of  the  chancellor,  founded  on  the 
opinion  of  Barker  Gummere,  esq.,  a  special  master,  reported 
in  Trustees  of  Publie  Schools  v.  Trenton,  3  Stew.  618. 

Mr.  E.  L.  Campbell,  for  appellant. 


Cowden,  20  Ind.  314;  Buckfield  v.  Gorham,  6  Mass.  445;  Kennebeck  v. 
Crossman,  6  Mass.  458;  School  Dist.  v.  Dean,  17  Mich.  223;  Ex  parte  Ben- 
nett, 3  Den.  175;  Township  19  v.  Clark,  ]  Ink.  139)  ;  or  a  city  {Durkee  v. 
Janesville,  28  Wis.  464). 

So,  interest  is  not  payable  by  a  state,  except  by  express  contract  {State 
v.  Thompson,  5  Eng.  (Ark.)  61  ;  State  v.  Bank  of  Washington,  18  Ark.  554, 
565  ;  Auditorial  Board  v.  Aries,  15  Tex.  72;  Att'y-Gen.  v.  Cape  Fear  Co.,  2 
Ired.  Eq.  444;  State  v.  Maijes,  28  Miss.  706  ;  Green  v.  State,  53  Miss.  148  ; 
see  Swann  v.  Turner,  23  Miss.  565 ;  Thorndike  v.  United  States,  2  Mason  1 ; 
Respublica  v.  Mitchell,  2  Dall.  101  ;  People  v.  Canal  Co.,  5  Den.  401  ; 
Milne  v.  Rempublicam,  3  Yeates  102  ;  Dartforth  v.  Williams,  9  Mass.  324  ; 
State  V.  Sarraft,  14  Rich.  177);  in  case  of  a  county  {Madison  Co.  v.  Bart- 
left,  1  Scam.  67)  ;  or  a  city  {Pekin  v.  Reynolds,  31  III.  529  ;  Chicago  v.  People, 
56  III.  327) ;  and  whether  statutes  in  regard  to  usury  bind  the  king,  see 
(  Willion  v.  Berkeley,  Plowd.  236 ;  Rex  v.  Ridge,  4  Price  50). 

As  to  the  prerogative  right  of  a  state  to  fines,  see  {People  v.  Bircham, 
12  Cal.  50 ;  Shoop  v.  Com.  3  Barr.  126)  ;  or  forfeitures  (  Vermont  v.  Society, 
2  Paine  C.  C.  545;    Thompson  v.  Carr,  5  N.  H.  510;   Jackson  v.  Prevost,  2 
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Mr.  W.  Y.  Johnson  and  Mr.  J.  P.  Stockton,  attorney-gen- 
eral, contra. 

Mr.  E.  L.  Cam.pbeU,  for  appellants. 

I.  The  lien  for  taxes,  and  the  lien  of  certificates  of  sale  for 
taxes,  created  by  the  charter  of  the  city  of  Trenton,  are  first 
liens  as  against  mortgages  older  in  date. 

Cam/pbeUv.  Bewick,  5  C.  E.  Gr.  186;  Duncan  v.  Smith,  2  Vr. 
325.  Morroin  v.  Dows,  1  Stew.  459,  464,  does  not  apply ;  see 
also,  Hopper  v.  Malleson,  1  (J.  E.  Gr.  382 ;  Parker  v. 
Baxter,  2  Grai/  185;  Bodertha  v.  Spenser,  40  Inrl.  353;  Dale 
V.  McEvers,  2  Cow.  118  ;  Butler  v.  Bailo/,  2  Ba^  244;  Dun- 
lap  V.  Gallatin  Co.,  15  Jlf.  9;  Hutchins  v.  Moodii,  30  Vt.  658; 
46  Ga.  412;  25  Gr--.  103;  49  ilfo.  586;  10  Pa.  St.  466  ;  Free- 
holders V.  *S/a/e  jBa??/;  at  New  Brunswick,  2  iS'te?^.  268. 

II.  The  lien  of  the  tax  or  certificates  of  sale  is  not  affected 
by  par.  12,  sec.  7,  art.  IV,  of  the  amended  constitution. 

State  V.  Hoffman,  1   Vr.  346. 

III.  The  tax  lien  has  its  full  force  and  vigor  as  a  first  lien 
against  mortgages  held  by  the  trustees  for  the  support  of 
public  schools,  and  those  of  the  chancellor. 

Mahon  v.  Crothers,  1  Stoo.  567 ;  Freeholders  v.  Sta.te  Bank 
at  New  Brunswick,  3  Steiu.  311 ;   Rev.  p.  1152,  §  65  ;  Spangler 


Caines  164;  Den  v.  Clark,  CoxeMO;  Boyd  v.  Banta,  Co.re  266  ;  Wooldridge 
V.  Lucas^  7  B.  Mon.  49  ;  Rogers  v.  Rawlings,  8  Port.  [Ala.)  325  ;  Conner  v. 
Bent,  1  Mo.  235  ;  Plainer  v.  Sherwood,  6  Johns.  Ch.  118;  Montana  v.  iee, 
2  Montana  124  ;  Rankin  v.  Rankin^  6  Mon.  534). 

The  state  is  bound  by  public  laws  for  the  promotion  of  learning,  the 
advancement  of  religion  and  the  sup])ort  of  the  poor,  although  not 
expressly  named  [Bac.  Abr.,  Statutes  {I)  7  ;  Vin.  Abr.,  Statutes  [E.  10),  §  9  ; 
Gladney  v.  Deavors,  11  Ga.  79)  ;  but  this  rule  is  not  to  be  construed  so 
as  to  deprive  the  crown  of  any  prerogative  (1  Wooddes.  32;  AtCy-Gen.  v. 
Newman,  1  Price  438  ;  Vin.  Abr.,  Statutes  [E.  10),  §  12 ;  Rex  v.  Armagh',  8 
Mod.  5). 

Statutes  for  the  furtherance  of  justice  bind  the  state,  as  writs  of  error 
{Rex  V.  Wright,  1  Ad:  &  El.  484 ;  State  v.  Kroner,  2  Tex.  492 ;  De  Bode  v. 
Reg.,  13  Q.  B.  364)  ;  or  appeals  from  justices'  orders  {Moore  v.  Smith,  5 
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V.  York  Co.,  13  Fa.  Si.  325  ;  Parker  v.  Baxter,  2  Gray  185 ; 
Montgomery  v.  Trenton,  11  Vr.  89;  Banyan's  Appeal,  68  Pa, 
St.  204;  People  v.  i)oe,  36  Cat.  220;  ^ac-.  ^6r.,  /?7.  Preroga- 
tive {E.  5) ;  ^.  S.  V.  j&ottr,  2  Jfason  311,  and  cases  cited;  1 
Black  261 ;  ^;?e/?.  48;  Showers  P.  C.  75;  (?i/«s  v.  Grover,  1 
C^.  ^  Fin.  72;  *S'^«/e  v.  G^royer,  8  Vr.  174: ;  O'Sanlin  v.  Ben, 
Spen.  48,  51,  1  Zab.  590. 

IV.  Even  if  our  lien  were  the  last,  we  would  be  entitled 
to  have  our  money  raised  and  paid  to  us,  which  is  not  done 
by  the  decree. 

There  is  scarcely  any  limit  to  the  number  of  instances 
which  might  be  cited,  in  which  this  rule  would  not  be  held 
to  operate,  if  in  force  at  all  in  this  state. 

Attorney- General  Stockton,  for  respondents. 

I.  The  mortgages  made  to  the  trustees  for  the  support  of 
public  schools,  are  the  property  of  the  state,  dedicated  by  the 
constitution  to  the  special  trusts  of  education,  and  are  not 
taxable. 

Montgomery  v.  Trenton,  11  Vr.  91 ;  Bex  v.  Terrott,  3  East 
506;  Amherst  v.  Somers,2  T.  R.  372;  Att'y-Gen.  v.  Hill,  2 
Mee.  &  W.  160 ;   Chicago  v.  Miller,  80  III.  384. 


Jur.  [N.  S.)  892;  Bexy.  Allen,  15  East  333);  exemption  of  a  debtor's 
chattels  from  execution  [Thompson  on  Exemp.,  |  385,  et  scq.;  Ford  v.  Com. 
29  Graft.  683  ;  W/dteacre  v.  Rector,  Id.  714) ;  in  actions  by  the  king  or  state 
the  proceedings  are  the  same  as  in  suits  by  individuals  [Duke  of  Brims 
wick  V.  King  of  Hanooer,  6  Beav.  1  ;  Howe  v.  ^Brenton,  8  Barn.  &  Cress.  755 
Prioleau  v.  United  States,  L.  R.  (2  En.)  659;   State  v.  Kroner,  2   Tex.  492 
State  V.  Buttles.  3   Ohio  St.  309;   People  v.  Rockwell,  2  Scam.  3;   Stearns  v 
United  States,  2  Paine  C.  C.  300;  Sessions  v.  Stevenson,  11   Rich.  Eg.  282, 
Com.  V.  Levy,  23  Gratt.  21  ;  People  v.  Johnson,  14  III.  342  ;  Mitchell's  estate 
2  Watts  87 ;  Dupont  v.  Downing,  6  Iowa  172 ;  /\"r?^c?/  v.  Caldwell.  1  ^1/o.  512; 
jSKa^e  V.  Nichols,  39  J/m.  318)  ;  but  a  trial  by  jury  cannot  be  demanded 
(Harris  v.  Wood,  6  Man.  Ml)  ;  nor  can  the  state  "be  joined  with  an  heir 
whose  citizenship  is  doubtful,  for  the  sake  of  preventing  the  abatement 
of  a  suit  [St.  John  v.  West,  4  /low.  Pr.  329). 

So,  the  statute  de  donis  (  Willion  v.  Berkeley,  P/uwd.  227) ;  quia  empiores  [Id. 
240;  see  People  v.  Van  Rensselaer,  9  X.  F.  291)  ;  relief  of  the  j^oor  [Id. 
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II.  No  construction  can  be  given  to  the  charter  of  the 
city  of  Trenton,  or  the  general  tax  law,  which  would  author- 
ize the  taxation  of  state  property  or  the  chancellor's  mort- 
gage. 

People  V.  Doe,  36  Cal  220 ;  Com.  v.  Morrison,  2  A.  K. 
Marsh.  524-536 ;  Atey-Gen.  v.  Hill,  2  Mee.  ^  W.  160  ;  Par- 
ker V.  Irons,  6  Vr.  464;  Clark  v.  Grover,  8  Vr.  174;  Rogers 
V.  Woodnut,  10  Vr.  654;  Howell  v.  Cornell,  2  Vr.  374;  Gray 
V.  Boston,  15  P/cA;.  376  ;  Sweet  v.  Postow,  18  PH'.  123  ;  Com. 
V.  Campbell,  33  Pa.  /S^.  380;  Co/w.  v.  Cuyler,  6  W.  ^  S. 
App.  275. 

III.  Money  in  court  is  money  in  possession  of  the  state, 
acting  through  its  judicial  and  ministerial  officers,  and  such 
possession  is  acquired  by  the  exercise  of  the  sovereign  power 
of  the  state,  under  the  direction  of  its  courts,  and  is  not 
liable  to  taxation. 

In  the  matter  of  Killinger,  9  Paige  62. 

IV.  The  assessment  of  1875,  for  taxes,  by  virtue  of  the 
provisions  of  the  charter  of  the  city  of  Trenton,  is  not  a  prior 
lien  to  said  mortgages. 

Tindall  v.  Vanderbill,  4  Vr.  38  ;  Hopper  v.  Malleson,  1  C. 
E.  Gr.  382 :  Morrow  v.  Dows,  1  Stew.  459 ;  State  Trustees  v. 
Reading,  7  Vr.  66;  Golding  v.  Chamhersburg,  8  Vr.  258; 
Tide  Water  Co.  v.  Coster,  3  C.  E.  Gr.  219. 


236 ;  11  Co.  686/  Reg.  v.  Ponsonby,  3  Q.  B.  13) ;  Marlbridge,  of  distresses 
(2  Inst.  142) ;  discontinuances  (2  Inst.  681.) 

Tlie  rule  that  general  words  in  a  statute  do  not  include  the  sovereign, 
unless  expressly  named,  is  also  exemplified  in  the  following  instances: 
The  statute  of  limitations  [Ang.  on  Lim.,  chap.  V),  including,  in  New 
Jersey,  the  political  subdivisions  of  the  state  (Cross  v.  Morristown,  3  C. 
E.  Gr.  311  ;  Jersey  City  v.  State,  1  Vr.  521  ;  Tainter  v.  Morristown,  4  C.  E. 
<jfr.  47;  State  v.  Trenton,  7  Vr.  198;  see  AtVy-Gen.  v.  Newark,  2  Ilal.  Ch. 
201).  Some  exceptional  cases  are  found  [Randal  v.  York,  Kirby  314; 
[crmtra,  Parmilee  v.  McNutt,  1  Smeed  &  Marsh.  179,j  ;  People  v.  Van  Rens- 
selaer, 8  Barb.  189,  9  N.  Y.  291  ;  MitcheWs  Estate,  2  Watts  87).  An 
administrator's  bond,  although  taken  in  the  name  of  the  state,  is  not 
within  the  rule  [State  v.  Pratte,  8  Mo.  286)  ;  whether  a  transfer  from  an 
individual  to  a  state,  or  vice  versa,  after  the  statute  had  begun  to  run, 
would  suspend  it,  see  {  United  States  v.  Buford,  3  Pet.  12  ;   United  States  v. 


3  Stew.]  MARCH  TERM,  1879.  673: 

Trustees  of  Public  Schools  v.  City  of  Trenton. 

V.  The  assessments  of  1876  and  1877,  for  taxes,  are  not, 
by  virtue  of  the  charter  of  the  city  of  Trenton,  prior  liens  to 
^aid  mortgages. 

North  Ward  Nat.  Bank  v.  Newark,  10  Vr.  380 ;  Morrow  v. 
Dows,  1  Stew.  459. 

Depue,  J. 

The  trustees  for  the  support  of  public  schools  of  the  state 
of  New  Jersey  filed  this  bill  for  the  foreclosure  of  a  mort- 
gage upon  certain  premises  in  the  city  of  Trenton.  The 
complainants'  mortgage  was  made  on  the  28d  of  April, 
1861,  and  recorded  on  the  26th  of  the  same  month.  It  was 
given  to  secure  $5,000,  money  belonging  to  the  public 
echool  fund,  and  invested  by  the  trustees  pursuant  to  the 
statute. 

Upon  the  same  premises  there  was  a  second  mortgage, 
bearing  date  April  15th,  1867,  for  $5,513.33,  given  by  Tay- 
lor to  the  chancellor  of  the  state  of  New  Jersey  as  an  invest- 
ment of  moneys' in  the  court  of  chancery,  invested  in  the 
name  of  the  chancellor  for  the  benefit  of  parties  to  a  suit, 
and  their  representatives. 

Taxes  assessed  against  Taylor  for  the  mortgaged  premises 
for  the  years  1875,  1876  and  1877,  were  in  arrear  and  are 
unpaid.     The  city  of  Trenton  was  made  a  party  to  the  suit 


White,  2  Hill  {N.  Y.)  59;  Levasser  v.  Washburn,  11   Gratt.  572,  579;  Hall 
V.  Gittings,  2  Har.  &  Johns.  112). 

The  statute  of  frauds  {Rex  v.  Mavn,  2  Strange  749  ;  Rex  v.  Partington,  1 
Salk.  162;  Giles  v.  Grover,  9  Bivg.  128,  148;  Adlington  v.  Cann,_  3  Atk.  141, 
154 ;  see  Clark  v.  Shultz,  4  Mo.  235  ;  Zickafosse  v.  Hulick,  Morris  175  ;  State 
V.  Baiim,  6  Ohio  155;  Phillips  v.  Thompson,  1  Johns.  Ch.  131  ;  Thomas  v. 
Harrodsburg,  3  A.  K.  Marsh.  298 ;  Magdalen  College  Case,  11  Co.  74  b). 

Statutes  in  regard  to  set  oft"  (  Waterm.  on  Set  Off,  ^  39 ;  also  Com.  v' 
Rodes,  5  Mon.  318  ;  Danley  v.  Whiteley,  14  Ark.  687;  Borden  v.  Houston,  2 
Tex.  598  ;  Bates  v.  Republic,  2  Tex.  616  ;  Pierce  v.  Boston,  3  Met.  [Mass.) 
520  ;  Finnegan  v.  Fernandina,  15  Fla.  379  ;  Lee  Co.  v.  Govan,  31  Ark.  610; 
Newport  Bridge  Co.  v.  Douglass,  12  Bush  673  ;  Cobb  v.  Elizabeth,  75  JV.  C. 
1  ;  Trenholm  v.  Charleston,  3  >S'.  C.  347  ;  White  v.  Governor,  18  Ala.  767 ; 
State  V.  Bait.  &  Ohio  R.  R.  Co.,  34  Md.  344  ;  Treasurers  v.  Cleary,  3  Rich. 
372;    Camden  v.  Allen,  2  Dutch.  399;    Wayne  v.  Savannah,  56    Ga.  448; 
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on  account  of  a  claim  by  the  city  that,  by  its  charter,  taxes 
are  a  lien  on  lands  with  respect  to  which  they  are  imposed, 
superior  to  prior  mortgages  and  other  encumbrances  thereon. 
For  the  taxes  of  1875  the  premises  were  sold  by  the  receiver 
of  taxes  on  the  21st  of  April,  1876,  and  purchased  by  the 
city  for  the  term  of  fifty  years,  and  a  certificate  of  sale  was 
issued  and  delivered  to  the  city  on  the  22d  of  the  same 
month,  pursuant  to  the  requirements  of  tlie  charter. 

Section  sixty-one  of  the  act  entitled  "  An  act  to  provide 
for  a  more  efficient  government  of  the  city  of  Trenton," 
approved  March  19th,  1874,  provides  that  "  all  taxes  which 
may  be  hereafter  assessed  upon  any  lands,  tenements  and 
real  estate  in  said  city,  shall  be  and  remain  a  lien  thereon 
for  the  amount  of  such  tax,  with  interest  thereon,  and  all 
costs  and  fees,  for  the  space  of  two  years  from  the  date  of 
the  tax  warrant,  notwithstanding  any  devise,  descent  or 
alienation  thereof,  or  any  judgment,  mortgage  or  encum- 
brance thereon."  (P.  L.  1874,  p.  331.)  This  section  must  be 
construed  in  connection  with  the  other  sections  of  the  char- 
ter, from  section  sixty-one  to  section  seventy-three  inclu- 
sive. By  force  of  these  provisions  of  the  city  charter,  taxes 
are  a  lien  on  the  lands  for  which  they  are  imposed,  to  con- 
tinue for  the  space  of  two  years  from  the  date  of  the  tax 
warrant,  without  any  further  steps  for  its  enforcement.  If 
within  that  period  the  lien  is  not  discharged  by  payment, 


Aify-Gen.  v.  Ca-pe  Fear  Co.,  2  Ired.  Eq.  444;  Hibbard  v.  Clark,  56  N.  H. 
155;  Franciscas 'V .  Reigat,  4  Watts  98,476;  Himmelman  x .  Spanagel,  39 
Cal.  389;  see,  however,  Powers  v.  Central  Bank,  18  Gn.  658;  Miller  v. 
Franklin  Bank,  1  Paige  444 ;  Slate  v.  Franklin  Bank,  10  Ohio  91  ; 
CW.  V.  Todd,  9  Bush  708;  Wood  v.  New  York,  7  Hun  164,  17  Alb.  L. 
J.  492;  Com.  v.  Phcenix  Bank,  11  Met.  129;  Johnson  v.  Howard,  41  Vt.  122; 
Spring-field  v.  Hickox,  7  III.  241)  ;  as  to  a  suit  by  a  county,  see  ( Cannon  v. 
Oartman,  33  Miss.  581 )  ;  or  a  school-district  {McCracken  v.  Elder,  34  Pa. 
St.  239). 

So,  the  following  statutes  have  been  held  not  binding  on  the  sovereign, 
because  not  expressly  named :  awarding  a  venire  de  novo  {Hex  v.  Frank- 
lin, Parker  4) ;  amendments  [Reg.  v.  Tutchen,  1  Salk.  51)  ;  jeofails  {Reic 
V.  Talbot,  Cro.  Car.  311)  ;  venire  de  vicineto  {Reg.  v.  Bewdly,  1  Wms.  214)  ; 
putting  in  a  double  plea  {AtCy-Gen.  v.  Allgood,  Parker  1  ;  At(y-Gen.\'. 
Donaldson,  7   M.  cfc  W.  422;   see  State  v.  Roe,  2   Dutch.  215)  ;   subjecting 
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and  steps  are  regularly  taken  for  a  sale,  and  a  certificate 
thereof,  and  a  declaration  of  sale  pursuant  to  the  charter, 
the  purchaser  will  acquire  a  title  to  the  premises  for  the 
period  for  which  they  were  sold,  not  exceeding  fifty  years. 
This  lien  is  given  priority  over  judgments,  mortgages  and 
encumbrances,  and  the  title  of  the  purchaser  at  a  tax  sale  is 
paramount  to  prior  judgments,  mortgages  and  other  encum- 
brances. 

These  provisions  of  the  charter  of  Trenton,  making  taxes 
the  first  lien  on  the  lands  for  which  they  are  imposed,  are 
common  to  the  cities  generally  in  this  state,  but  they  are 
not  contained  in  the  general  tax  laws  of  the  state.  By  the 
general  statute,  taxes  are  a  lien  only  on  the  estate  which 
the  owner  had  at  the  time  of  the  assessment,  and  mortgages 
and  encumbrances  prior  to  the  assessment  are  unaffected  by 
the  tax,  or  by  a  sale  in  satisfaction  thereof  Morrow  v.  Dows, 
1  Stew.  459. 

Though  the  priority  of  taxes  over  mortgages  and  other 
encumbrances  in  the  city  of  Trenton,  and  in  other  cities 
where  the  same  policy  has  been  adopted,  exists  under  legis- 
lation which  is  special  and  local,  such  legislation  was  not 
abrogated  by  paragraph  12,  section  8,  article  4,  of  the  con- 
stitutional amendments' of  1875. 

The  constitutional  provision  referred  to  is  in  the  follow- 
ing words  :    "  Property  shall  be  assessed  for  taxes  under 


choses  in  action  to  levy  under  execution,  (Divine  v.  Hnrvie,  7  Mon.  443) ; 
liberty  to  file  a  plea  of  solvit  post  diem  (Bex  v.  Ellis,  1  Price  23)  ;  release 
from  imprisonment  for  fraud  in  debt  (Appleton  v.  Hopkins,  5  Gra^/  530); 
tolls  on  highways  (  Weymouth  v.  Nugent,  11  Jur.  (N.  S.)  465,  6  B.  &  S.  22 ; 
Westover  v.  Perkins,  2  El.  &  EL  57  ;  Bex  v.  Cook,  3  T.  B.  519  ;  Att'y-Gen. 
V.  Donaldson,  10  M.  &  W.  117  ;  see  Dickey  v.  Maysville  Co.,  7  Z»ana  113.;  State 
V.  Com'rs,  Cheves  210;  Peovlev.  ComWs,  48  Barb.  157;  Foster  v.  Metis,  55 
Miss.  77);  or  customs  (Paul  v.  Shaw,  2  >Salk.  dl") ;  bankruptcy,  insolv- 
ency or  assignments  for  creditors  (supra  318,  et  serj.  iwtes  ;  also,  Tetlow's 
Case,  Low.  \b^);  nor  the  following  terms:  '' Party  to  a  suit"'  (Beg.  v. 
Tuchin,  3  Ld.  Baym.  1066 ;  State  v.  Adair,  68  N.  C.  69 ;  see  Patterson  v.  Shaw, 
6  Ind.oll;  Carlisle  v .  Sheldon,  38  Vt.  440);  "person  or  corporation'' 
(Penn.  Co.  v.  Portage  Co.,  27  Ohio  St.  14,  21  ;  Louisville  v.  Com..  1  Duv.  295  : 
State  V.  Atkins,  35  Ga.  315) ;  ''defendants"  (Schuyler  Co.  v.  Mercer  Co.,  4 
Gi/m.  20) ;   "  plaintiff"'   (State  v.  Nichols,  39  Miss.  318,  320) ;   "  demand- 
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general  laws  and  by  uniform  rules,  according  to  its  true 
value."  This  constitutional  provision  executed  itself,  and,^ 
propria  vigore,  abrogated  all  inconsistent  special  laws  for 
assessing  property  for  taxes  which  were  in  existence  when 
the  amendment  went  into  operation.  State  {North  Ward 
National  Bank,  pros.)  v.  City  of  Newark,  10  Vr.  380,  11  Id. 
558.  The  abrogation  of  such  special  legislation  resulted 
from  its  repugnancy  to  the  constitutional  provision,  and  the 
former  became  repealed  by  the  latter  by  implication.  To 
what  extent  this  constitutional  provision  operated  to  abro- 
gate special  and  local  legislation  for  the  laying,  levying,, 
assessment  and  collection  of  taxes,  is  a  matter  of  construc- 
tion. The  appropriate  rules  of  construction  have  been 
adjudged  in  a  series  of  cases  (relating  to  the  construction  of 
statutes)  of  long  standing.  Every  statute  is  a  repeal  by 
implication  of  a  precedent  statute,  so  far  as  the  later  statute- 
is  repugnant  to  its  predecessor  ;  the  provisions  of  the  pre- 
existing statute,  so  far  as  they  are  incompatible  with  a  later 
statute,  are  repealed,  but  in  other  respects  the  original  law 
is  left  in  full  force  and  effect.  The  old  law  gives  way  to  the 
newer  and  later  enactment  only  to  the  extent  of  the  repug- 
nancy between  the  two.  JBac.  Abr.,  Statute  {D);  Wood  v. 
United  States,  16  Pet.  342 ;  Industrial  School  v.  Whitehead,  2 
Beas.  290 ;    Mechanics  and   Traders  Bank  v.  Bridges,  1  Vr^. 


ants"  {Rexv.  Franklin,  Parker  4);  "creditors"  {State  v.  Thompson,  10 
^ryt.  61,68;  Daniels  v.  Nelson,  Al  Vt.  161);  condemnation  of  lands  by 
statutory  proceedings  in  eminent  domain  [Jones  v.  Tatham,  20  Pa.  St. 
398  ;  Com.  v.  B.  c&  M'.  Co.,  3  Cush.  25  ;  Stevens  v.  Paterson  B.  B.  Co.,  5  C.  E. 
Gr.  126;  Penn.  B.  B.  v.  Long  Branch  B.  B.,  8  C.  E.  Gr.  157;  Slate  v. 
Montclair,  6  Vr.  328  ;  Indiana  B.  B.  v.  State,  3  Tnd.  421  ;  P^yvis  v.  East 
Tennessee  B.  B.,  1  Sneed  94;  St.  Louis  B.  B.v.  Trustees,  43  III.  303; 
United  States  v.  Bailroad  Bridge  Co.,  6  McLean  517  ;  Doe  v.  Archbishop  of 
York,  14  Q.  B.  81 ;  Atlanta  v.  Central  B.  B.  Co.,  53  Ga.  120;  Ninth  Ave. 
Case,  45  N.  Y.  729)  ;  requiring  bonds  to  be  drawn  on  stamped  paper 
[State  V.  Millmrn,  9  Gill  105) ;  forbidding  suits  for  less  than  $100  to  "be 
brought  in  the  superior  courts  (State  v.  Garland,'!  Ired.  48;  see  State  v. 
Atkins,  S5  Ga.  315);  rendering  a  person  under  sentence  for  felony 
incompetent  as  a  witness  (State  v.  Adair,  68  N.  C.  69) ;  issuing  scire  facias 
on  a  judgment  [Com.  v.  Baldwin,  1  Watts  54;  Nimmo  v.  Com.,  4  Hen.  & 
Munf.  57). 
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112.  The  principle  on  which  this  rule  of  construction  rests 
is  applicable  alike  to  statutes  and  constitutional  provisions. 
The  eiFect  of  constitutional  provisions  and  restrictions  on 
prior  legislation,  and  their  interdict  on  subsequent  legisla- 
tures, extends  no  further  than  to  such  laws  as  are  plainly 
repugnant  to  the  constitutional  requirement  or  prohibition. 

Every  system  of  taxation  consists  of  two  parts  :  the  one 
relating  to  the  assessment  (tjie  designation  of  the  persons 
and  things  which  shall  be  the  subjects  of  taxation)  and  the 
apportionment  of  taxation  among  such  persons  and  things 
in  the  ratio  prescribed  by  law  ;  the  other,  the  collection  of 
the  taxes  assessed,  by  the  enforced  payment  thereof.  Inci- 
dent to  both  these  departments  of  taxation,  is  the  machinery 
by  which  the  assessment  shall  be  made,  and  its  collection 
enforced.  This  classification  of  laws  relating  to  taxes  is 
recognized,  and  was  acted  upon  by  the  supreme  court  in 
Mechanics  avd  Traders  Bank  v.  Bridges,  uhi  supra. 

The  constitutional  provision  invoked  relates  only  to  the 
assessment  of,  taxes,  and  in  that  respect  it  concerns  only 
such  equalization  of  the  burdens  of  taxation  as  will  result 
from  the  designation  of  the  property  whicli  shall  be  the  sub- 
jects of  taxation,  and  the  apportionment  of  the  taxes  thereon 
under  general  laws,  by  uniform  rules  and  upon  true  valua- 
tions.    The  reasons  which  induced  the  adoption  of  this  con- 


Statutes  imposing  taxes  do  not  extend  to  or  include  the  property 
of  the  sovereign  [Rex  v.  Cook,  3  T.  R.  519,  522;  Mersey  Docks  v.  Cam- 
eron, 11  H.  of  L.  Cas.  443,  464;  Reg.  v.  McCann.  L.  R.  (3  Ex.  Ch.)  677 
People  V.  Doe,  3fi  Cnl.  220 :  Ryan  v.  GaUatin  Co..  14  III.  78  ;  Buckley  v. 
Osburn,  8  Ohio  180,  187  ;  Nashville  v.  Bnnk  of  Term.,  1  Swan  209  ;  Augusta 
V.  Dunbar,  50  Ga.  387  ;  Directors  v.  School  Directors,  42  Pa.  St.  22 ;  People 
V.  Salomon,  51  III.  37  ;  see  Louisville  v.  Cow.,  1  Duv.  295 ;  Lane  v.  Oregon, 
7  Wall.7\);  or,  laving  assessments  {Hoi ford  \.  Cope/and,  3  Bos.  d~  Pul. 
129.  140;  Soady  v.  Wilson,  3  Ad.  &  El.  248';  AtCy-Gen.  v.  Donaldson,  10  M. 
(t-  W.  117:  Williams  V.  Gravel  Road  Co.,  Wils.  (Ind.)  7;  Rex  v.  Mathews, 
Cald.  1 ;  Reg.  v.  Ponsonby,  3  Q.  B.IZ;  Darlington  v.  New  York,  31  N.  Y. 
164  ;  Chicago  v.  Hasley,  25  III.  595  ;  Fagan  v.  Chicago,  84  III.  227  ;  N'^ther- 
ton  V.  Ward,  3  B.  db  Aid.  21  ;  see  Whiteley  v.  Fawseii,  Styles  12). 

The  following  are  ratable:- A  keeper  of  a  royal  park,  -who  gives  his 
services  as  rent  for  a  lodge  therein,  vfhich  he  occupies  (Rex  v.  Mathews, 
Cald.  1 ;  Lord  Bute  v.  Grindall,  1  T.  R.  338,  2  H.  Bl.  265) ;  the  owner  of 
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stitutional  provision  are  deep-seated  in  principles  of  public 
policy.  Its  object  was  to  secure  to  tbe  people  of  the  state 
the  equalization  of  taxation,  so  far  as  was  practicable,  by 
requiring  the  imposition  of  taxes  on  property  by  general 
laws,  on  the  principle  of  uniformity  in  the  subjects  of  tax- 
ation and  in  valuations.  Whether  taxes  shall  be  assessed 
by  an  officer  elected  by  the  people,  and  called  an  assessor, 
or  by  a  commissioner  appointed  by  a  municipal  body — 
whether  they  shall  be  collected  by  an  elected  officer  called 
a  collector  of  taxes,  or  by  a  receiver,  holding  his  office  by 
virtue  of  some  other  authority,  and  payment  thereof  enforced 
by  a  tax  warrant  leviable  on  goods  and  chattels,  or  on  the 
person,  or  by  a  lien  upon  and  sale  of  property,  real  or  per- 
sonal, are  matters  of  little  importance,  which  the  framers  of 
the  constitutional  amendments  wisely  left  to  legislative  dis- 
cretion. Statutes  regulating  these  subjects  in  force  when 
the  constitutional  amendments  were  adopted,  though  local 
and  special,  were  not  abrogated,  nor  is  such  legislation  in 
the  future  interdicted  by  this  amendment.  How  far  and 
within  what  limits  future  legislation  of  this  character,  con- 
sidered as  special  and  local  legislation,  may  be  controlled  by 
the  other  constitutional  amendments,  has  not  been  con- 
sidered. 

Having  reached  the  conclusion  that  in  the  city  of  Trenton, 
as  a  general  rule,  taxes  are  a  lien  paramount  to  prior  mort- 


premises  rented  by  the  crown  [Eckersall  v.  Briggs,  4  T.  R.  6) ;  the  pipes 
of  a  water  company,  laid  through  royal  demesnes  [Rex  v.  Chelsea,  5 
Barn.  &  Ado!.  156)  ;  the  present  interest  of  a  land  owner,  where  the 
state  is  entitled  to  the  reversion  {Bridge  Propers  v.  State,  1  Zab.  384.  2 
Zab.  593  ;  Fall  v.  Marysville,  15  Cal.  391  ;  see  Ryan  v.  Gallatin  Co.,  14  III. 
78)  ;  lands  leased  by  the  state  to  a  corporation  {State  v.  Haight,  7  Vr. 
471  ;  see  Bucki»qham  v.  Reeve,  19  Ohio  399).  State  bonds  may  be  taxed 
{People.  V.  Home  Ins.  Co..  29  Cal.  533;  Webb  v.  Burlington,  28  Vt.  188;  see 
People  V,  New  England  Ins.  Co.,  26  N.  Y.  303);  but  not  by  a  city 
{Augusta  v.  Dunbar,  50  Ga.  387)  ;  or  city  bonds  (State  v.  Woodruff,  8  Vr. 
139;  British  Com.  Ins.  Co.  v.  ComW,  18  ^Abb.  Pr.  118,  1  Kegcs  303);  but 
not  by  a  city  (Murray  v.  Charleston,  96  U.  S.  342.) 

Independently  of  any  statutory  or  constitutional  provision,  the  prop- 
erty of  the  sovereign  is  exempt  from  taxation. 
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gages  and  other  encumbrances  on  the  lands  with  respect  to 
which  the  taxes  were  laid,  the  inquiry  arises,  whether  the 
two  mortgages  involved  in  this  case  are  subordinated  to  such 
priority  of  lien. 

The  general  doctrine  of  the  law  is,  that  liens  take  prece- 
dence in  the  order  of  priority  in  date.  The  power  of  the 
legislature,  in  virtue  of  its  sovereignty,  to  make  taxes  a  lien 
upon  the  estate  of  all  parties  interested  in  the  land,  and  to 
make  the  tax  title  paramount  to  all  other  and  prior  claims 
and  encumbrances,  is  not  denied.  Hopper  v.  Malleson,  1  C. 
E.  Gr.  386,  per  Green,  C. ;  Morrow  v.  Doivs,  1  Stew.  463,  per 
Van  Syckel,  J. ;  Campbell  v.  Howland,  5  C.  E.  Gr.  186 ;  Par- 
ker V.  Baxter,  2  Gray  185 ;  Bale  v.  McEcers,  2  Cow.  118. 
The  displacement  of  prior  encumbrances,  prejudicial  to 
individual  rights,  can  only  be  effected  by  the  exercise  of  the 
sovereign  power  of  taxation.  It  may  be,  and  frequently  is, 
the  occasion  of  injustice,  and  therefore  will  not  be  presumed 
in  the  absence  of  a  clear  expression  of  legislative  intent.  In 
the  city  of  Trenton,  as  we  have  seen,  such  priority  is  given 
by  statutory  provisions  contained  in  its  charter.  Can  these 
statutory  enactments  be  permitted,  under  the  ordinary  rules 
of  construction,  to  affect  the  mortgages  now  in  question  ? 

The  mortgage  of  the  complainants  was  given  to  secure  an 
investment  of  funds  set  apart  for  the  support  of  public 
schools.     By  the  constitution,  the  fund  for  the  support  of 


This  includes,  among  others,  the  following:  unoccupied  lands  [Dixon 
\.  Porter,  23  Miss.  84)  ;  lands  dedicated  for  streets,  even  before  accept- 
ance [Phimsiead  Board  v.  British  Land  Co.,  L.  R.  (10  Q.  B.)  203;  see 
State  V.  Hudson,  5  Vr.  25,  531  ;  Ellsworth  v.  Grand  Bapids,  27  Mich.  250) ; 
a  post-office  (Smith  v.  Birmingham,  7  EL  &  Bl.  483) ;  royal  palaces  [Att^y- 
Gen.  V.  Donahlson.  10  M.  S;  W.  117);  but  occupiers  by  permission  are 
ratable  (Reg.  v.  Ponsonby.  3  Ad.  &  El.  14) ;  the  horse  guards  [Amherst  v. 
Somers,  3  T.  R.  372 ;  see  Echersall  v.  Briqgs,  4  T.R.b;  Rex  v.  Hendis,  3 
T.  R.  497  ;  Rex  v.  Terrott,  3  East  506)  ;  the  invalid  office  [Peyton's  Case, 
LeacKs  Cr.  Cos.  800)  ;  the  inns  of  court  [Leus  v.  Brown,  1  Car.  &  P. 
224;  Rex  v.  Butterworth,.'!  Car.  &  P.  391  ;  see  Moss  v.  London,  4  El.  & 
Bl.  610);  the  admiralty  (Reg.  v.  Stewart,  8  El.  &  Bl.  360);  the  local 
police  [Lancashire  v.  Strelford,  EL  BL  &  El.  225) ;  county  court  build-- 
ings  [Hodgson  v.  Carlisle,  8  El.  &  Bl.  116 ;  Reg.  v.  Castle  View,  L.  R.  [I  Q. 
B.)  493  ;   Reg.  v.  Manchester,  3  EL  &  BL  336  ;   Lancashire  v.  Cheetham,  L. 
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free  schools,  and  all  money,  stock  and  other  property  appro- 
priated for  that  purpose,  or  received  into  the  treasury  ta 
augment  the  said  fund,  is  required  to  be  securely  invested, 
and  to  remain  a  perpetual  fund;  and  the  income  thereof, 
except  so  much  as  it  may  be  judged  expedient  to  apply  to  an 
increase  of  the  capital,  is  required  to  be  annually  appro- 
priated to  the  support  of  free  schools  ;  and  it  is  declared  that 
it  shall  not  be  competent  for  the  legislature  to  borrow, 
appropriate  or  use  the  said  fund,  or  any  part  thereof,  for 
any  other  purpose,  under  any  pretence  whatever.  [Consti- 
tution p.  6,  Section  7,  Article  IV). 

The  discussion  of  this  case  has  been  had  upon  broader 
grounds,  and  aside  from  this  constitutional  provision,  with 
the  view  of  obtaining  the  opinion  of  this  court  as  to  the 
effect  of  the  priority  of  taxes  under  statutes  upon  securities 
in  which  the  funds  of  the  state  generally  are  invested  ;  and 
that  question  is  directly  involved  in  this  case,  in  consider- 
ing the  claim  of  the  city  to  priority  over  the  mortgage  given 
to  the  chancellor.  The  case  will  therefore  be  examined 
exclusively  on  that  ground.  The  constitutional  protection 
of  the  school  fund  is  referred  to,  that  no  inference  may  be 
drawn  from  this  opinion  that  the  legislature  has  the 
capacity  to  impair  the  integrity  of  that  fund,  or  the  produce 
of  its  investments,  by  methods  which  are,  direct  or  indirect 


i2.  (3  Q.  B.)  14;  Beg.  v.  Worcestershire,  11  Ad.  &  El.  57;  Tracey  v.  Taylor, 
3  Q.  B.  9'S6)  ;  or  masters  in  chancery  as  occupiers  [Holford  v.  Copeland, 
3  Bos.  c&  Pul.  129)  ;  or  a  jail  (Reg.  v.  Shepherd,  1  Q.  B.  170  ;  Bedfordshire 
V.  Church-wardeni.  7  Exch.  650)  ;  the  king's  dock-yards  (Atfy-Gev.  v. 
Hill,  2  M.  &  W,  160)  ;  any  public  occupier  of  docks  [Reg.  v.  Liverpool, 
9  Ad.  &  EL  435;  Rex  v.  Beverlg,  &  Ad.  &  El.  645;  Reg.  v.  St.  George,  10 
Q.  B.  852  ;  see  Rex  v.  Liverpool,  7  Barn.  &  Cress.  61 ;  Mersey  Docks  v. 
Cameron,  W.  H.  of  L.  Cas.  443)  ;  a  prison  [Gambier  v.  Lyford,  3  El.  &  Bl. 
346)  ;  a  museum  built  on  crown  lands  [Beche  v.  St.  James,  4  El.  &  Bl. 
385);  municipal  lands,  althousrh  without  the  city  bounds  [Reg.  v. 
Exminster,  12  Ad.  &  El.  2;  see  Reg.  v.  Oldham,  L.  R.  (3  Q.  B.)  474)  ;  or 
used  as  a  commons  {Lincoln  v.  Holmes  Common,  L.  R.  (2  Q.  B.)  482;  see 
Rex  V.  York,  6  Ad.  &  El.  419  ;  Rex  v.  Alnwick,  9  Ad.  &.EI.  444 ;  St.  Louis 
T.  Gorman,  29  Mo.  593) ;  a  bridge  belonging  wholly  to  the  crown  [Reg. 
V.  McCann,  L.  R.  (3  Q.  ^.)  677)  ;  stone  for  the  use  of  the  government 
(  Weymouth  v.  Nugent,  6  B.  &  S.  22 ;  see  Andrews  v.  Auditor,  28  Gratt.  115 ; 
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either  under  the  powers  of  taxation  or  bj  any  other  means 
whatever. 

The  immunity  of  the  property  of  the  state,  and  of  its  polit- 
ical subdivisions,  from  taxation,  does  not  result  from  a  want 
of  power  in  the  legislature  to  subject  such  property  to  tax- 
ation. The  state  may,  if  it  sees  fit,  subject  its  property,  and 
the  property  owned  by  its  municipal  divisions,  to  taxation, 
in  common  with  other  property  within  its  territory.  But 
inasmuch  as  taxation  of-  public  property  would  necessarily 
involve  other  taxation  for  the  payment  of  the  taxes  so  laid, 
and  thus  the  public  would  be  taxing  itself  in  order  to  raise 
money  to  pay  over  to  itself,  the  inference  of  law  is  that  the 
general  language  of  statutes  prescribing  the  property  which 
shall  be  taxable,  is  not  applicable  to  the  property  of  the 
state  or  its  municipalities.  Such  property  is,  therefore,  by 
implication,  excluded  from  the  operation  of  laws  imposing 
taxation,  unless  there  is  a  clear  expression  of  intent  to 
include  it.  Coolei/  on  Taxation  131.  Hence  crown  lands, 
-and  the  property  of  the  state,  or  its  political  sub-divisions, 
are  not  taxable  under  general  statutes  providing  for  tax- 
ation. AWy-Gen.  v.  Ilorris,  2  31.  ^  W.  159;  3Iersey  Docks 
V.  Cameron,  11  B.  of  L.  Cas.  443;  Inhabitants  ^e.  v.  County 
Com'rs,  4  Gray  500;  Worcester  County  v.  Worcester,  116 
Mass.  193;    State  v.  Gaffney,  5  Vr.  131.     Under  the  general 


Jteg.  V.  Hall,  4  El.  &  BL  29) ;  salaries  of  state  judges  ( Com.  v.  Mann,  5 

Watts  &  Serg.  403  ;  New  Orleans  v.  Lea,  14  La.  An.  197  ;  see  Gilkeson  v. 
Frederick,  13  Gratt.  bll);  or,  of  a  prothonotary  [City  Council  v.  Lee,  3 
Brev.  226  ;  see  Cohen  v.  Com.  6  Pa.  St.  Ill)  ;  public  school-houses  {Gerke 
T.  Purcell,  25   Ohio  St.  229  ;  Ward  v.  Manchester,  56  X.  II.  508  ;   Curtis  v. 

Whipple,  24  Wis.  350)  ;  lands  held  by  a  city  in  trust  for  public  schools 
of  the  state  {Chicago  v.  People,  80  III.  384)  :'state  universities  {Trustees  v. 

Champaign  Co.,  76  III.  184)  ;  lands  forfeited  to  or  bid  in  by  the  state  for 
non-payment  of   taxes  [Buckler/ v.  Osburn,  8   Ohio  180,  187;  see  Tipton 

Co.  V.  State,  24  Ind.  255 ;  Gould  v.  Day,  94  U.  S.  405) ;  a  citv  cemetery 
{People  V.  I)oe,  36  Cal.  220  ;  see  Louisville  v.  Nevin,  10  Bush  549 ;  Balti- 
more V.  Greenmount  Cemetery,  7  Md.  517  ;  Woodlawn  Cemetery  v.  Everett,  118 
Mass.  354)  ;  a  corporation  belonging  wholly  to  the  state  {Nashville 
V.  Ba7ik  of  Tenn.,  1  Swan  269  ;  Bank  v.  New  Albany,  11  Ind.  139  ;  Georgia 
V.  Atkins,  35  Ga.  315;  see'Veazie  Bank  v.  Fenno,  8  Wall.  533;  State  v. 
Bank  of  Newbem,  1  Dey.  &  Bat.  Eq.  216);  a  state  asylum  for  lunatics 
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tax  law  of  this  state,  public  property,  whether  belonging. to 
the  state  or  its  subordinate  political  divisions,  such  as  coun- 
ties, cities,  towns  and  townships,  is  not  liable  to  taxation. 
The  city  of  Trenton  had  no  power  to  levy  a  tax  directly 
upon  the  mortgage  of  the  complainants,  though  mortgages 
are  expressly  included  in  the  enumeration  of  property  liable 
to  taxation.  From  the  fact  that  the  property  of  the  state  is,. 
by  implication,  excepted  from  that  part  of  the  tax  laws 
which  prescribes  the  subjects  of  taxation,  it  follows  logically, 
as  a  necessary  sequence,  that  its  property  is  not  included  in 
or  affected  by  the  other  provisions  of  the  law,  which  pro- 
vide a  mode  for  the  collection  of  the  taxes. 

The  complainants'  mortgage  was  executed  and  delivered 
in  1861.  The  earliest  of  the  annual  taxes  remaining  unpaid 
occurred  in  1875.  It  is  not  necessary  to  discuss  the  extent 
to  which  the  common  law  prerogatives  of  the  crown  have 
been  succeeded  to  by  the  state.  In  some  respects  the  state 
is  not  endued  with  the  prerogatives  of  the  king.  Where 
the  state  goes  into  the  market  for  the  investment  of  money, 
it  takes  its  securities  subject  to  the  vested  rights  of  property 
of  private  individuals.  This  must  necessarily  be  so  under  a 
government  which  protects  private  property  against  the  state 
by  constitutional  prohibitions.  Consequently,  a  mortgage 
given  to  the  state  or  its  representatives  for  public  moneys 


(  Williams  v.  Little  White  Lick  Co.,  1  Wils.  {Ind.)  7) ;  county  lands  [Gibson- 
V.  Howe,  37  Iowa  168 ;  see  Townseyi  v.  Wilson,  9  Pa.  St.  270 ;  Moore  v.  Mor- 
ledge,  42  Iowa  26)  ;  a  county  poor-house  {Phila.  v.  Amer.  Philosoph.  Soc.^ 
42  Pa.  St.  21);  or  court-house  or  jail  [Worcester  Co.  v.  Worcester,  116 
Mass.  193;  Piper  v.  Singer,  4  Serg.  J;  Rawle,  354);  state  or  city  parks 
{Doyle  V.  Austin,  47  Cal.  353  ;  People  v.  Salomon,  51  III.  37,  52)  ;  a  city 
hall  [Louisville  v.  Com.,  1  Duv.  295);  or  reservoir  [State  v.  Gaffney,  5  Vr. 
133)  ;  or  wharf  [Low  v.  Lewis,  46  Cal.  549)  ;  churches  from  which  no 
profit  is  made  [Rex  v.  Woodward,  5  T.  B.  79  ;  Rex  v.  Agar,  14  East  255 
State  V.  Jersey  City,  4  Zab.  108,  120). 

How  far  a  state,  by  becoming  interested  as  a  stockholder  or  part 
owner  of  a  corporation,  divests  herself  of  sovereignty,  see  [Freeholders 
of  Middlesex  v.  State  Bank,  supra,  p.  317,  note;  also.  State  v.  Great  Miami 
Co.,  14  Ohio  405  ;  Bank  of  TJ.  S.  v.  McKenzie,  2  Brock.  393  ;  State  v.  Central 
Co.,  10  Humph.  388  ;  Dvhhins  v.  Orange  R.  R.,  37  Ga.  240;  Alt'y-Gen.  v. 
Bank  of  Cape  Fear,  5  Ired.  Eq.  71  ;   Ernst  v.  Ernst,  Breese  316  ;  Biscoe  v. 
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invested,  will  be  subject  to  all  prior  estates  in  the  mort- 
gaged premises,  and  all  liens  and  encumbrances  thereon 
actually  vested  antecedently  in  private  individuals.  The 
complainants  do  not  rely  on  the  prerogative  right  of  the 
state  to  a  preference  of  debts  due  to  it  over  debts  or  liabili- 
ties accruing  to  others.  Their  mortgage,  by  the  ordinary 
rules  of  law,  is  such  a  common  law  conveyance  as,  between 
private  citizens,  would  create  a  lien  having  relation  to  the 
time  of  its  execution  -and  delivery.  The  priority  thus 
acquired  by  the  complainant,  the  city  endeavors  to  displace 
by  force  of  the  provisions  of  its  charter.  The  complainants 
deny  that  these  provisions  of  the  city  charter  are  applicable 
to  the  state. 

The  common  law  doctrine  is,  that  where  the  king  has  any 
prerogative,  right,  title  or  interest,  and  the  statute  is  gen- 
eral, he  shall  not  be  barred  of  them  by  the  general  words 
of  the  act,  for  the  king  shall  not  be  bound  unless  the  statute 
is  made  by  express  words  to  extend  to  him.  Magdalen  Col- 
lege Case,  11  Co.  74;  Plowden  239;  Bac.  Abr.,  Statutes  {E.) 
Independently  of  any  doctrine  founded  on  the  notion  of 
prerogative,  the  same  construction  ought  to  prevail,  founded 
upon  the  legislative  intent.  Where  the  government  is  not 
expressly,  or' by  necessary  implication,  included,  it  ought  to 
be  clear,  from  the  nature  of  the  mischiefs  to  be  reached, 


Coulter,  18  Ark.  423;  Bank  of  Ky.  v.  Wister,  2  Pet.  318;  TJ.  S.  Bank  v. 
Planters  Bank,  8  Wheat.  904;  Bank  v.  Gibbs,  3  McCord  377;  Nashville  v. 
Bank  of  Tenn.,  1  Swan  269  ;  D>/er  v.  Bank  of  Mobile,  14  Ala.  622  ;  Bank  of 
Ind.  V.  New  Albany,  11  Ind.  139;  State  v.' Atkins,  35  Ga.  315;  Miersv. 
Zanesville  Co.,  11  Ohio  273;  Curran  v.  Arkansas,  15  How.  304;  Morrelv. 
Bank  of  Pa.,  b  Phila.  01). 

The  immunity  of  a  state  does  not  extend  to  an  individual  to  whom 
the  state  has  transferred  the  lands,  etc.,  which  were  exempted  [Pe^in. 
B.  R.  V.  Buquesne,  46  Pa.  St.  223 ;  Trustees  v.  Chicago,  12  III.  403  ;  New 
Haven  v.  Sheffield,  30  Conn.  160  ;  Paul  v.  Shaw.  2  Salk.  167  ;  Colchester  v. 
Kew7uy,  4  H  d:  C.  445,  L.  JR.  (1  E.xch.)  308:  Beg.  v.  Wallinqford,  10  Ad. 
&  El.  259  ;  see  All  Souls  v.  Cosiar,  3  Bos.  &  Pul.  635 ;  Todd  v.  London 
Railway,  7  Man.  &  Or.  366  ;  Del.  Division  v.  McKeen,  49  Pa.  St.  424,  52 
Pa.  St.  117). 

If  the  state  be  named,  of  course  it  is  bound  [Straus  v.  Com.,  1  Duv. 
149  ;  State  V.  Crvtcher,  2  Sivan  504.  510  ;  Piper  v.  Richardson,  9  Mete.  155  ; 
Soady  v.  Wilson,  3  Ad.  &  El.  240  ;  Netherton  v.  Ward,  3  Barn.  &  Aid.  21). 
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or  the  language  used,  that  the  government  itself  was  in  con- 
templation of  the  legislature,  before  a  court  of  law  would  be 
authorized  to  put  a  construction  on  a  statute  which  would 
affect  its  rights.  United  States  v.  Hoar,  2  Mason  314.  The 
statute  of  limitations,  which  most  effectually  puts  an  end  to 
and  determines  the  rights  of  private  individuals,  by  lapse 
of  time,  will  be  inoperative  as  against  the  crown  or  the  state 
suing  for  the  enforcement  of  its  rights  in  property,  unless  it 
be  specially  named  therein.  Lambert  v.  Taylor,  4c  B.  ^  C. 
138;  United  States  v.  Buford,  3  Pet.  12;  United  States  v. 
Boar,  2  Mason  314;  People  v.  Gilbert,  18  Johns.  227.  A 
discharge  under  the  bankrupt  or  insolvent  laws  will  not 
release  the  debtor  from  any  of  his  obligations  for  debts  due 
to  the  crown  or  to  the  state,  for  the  reason  that  the  public 
is  not  bound  by  statutes  of  this  kind,  unless  expressly  men- 
tioned. A71071.,  1  Atk.  262;  United  States  v.  Nelson,  8  Wheat. 
253 ;  Glenn  v.  Humphreys,  4  Wash.  C.  C.  424 ;  People  v.  Ros- 
seter,  4  Coio.  143. 

The  rule  of  construction  above  mentioned  was  adopted 
and  enforced  in  this  state  in  Den  v.  O'Hanlon,  Spen.  31,  S. 
C.  on  error,  1  Zab.  582,  under  circumstances  which  give 
that  case  the  force  of  a  direct  precedent  on  the  subject  now 
under  consideration.  John  G.  Leake  died  in  1827,  intestate, 
seized  of  lands  in  the  county  of  Bergen,  and  without  heirs 


A  municipality  having  no  other  powers  than  those  conferred  by  its 
charter  or  the  laws  of  the  state,  can  impose  taxes  in  no  other  manner 
[Daily  v.  Swope,  47  il/m.  3t-.7  ;  Kinsej/  v.  Pulaski  Co.,  2  Dill.  253,  255, 
note ;  Augusta  v.  Nat.  Bank.  4:7  Ga.  562;  Nashville  v.  Bank  of  Tenn.,  1  Swan 
269  ;  Augusta  v.  Dunbar,  50  Ga.  387  ;  Pullen  v.  Raleigh,  68  N.  C.  451). 
Although  the  imposition  of  or  exemption  from  a  state  tax  does  not 
necessarily  affect  a  local  one  {State  v.  Robertson,  4  Zab.  504 ;  Home  Ins. 
Co.  V.  Augusta,  93  U.  S.  116  ;  Wiggins  v.  Chicago,  68  ///.  372  ;  Morgan  v. 
Cres,  46  Vt.  773  ;  Coukon  v.  Harris,  43  Miss.  728  ;  Orawie  R.  R.  v!  Alex- 
andria, 17  Gratt.  176  ;  Gordon  v.  Baltimore,  5  Gill  231  ;  Richmond  v.  Rich- 
mond &  Danville  R.  R.,  21  Gratf.  604;  State  v.  Elizabeth.  8  Vr.  330; 
Mayor  of  New  York,  11  Johns.  77  ;  Martin  v.  Charleston,  13  Rich. 
Eq.  50)  ;  unless  expressly  so  provided  by  statute  [C.  &  A.R.  R.  v.  Hil- 
legas,  3  Harr.  11  ;  Gardner  v.  State,  1  Zab.  577  ;  State  v.  Bently,  3  Zab.  532; 
State  v.  MansfieU,  3  Zab.  510 ;  Bank  v.  Edwards,  5  Ired.  516  ;  State  Bank 
V.  Charleston,  3  Rich.  342:  Tax  Cases,  12  Gill  &  Johns.  117;  .%/./<3  v. 
Haight,  5  TV.  319;  Evansville  v.  i/aW,  14  /■wrf.  27). 
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capable  of  inheriting  the  same  By  reason  of  his  death 
intestate  and  without  heirs  capable  of  inheriting,  the  lands 
escheated  to  the  state.  In  1832  an  inquisition  was  taken  by 
the  state,  pursuant  to  the  act  -concerning  escheats.  Elm. 
Dig.  162.  In  1834  the  orphans  court  of  the  county  of  Bei'- 
gen  made  an  order  for  the  sale  of  lands  for  the  payment  of 
the  debts  of  the  deceased,  pursuant  to  several  acts  of  the 
legislature  passed  in  1799, 1825  aad  1837,  which  empowered 
the  orphans  court  to  order  the  sale  of  lands  of  decedents  for 
the  payment  of  debts.  The  plaintiff  made  title  under  a  pur- 
chase at  such  sale.  The  question  for  decision  was,  whether 
the  orphans  court  had  jurisdiction  to  order  the  sale.  The 
title  of  the  state  accrued  at  the  death  of  Leake,  in  1827;  the 
sale  was  ordered  by  the  orphans  court,  under  a  statute  in  force 
before  tTie  title  of  the  state  accrued ;  and  yet,  the  supreme 
court  and  this  court  disaffirmed  the  title  of  the  purchaser, 
for  the  reason  that  in  the  general  words  of  the  statute  was 
not  included  the  power  to  sell  land  escheated  to  the  state, 
and  to  divest  the  title  of  the  state. 

Speaking  of  the  common  law  rule  of  construction,  that 
the  sovereign  power  is  not  restrained  of  a  previous  right  by 
the  general  words  of  a  statute,  Justice  Carpenter,  in  this 
court,  said :     "  It  is  a  rule  which   has  been  adopted  and 


A  state  cannot  authorize  a  city  to  assess  a  tax  which  she  herself  could 
not  assess  {O'Donnell  v.  Bailey,  24  Miss.  386);  nor  can  a  city  exempt 
any  property  from  taxation  {Mack  v.  Jones,  1  Fosi.  393  ;  Brewer  Co.  v. 
Brewer,  62  Me.  62;   Cooley  on  Tax.  152). 

As  to  the  nature  of  county  taxes,  see  [State  v.  St.  Louis,  34  Mo.  546; 
Woodburn  v.  Farmers  Bank,  5  Watts  &  Serg.  447,  450). 

Whether  money  paid  into  court  is  taxable,  see  [Kellinger''s  Case,  9 
Paige  62 ;  People  v.  Lardner,  30  Cal.  242  ;  Com'rs  v.  Clarke,  36  3Id.  206); 
or,  in  a  receiver's  hands,  {Hewitt  v.  New  York  t&  0.  B.  B.,  12  Bhtck. 
452,  13  Blatrh.  104;  2  Cent.  L.  J.  601  ;  3  Cent.  L.  J.  715) ;  or,  held  by 
an  assignee  in  bankruptcy  {Mitchell's  Case,  17  Alb.  L.  J.  26;  Booth's 
Case,  14  Nat.  Bk.  Reg.  332';  County  of  Yuba  v.  Adams,  7  Cal.  35). 

In  several  states  special  statutes  for  the  protection  of  school  or  sinlc- 
ing  funds,  including  exemption  from  taxation,  exist — see  {Lowry  v. 
Francis,  2  Yerg.  534;  Crura  v.  Cotting,  22  Iowa  411  ;  Miller  v.  Gregg.  26 
Iowa  75  ;  State  v.  Shaw,  28  Iowa  67  ;  Hamilton  v  State,  1  Ind.  128  ;  Tip- 
ion  Co.  v.  State,  24  hid..  2b5  ;   Chicago  v.  Miller,  80  III.  384).— Rep. 
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recognized  in  this  country  as  applicable  to  our  institutions; 
it  is  a  rule  not  founded  on  royal  prerogative,  but  on  prin- 
ciples of  public  policy,  that  the  state  should  not  suffer  from 
the  negligence  of  its  officers  and  servants.  *  *  *  The 
reasons  for  applying  the  maxim  in  a  representative  govern- 
ment, where  the  people  act  only  through  the  delegated 
povs^er  of  their  agents,  is  equally  cogent  as  in  a  kingly  gov- 
ernment ;  the  rule  stands  on  the  same  ground  of  expe- 
diency and  public  conveniency."     1  Zab.  558. 

Considerations  of  public  policy  of  the  greatest  weight 
require  the  application  of  this  rule  of  construction  in  the 
case  now  in  hand.  The  moneys  represented  by  the  com- 
plainants' mortgage  are  not  a  legitimate  subject  of  taxation 
by  the  city,  for  the  reason  that  they  are  the  property  of  the 
state,  and,  by  implication,  are  excluded  from  the  class  of 
property  over  which  the  city's  power  of  taxation  extends. 
The  sections  of  the  city  charter  preferring  its  lien  for  taxes 
over  prior  mortgages  and  other  encumbrances,  are  simply 
adjuncts  to  its  powers  of  taxation.  As  statutes  on  the  same 
subject,  or  parts  of  the  same  statute  relating  to  one  subject, 
they  are  in  pari  materia,  and  should  receive  the  same  con- 
struction. If  the  securities  of  the  state  are  subject  to  this 
priority  of  lien,  their  value  is  liable  to  be  destroyed  by  the 
failure  of  its  agents,  through  neglect  or  inadvertence,  to 
make  redemption  of  the  premises  from  sale  and  convey- 
ance, by  the  payment  of  the  taxes;  and  without  a  legisla- 
tive appropriation,  no  funds  would  be  provided  for  that 
purpose.  It  is  not  to  be  supposed  that  the  legislature 
intended  to  make  the  investments  of  the  school  fund  and  the 
sinking  fund  precarious,  by  subjecting  them  to  the  liability 
of  being  swept  away  by  the  summary  process  of  tax  sales. 

The  mortgage  to  the  chancellor  is  entitled  to  stand  in  the 
same  position.  It  was  executed  and  delivered  in  1867,  long 
before  any  of  these  taxes  were  assessed.  It  represents 
property  which  the  state,  in  virtue  of  its  sovereignty,  has 
drawn  into  its  courts,  and  is  invested  in  the  name  of  the 
chancellor,  as  its  selected  agency  for  the  investment  thereof. 
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These  investments  are  generally  made  for  long  periods  of 
time,  and  are  frequently  for  the  ultimate  benefit  of  persons 
not  in  esse.  It  is  not  within  the  official  duty  of  the  chancel- 
lor to  see  that  the  taxes  on  the  mortgaged  premises  are  not 
permitted  by  the  mortgagor  to  fall  in  arrear;  and  no  officer 
of  the  state  is  charged  with  the  duty  of  oversight  over  the 
subject.  The  same  considerations  of  public  policy,  founded 
on  expediency,  which  protect  investments  of  the  funds  of 
the  state  from  the  hazards  of  the  priority  of  tax  liens,  apply 
with  equal  force  to  these  investments,  and  induce  a  similar 
construction  of  the  tax  laws  as  applicable  to  these  securities. 
The  decree  appealed  from  should  be  affirmed. 

Dixon,  J. 

I  concur  in  the  opinion  of  the  court  in  this  cause,  except 
so  far  as  it  accords  to  the  "  chancellor's  mortgage  "  priority 
over  the  tax.  The  reason  for  conceding  such  priority  to  the 
mortgage  of  the  school  trustees  is,  that  that  is  the  property 
of  the  state,  and  the  provision  of  the  city  charter  constitut- 
ing taxes  a  lien  upon  land  superior  to  mortgages,  does  not 
relate  to  a  mortgage  of  the  state,  because  there  are  not 
express  words  or  necessarj'  implication  to  that  effect. 
Indeed,  it  would  be  strange  if  the  state  should  authorize  its 
agents  to  impair  one  of  its  pecuniary  claims  in  order  to 
strengthen  another  no  more  valuable.  But  this  reason 
seems  to  me  wholly  inapplicable  to  the  "  chancellor's  mort- 
gage." I  can  regard  that  only  as  private  property.  It 
secures  a  bond  coiiditioned  for  the  payment  of  the  interest 
of  15,413.33  to  Elizabeth  Howell  during  her  life,  and  of  that 
principal  sum  to  J.  L.  PI.,  C.  M.  H.,  F.  H.  and  L.  H.,  in 
equal  shares,  on  the  death  of  Elizabeth.  No  part  of  the 
value  represented  by  the  bond  is  now  in  the  keeping  of  the 
chance'llor  or  his  officers,  nor  will  it,  according  to  the  terms 
of  the  condition,  ever  get  there.  It  is  to  pass  from  private 
hand  to  private  hand  for  private  use.  That  the  chancellor 
is  the  nominal  obligee  is  purely  formal,  not  in  the  least 
affecting  the  right  of  property. 
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In  State  v.  Hansom,  7  V7\  50,  the  supreme  court  held, 
in  the  case  of  a  bond  just  like  this,  that  the  payee  of 
the  interest  could  be  legally  taxed  for  the  interest  which 
had  accrued  on  the  bond  up  to  the  time  of  the  assessment, 
a  distinct  recognition  of  the  fact  that  such  debts  are  private 
property  within  the  purview  of  our  tax  laws. 

The  Kellinger  Case,  9  Paige  61,  which  is  the  only  authority 
cited  for  the  notion  that  such  property  as  this  is  not  tax- 
able, while  it  decides,  very  properly,  that  the  court  of  chan- 
cery and  its  oflBcers  cannot  be  assessed  for  funds  there 
deposited,  clearly  implies  that  the  suitors  who  own  those 
funds  can  be  taxed  therefor  as  for  any  other  personal  estate. 
Chancellor  Walworth  says:  "  If  the  court  of  chancery,  or  its 
officers,  can  be  taxed  as  the  trustee  of  the  fund  in  the  sixth 
ward  of  the  city  of  New  York,  suitors  residing  elsewhere 
must  either  pay  a  double  tax  upon  their  interests  in  the 
fund,  or  the  town  or  ward  where  such  suitors  reside  will  be 
deprived  of  the  right  to  tax  them  anything  on  account  of 
that  portion  of  their  personal  estate.  *  *  *  jf  ^ny  part 
of  the  fund  in  court  belongs  to  persons  residing  in  the  city 
of  New  York,  so  as  to  render  it  proper  that  the  same  should  he 
taxed  in  that  city,  the  true  course  is  to  assess  the  same  to  such 
owner  in  the  ward  in  which  he  resides,  as  a  part  of  his  per- 
sonal estate." 

The  doctrine  that  private  property,  in  the  custody  or 
under  the  management  or  control  of  the  courts  for  the 
benefit  or  protection  of  the  owners,  is,  therefore,  to  be 
relieved  from  the  burdens  of  government,  seems  to  me  to 
lead  to  results  utterly  inadmissible. 

For  affirmance — Beasley,  C.  J.,  Dalrimple,  Depue, 
Knapp,  Reed,  Scudder,  Woodhull,  Clement,  Dodd, 
Green,  Lathrop — 11. 

For  reversal — Dixon — 1. 
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William  L.  Gushing 

V. 

Geoege  W.  Blake. 


1.  In  equity,  equitable  estates  are  considered  as  legal  estates,  and  are 
subject  to  tbe  same  incidents,  properties  and  consequences  as,  under 
like  circumstances,  belong  to  similar  estates  at  law. 

2.  A  husband  is  entitled  to  curtesy  in  the  wife's  equitable  estate  of 
inheritance,  if  the  requisites  of  such  a  title  in  legal  estates  existed. 
Actual  possession  of  the  estate,  or  the  receipt  of  rents,  issues  and 
profits  by  her,  or  possession  by  her  trustee  for  her  benefit,  is  consid- 
ered as  such  seizin  of  the  equitable  estate  as  is  equivalent  to  legal 
seizin. 

3.  The  husband's  curtesy  is  one  of  the  legal  incidents  of  the  wife's 
estate  of  inheritance,  and  he  will  not  be  excluded  from  rights  in  prop- 
erty sprigging  from  the  marital  relation,  except  by  words  that  leave  no 
doubt  of  the  intention.  The  fact  that  the  limitation  is  to  the  wife,  for 
her  sole  and  separate  use  during  her  life,  will  not  defeat  his  right  as 
tenant  by  the  curtesy. 

4.  In  construing  the  limitations  of  trusts,  courts  of  equity  adopt  the 
rules  of  law  applicable  to  legal  estates.  The  rule  in  Shelley's  Case  is 
applicable  to  equitable  as  well  as  legal  estates. 

5.  In  some  cases,  and  for  certain  purposes,  a  court  of  equity,  where 
the  trust  is  what- is  known  as  an  executory  trust,  will  so  deal  with  it  as 
to  give  eflFect  to  the  general  intent  of  the  creator  of  it,  without  adher- 
ence to  the  strict  legal  effect  of  the  terms  in  which  it  is  expressed. 

6.  The  distinction  between  executed  and  executory  trusts  depends 
upon  the  manner  in  which  the  trust  is  declared.  When  the  limita- 
tions and  trusts  are  fully  and  perfectly  declared,  the  trust  is  regarded 
as  an  executed  trust.  It  is  only  where  the  limitations  are  imperfectly 
declared,  and  the  intent  of  the  creator  is  expressed  in  general  terms, 
leaving  the  manner  in  which  his  intent  is  to  be  carried  into  effect  sub- 
stantially in  the  discretion  of  the  trustee,  that  a  court  of  equity  regards 
the  trust  as  an  executory  trust,  and  will  direct  the  trust  to  be  executed 
upon  a  construction  different  from  that  which  the  instrument  would 
receive  in  a  court  of  law. 

7.  A  mere  direction  to  the  trustee  to  convey,  will  not  convert  a  trus 
into  an  executory  trust.    If  the  trusts  are  fully  and  accurately  expressed, 
the  rights  of  the  beneficiaries  are  not  affected  by  the  direction  to  con- 
vey ;  the  conveyance  must  conform  to  their  rights  as  declared,  and  the 
i^quitable  estate  immediately  vests  accordingly. 
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8.  In  one  respect  there  is  a  difference  between  marriage  articles  and 
&  devise  by  will.  When  technical  terms  are  used  in  an  agreement  for 
a  settlement,  in  view  of  marriage,  which,  under  the  artificial  rule  in 
Shelley''s  Case,  would  create  an  estate  in  fee  or  in  tail,  ,the  court  will 
infer,  from  the  nature  of  the  agreement,  that  the  parties  contemplated 
provision  for  the  issue  of  the  marriage,  which  should  not  be  liable  to 
immediate  destruction  by  the  act  of  the  parties,  and  will  direct  the 
settlement  to  be  executed  in  such  a  manner  as  will  prevent  the 
destruction  of  the  limitations  over  to  the  issue.  But  this  doctrine  is 
applicable  only  so  long  as  the  agreement  for  a  settlement  remains  a 
matter  of  contract.  If  the  parties  have  themselves  completed  the 
settlement  by  a  deed  complete  in  itself,  so  that  it  requires  only  to  be 
obeyed  and  fulfilled  by  the  trustee  according  to  the  j^rovisions  of  the 
settlement,  the  trust  will  be  construed  in  the  same  manner  as  other 
trusts  for  the  same  purposes. 

9.  D.,  contemplating  marriage,  purchased  and  caused  to  be  conveyed 
to  B.  certain  lands,  for  the  benefit  of  his  intended  wife.  B.  executed 
a  declaration  of  trust,  whereby,  after  reciting  the  conveyance  to  him 
and  the  fact  that  the  marriage  was  about  to  take  place,  he  acknowl- 
edged and  declared  that  he  held  the  premises  in  trust  to  and  for  the 
sole  use  and  benefit  of  the  intended  wife,  separate  and  apart  from  her 
intended  husband,  before  and  after  her  intended  marriage;  and,  on 
the  further  trust,  to  convey  to  such  person  or  persons  as  she,  in  her 
life-time,  by  writing,  or  by  her  last  will  or  writing  in  the  nature  there- 
of, should  appoint,  and,  on  failure  of  such  appointment,  to  her  heirs 
at  law,  to  hold  to  them,  their  heirs  and  assigns  forever.  The  marriage 
took  place,  and  the  wife  died,  leaving  issue  of  the  mai'riage. — Held,  that 
the  husband  was  entitled  to  curtesy  in  the  premises  so  conveyed  in 
trust. 


On  appeal  from  a  decree  of  the  cbancellor,  whose  opinion 
may  be  found  in  Cushing  v.  Blake,  2  Stew.  399. 

3Ir.  W.  S.  Whitehead,  for  the  appellant. 

Mr.  F.  W.  Stevens,  contra, 

William  Durbridge,  contemplating  marriage  with  Joseph- 
ine, daughter  of  George  W.  Blake,  purchased  and  caused  to 
be  conveyed  to  Blake,  for  her  benefit,  certain  lands  in  the 
city  of  New  York;  part  of  the  purchase-money  was  paid  by 
Durbridge,  and  the  Balance  was  secured  by  mortgage  on  the 
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property;  Blake  executed  and  delivered  a  declaration  of 
trust,  by  which,  after  reciting  the  conveyance  to  hira,  and 
the  fact  that  the  marriage  was  about  to  take  place,  and  that 
the  conveyance  of  the  property  had  been  made  to  him  in 
consideration  of  the  marriage,  in  order  that  the  property 
might  be  "safely  and  securely  settled  upon,  and  for  the 
benefit  of,  and  in  trust  for  the  said  Josephine,  separate  and 
apart  from  her  husband,"  he  acknowledged  and  declared 
that  he  received  the  deed,  and  was  nominated  as  grantee 
therein,  and  held  and  possessed  the  premises  only  in  trust 
to  and  for  the  sole  use  and  benefit  of  Josephine,  separate 
and  apart  from  Durbridge,  before  or  after  her  intended 
marriage  with  him,  and  to  permit  her  to  occupy  and  possess 
the  premises  so  far  as  she  should  desire,  and  as  to  so  much 
thereof  as  she  should  not  desire  to  occupy,  to  rent' it  under 
her  direction,  and  to  receive  and  pay  to  her,  upon  her  sepa- 
rate receipt,  the  rents,  issues  and  profits  thereof;  and  on  the 
further  trust  that  he  would,  whenever  thereto  required  by 
writing,  under  her  hand,  during  her  life-time,  convey  the 
property  to  such  person  or  persons  as  she  should  appoint, 
and  at  her  decease  to  such  person  as  she  should,  by  her  last 
will,  or  writing  in  the  nature  thereof,  have  appointed,  or,  on 
failure  of  such  will  or  writing,  to  her  heirs  at  law,  to  hold  to 
them,  their  heirs  and  assigns  forever.  The  marriage  took 
place;  the  wife  died,  leaving  one  child,  the  issue  of  the  mar- 
riage, and  without  having  disposed  of  the  property,  or  any 
part  of  it,  in  her  life-time,  and  without  having  made  any  will 
or  executed  any  writing  in  the  nature  thereof.  Her  husband 
survives  her. 

After  the  death  of  the  wife,  Durbridge  conveyed  his  life 
estate  to  the  complainant.  The  bill  is  filed  for  a  decree 
declaring  that  Durbridge,  on  the  death  of  his  wife,  became 
entitled  to  an  equitable  estate  by  the  curtesy  in  the 
preaiises. 

The  chancellor  held  that  the  husband  was  entitled  to  an 
estate  by  the  curtesy  in  the  premises.  From  that  decree 
the  defendant  appealed. 
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Mr.  Wm.  Silas  Whitehead,  for  appellants. 

I.  It  is  admitted  that  if  Mrs.  Durbridge  took,  under  the 
terms  of  the  trust,  an  equitable  estate  of  inheritance,  in  fee- 
simple,  and  if  the  rule  in  Shelley's  Case  applies,  the  hus- 
band is  entitled  to  curtesy. 

II.  But  it  is  insisted  that  the  trust  iu  this  case  is  executory 
and  not  executed. 

"  There  is  a  settled  distinction  between  trusts  executory 
and  trusts  executed.  In  the  former  something  is  left  to  be 
done,  some  conveyance  thereafter  to  be  made  ;  and  where, 
as  in  the  case  of  marriage  articles,  a  trust  is  created  to  be 
subsequently  carried  into  execution." 

4  Kent  Comm.  *219,  *304,  *305 ;  2  Powell  on  Dev.  *442 ; 
Leivin  on  Trusts  4ib',  Wood\.  Burnham,  6  Paige  514;  Tall- 
man  V.  Wood,  26  Wend.  20 ;  Edmondson  v.  Dyson,  2  Kelly 
{Ga.)  307;  Wiley  v.  Smith,  3  Kelly  [Ga.)  551 ;  Porter  v.  Doby, 
2  Rich.  Eq.  49 ;  Saunders  v.  Edwards,  2  Jones  Eg.  134. 

III.  The  trust  in  question  was  created  under  a  marriage 
settlement. 

rV.  In  cases  of  executory  trusts,  and  of  marriage  settle- 
ments, it  is  the  settled  doctrine  that  the  application  of  the 
rule  in  Shelley's  Case  is  arrested,  and  courts  of  equity  will 
examine  into  and  effectuate  the  intention  of  the  settler,  and 
will  construe  the  deed  of  settlement  or  articles  in  accord- 
ance with  that  intention,  notwithstanding  the  rule. 

(a)  As  to  cases  of  devises  and  trust  deeds. 

Maddock's  Ch.  *449 ;  Roberts  v.  Dixwell,  1  Atk.  607 ;  Papil- 
lion  V.  Voice,  2  P.  Wms.  471-478 ;  1  White  ^  Tudor' s  Lead. 
Cas.  in  Eq.  36 ;  Wood  v.  Bumham,  6  Paige  514 ;  Tollman  v. 
Wood,  26  Wend.  20 ;  Saunders  v.  Edwards,  2  Jones  Eq.  134 ; 
Edmundson  v.  Dyson,  2  Kelly  307 ;  Wiley  v.  Smith,  3  Kelly 
551 ;  Porter  v.  Doby,  2  Rich.  Eq.  49. 

(b)  As  to  marriage  settlements. 

2  Washburn  on  Peal  Prop.  182;  1  White  ^  Tudor's  Lead. 
Cas.  21;   Id.  47;  2^ Story's  Eq.  Jur.,  §  984 ^Jervois  v.  Duke 
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of  Northumberland,  1  Jac.  ^  W.  573;  Hearle  v.  Greenbatik, 
3  Atk.  695 ;  Bennett  v.  Davis,  2  P.  Wms.  316 ;  Garner  v.  Gar- 
ner, 1  Desauss.  437. 

Y.  The  trust  in  question  being  executory,  and  being, 
moreover,  created  by  a  marriage  settlement,  it  is  to  be 
moulded  by  the  court  in  accordance  with  the  intention  of 
the  settler. 

VI.  The  following  are.  some  cases  in  which  it  has  been 
held  that  the  husband  is  not  entitled  as  tenant  by  the 
curtesy  : 

Where  real  estate  is  limited  to  the  separate  use  of  the 
wife,  so  as  to  leave  to  the  husband  no  legal  or  equitable 
interest  in  the  estate,  he  cannot  be  tenant  by  the  curtesy. 

Moore  v.  Webster,  L.  R.  (3  Eq.)  267. 

A  husband  is  not  entitled  to  an  estate  by  the  curtesy  out 
of  land  devised  to  a  trustee  for  the  sole  and  separate  use  of 
the  wife  in  fee-simple. 

Cochran  v.  O'Hern,  4  W.  ^  S.  95 ;  Stokes  v.  McKibbin,  13 
Pa.  267 ;  Mi(/ler  v.  Cloud,  14  P«.  St.  361 ;  Berry  v.  William- 
son, 11  B.  Mon.  245-257 ;  Adams  v.  Dickson,  23  Ga.  406 ; 
Mason  v.  Deese,  30  Ga.  308 ;  Hooker  v.  Lee,  7  Ired.  Eq.  83 ; 
Ward  V.  Thompson,  6  Gill  349;  Townsend  v.  Matthews,  10 
Md.  261. 

Mr.  Fred.  W.  Stevens,  for  respondents. 

I.  That  the  husband  is  entitled  to  curtesy  in  his  wife's 
equitable  estate  of  inheritance,  is  well  settled  (Ofawc^/'s  Rights 
of  Married  Women  *186 ;  Perry  on  Trusts,  §  324 ;  1  Green- 
leafs  Cruise,  Book  L,  *147;  Morgan  v.  Morgan,  5  Madd.  408 ; 
Follett  V.  Tyler,  14  Sim.  125);  though  the  rents  and  profits 
are  to  be  paid  to  her  separate  use  during  the  coverture  (4 
Ke7it  Comm.  *31;  Clancy's  Rights  of  Married  Women,  chap, 
v.,  *282;  Mullany  v.  Mulhny,  3  Gr.  Ch.  16,  20;  Appleton  v. 
Rowley,  L.  R.  (8  Eq.)  139). 

So  that  the  main  question  in  this  case  is,  whether  the  wife, 
under  the  above  conveyance  and  declaration  of  trust,  has  an 
45 
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equitable  inheritance,  and  this  depends  upon  the  question, 
whether  the  case  in  hand  is  to  be  governed  by  the  rule  in 
Sheik)/ s  Case  (see  Adams  v,  Ross,  1  Vr.  512);  Greenleaf^s 
Oruise,  Book  IV.,  Deed  eh.  23,  *305. 

II.  The  rule  applies  as  well  to  trusts  as  to  legal  estates 
{Lord  Glenarchy  v.  Bosville,  1  Lead.  Gas.  in  Eq.  *19),  and  it 
would  be  conclusive  upon  the  question  at  issue,  had  not  a 
distinction  been  taken  between  its  applicability  to  trusts 
executed  and  to  trusts  executory.  Id. ;  4  Kent  Comm.  *232 ; 
Fearne  on  Rem.  *86. 

It  is  admitted  that  there  is  a  distinction  between  executed 
trusts  and  such  as  are  executory ;  in  the  former  case  the  rule 
applies ;  in  the  latter  it  does  not,  universally  [Lord  Glen- 
archy v.  Bosville,  1  Lead.  Cas.  in  Eq.,  *19);  and  in  the  trust  in 
question  is  contained  a  declaration  that  the  trustee  will,  on 
the  decease  of  Josephine,  convey,  in  default  of  appointment,  to 
her  heirs  at  law.  Because  of  this  agreement  to  convey,  the 
trust  is  alleged  to  be  executor}';  but  it  is  clear,  on  the  author- 
ities, that  a  mere  direction  to  convey,  without  more,  will  not 
render  the  trust  executory,  so  as  to  take  it  out  of  the  opera- 
tion of  the  rule  in  Shelley's  Case.  The  trust  only  becomes 
executory  with  this  effect,  where,  to  use  the  language  of 
Lord  Talbot,  in  the  case  just  cited,  ^''  something  is  left  to  be 
done,  viz.,  the  trusts  are  left  to  be  executed  in  a  more  careful  and 
more  accurate  maimer."  Wood  v.  Burnham,  6  Paige  520. 
The  only  exceptional  case  is  Edmondson  v.  Dyson,  2  Kelley 
[Ga.)  307.  2  Spence  Eq.  Jur.  *1132;  East  v. .  Iwyford,  9 
Hare  *733 ;  see,  also,  Doncaster  v.  Doncaster,  3  Kay  ^  J.  26  ; 
Herbert  y.  Blunden,  1  Dr.  ^f  Wal.  78,  89;  Egerton  v.  Lord 
Brownlow,  4  H.  L.  Cas.  209,  210 ;  Jermise  v.  Duke  of  North- 
umberland, 1  Jac.  ^  W.  539 ;  Blackburn  v.  Stables,  2  V.  ^  B. 
367 ;  Britton  v.  Tioining,  3  Mer.  176 ;  Marshall  v.  Bonsjield,  2 
3Iadd.  166. 

III.  Counsel,  in  the  argument  before  the  Qhancellor,  cited 
some  cases  in  which  the  husband's  curtesy  was  excluded 
by  express  words.  *  Of  this  character  are  Bennet  v.  Davis,  2 
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P.  Wms.  316 ;  Stokes  v.  lIcKibbin,  13  Pa.  St.  267 ;   Moore  v. 
Webster,  L.  R.  (3  Eq.)  267.     These  cases  have  not  always 
been  followed ;  see  Mullany  v.  3iidlany,  3  Gr.  Ch.  23 ;  and, 
also,  JEge  v.  Medlar,  82  Pa.  »S'^.  86. 

Depue,  J. 

The  doctrine  of  courts  of  equity  is  that  equitable  estates 
-are  considered,  to  all  intents  and  purposes,  as  legal  estates. 
In  construing  the  limitations  of  a  trust,  courts  of  equity 
adopt  the  rules  of  law  applicable  to  legal  estates.  The 
cestid  que  trust  takes  the  sarae  interest  in  duration  as  in  a 
legal  estate.  Trust  estates  are  subject  to  the  sarae  inci- 
dents, properties  and  consequences  as,  under  like  circum- 
stances, belong  to  similar  estates  at  law.  They  are  alien- 
able, devisable  and  descendible  in  the  same  manner. 
Though  an  equitable  estate  is  incapable  of  livery  of  seizin, 
vet  conveyances  which  operate  by  the  statute  of  uses  will 
transfer  the  equitable  fee.  Though  the  peculiar  process  of 
fines  and  recoveries  is  inappropriate  to  them,  entails  of 
equitable  estates  may  nevertheless  be  destroyed  by  this  pro- 
cess. The  canons  regulating  the  descent  of  legal  estates 
govern  the  transmission  of  equitable  estates.  2  Spence  Eq. 
Jar.  876 ;  2  Story  Eq.  Jur.  §  974  ;  Co.  Lit.  2906,  Butler's 
note  XVI;  Croxall  v.  Shererd,  5  Wall  268 ;  Mullany  v.  Mul- 
lany, 3  Gr.  Ch.  16  ;  Price  v.  Sisson,  2  Beas.  168.  In  the  note 
above  referred  to,  Mr.  Butler  says  :  "  The  cases  where  the 
analogy  "  [between  equitable  and  legal  estates]  "  fails,  are 
not  numerous,  and  there  is  scarcely  a  rule  of  law  or  equity 
of  more  ancient  origin,  or  which  admits  of  fewer  exceptions, 
than  the  rule  that  equity  followeth  the  law." 

A  notable  exception  to  the  identity  of  equitable  and  legal 
estates  formerly  existed,  in  that  a  widow  was  not  dowable 
in  a  trust  estate.  The  grounds  on  which  this  exception 
rested  are  explained  by  Lord  Redesdale,  in  D'Arcy  v.  Blake, 
2  Sch.  ^  Lef.  387.  This  anomaly  was  removed  in  this  state 
by  the  statute  of  1799  {Pat.  343),  and  in  England  by  act  of 
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parliament,  3^4  Wm.  7F,  c.  105  [Smith  v.  Spencer,  2  Jur. 
{N.  S.)  778,  *S'.  C.  on  appeal,  3  Id.  193) ;  and,  both  in  England 
and  in  this  state,  a  widow  is  now  entitled  to  dower  in  an 
equitable  estate  of  her  husband,  the  same  as  in  his  legal 
estates. 

"With  regard  to  curtesy,  an  equitable  estate  of  inher- 
itance in  the  wife  always  conferred  on  the  husband  an 
estate  as  tenant  by  the  curtesy,  if  the  requisites  of  such  a 
title  in  a  legal  estate  existed.  Actual  possession  of  the 
estate,  or  the  receipt  of  the  rents,  issues  and  profits  by  the 
wife,  or  possession  by  her  trustee  for  her  benefit,  is  consid- 
ered as  such  seizin  of  the  equitable  estate  as  is  equivalent  to 
legal  seizin.  Lewin  on  Trusts  622  ;  Watts  v.  Ball,  1  P.  Wms. 
108  ;  Parker  v.  Carter,  4  Hare  400.  That  the  limitation 
of  the  equitable  estate  is  to  the  sole  and  separate  use 
of  the  wife  during  her  life,  will  not  defeat  the  hus- 
band's right  as  tenant  by  the  curtesy.  In  Poberts  v.  Dix- 
welly  1  Atk.  607,  it  was  said  by  Lord  Hardwicke  that, 
on  a  devise  to  a  wife  for  her  separate  use,  the  husband  is 
not  barred  of  his  tenancy  by  the  curtesy.  In  a  later  case 
the  same  chancellor  held  that  the  husband  was  not  entitled 
to  curtesy  in  lands  devised  to  the  wife  for  her  sole  and 
separate  use  during  her  life,  to  be  at  her  disposal,  and  not 
subject  to  the  debts,  power  or  control  of  her  husband,  with 
a  power  in  her  to  dispose  of  the  whole  inheritance  by  deed 
or  will,  for  the  reason  that  the  husband,  being  excluded 
from  the  possession  and  profits,  had  no  seizin  of  the  inherit- 
ance during  coverture.  Hcarle  v.  Greenbank,  3  Atk.  695, 
Hearle  v.  Greenbank,  though  followed  by  V.  C.  Stuart,  in 
Moore  v.  Webster,  L.  R.  (3  Eq.)  267,  has  been  overruled 
both  in  England  and  in  this  state.  Morgan  v.  Morgan,  5 
Madd.  408  ;  Follett  v.  Tyrer,  14  Sim.  125  ;  Appleby  v.  Rowley, 
L.  R.  (8  PJq.)  137;  Mullany  v.  Mullany,  3  Gr.  Ch.  16. 
Upon  principle,  as  well  as  by  the  weight  of  authority,  it 
may  be  regarded  as  settled  that  the  husband's  estate  by  the 
curtesy  will  arise  in  him  at  the  death  of  his  wife,  though 
the  limitation  to  Ker  during  her  life  is  for  her  sole  and 
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separate  use,  exclusive  of  any  interest  or  control  on  the  part 
of  the  husband.  The  limitation  for  her  separate  use  termi- 
nates at  her  death.  Seizin  by  the  husband  during  coverture 
is  not  necessary  to  his  curtesy.  Possession  in  conformity 
with  the  equitable  interests  of  the  cestui  que  trust,  whether 
by  the  cestui  que  trust,  or  by  the  trustee,  is  all  that  is  essen- 
tial to  support  the  title  of  the  husband  as  tenant  by  the 
curtesy.  Parker  v.  Carter,  4  Hare  400.  The  husband  will 
he  entitled  as  tenant  by  the  curtesy  to  the  interest,  during 
his  life,  of  money  directed  to  be  invested  in  the  purchase  of 
land  to  be  settled  on  a  married  woman,  in  fee  or  in  tail, 
though  no  rent  or  interest  was  paid  during  the  coverture. 
Sweetapple  v.  Bindon,  2  Vern.  536 ;  Otivay  v.  Hudson,  Id. 
583;  Dodson  v.  Hay,  3  Bro.  C.  C.  404;  Lewin  on  Trusts 
622.  Curtesy  is  a  legal  incident  of  the  wife's  estate  of 
inheritance,  and  is  a  right  favored  in  the  law.  A  husband 
will  not  be  excluded  from  rights  in  the  property  of  the  wife 
springing  from  the  marital  relation,  except  by  words  that 
leave  no  doubt  of  the  intention  to  do  so.  Massey  v.  Parker, 
2  Myl.  ^  K.  174, 181.  The  married  woman's  act  most  effect- 
ually makes  the  estate  of  the  wife  her  separate  estate,  and 
yet  it  has  not  abolished  the  husband's  curtesy  after  her 
death.  Johnson  v.  Cummings,  1  C  E.  Gr.  97 ;  Porch  v. 
Fries,  3  Id.  204. 

In  the  present  case  the  limitation  over  after  the  death  of 
the  wife,  in  default  of  an  appointment  by  her,  is  to  her 
heirs  at  law,  to  hold  to  them,  their  heirs  and  assigns,  for- 
ever. Under  the  rule  in  Shelley's  Case,  such  a  limitation 
gives  to  the  wife  an  estate  in  fee-simple  in  which  the  hus- 
band, having  issue  by  her,  would  be  entitled  to  curtesy,  if 
her  estate  was  a  legal  estate.  The  rule  in  Shelley's  Case  is 
applicable  to  equitable  as  well  as  legal  estates.  Croxall  v. 
Shererd,  5  Wall.  268 ;  and  in  no  case  whatever  of  a  trust 
executed,  have  the  words  heirs,  or  heirs  of  the  body,  following 
a  limitation  to  the  ancestor  for  life,  received  a  construction  in 
equitable  estates  different  from  that  which  the  same  limita- 
tions would  receive  ill  les^al  estates.     1  Preston  on  Est.  386. 
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The  counsel  who  argued  this  case  on  behalf  of  the  defend- 
ant has,  therefore,  placed  his  denial  of  the  right  of  the  hus- 
band to  curtesy  on  the  ground  that  the  trust  in  this 
instance  was  an  executory  trust.  In  some  cases,  and  for 
certain  purposes,  a  court  of  equity,  where  the  trust  is  w^hat 
is  known  as  an  executory  trust,  will  so  deal  with  it  as  to 
give  effect  to  the  general  intent  of  the  creator  of  it,  without 
adherence  to  the  strict  legal  effect  of  the  terms  in  which  it 
is  expressed. 

In  one  sense  every  trust  is  executory.  At  common  law 
every  use  was  a  trust.  But  by  the  statute  of  uses,  certain 
uses  were  converted  into  legal  estates,  and,  strictly  speak- 
ing, every  trust  executed  is  a  legal  estate.  In  this  sense  the 
trust  must  be  executory  to  bring  the  case  at  all  within  the 
jurisdiction  of  chancery.  Bagshaw  v.  Spencer,  1  Ves.  142, 152. 
But  this  is  not  the  sense  in  which  the  term  executory  trust 
is  used  as  applicable  to  that  class  of  cases  in  which  equity 
will  deal  with  the  subject,  without  regard  to  the  legal  signifi- 
cation of  the  terms  in  which  the  trust  is  declared. 

The  earliest  reported  case  in  which  the  distinction  is 
taken  between  executed  and  executory  trusts,  as  adminis- 
tered in  the  court  of  chancer}',  is  Leonard  v.  Countess  of  Sus- 
sex, 2  Vern.  526.  This  difference  was  first  fully  explained  by 
Lord  Chancellor  Cowper,  in  Mirl  of  Stamford  v.  Hobart,  1 
Bro.  P.  C.  288 ;  and,  notwithstanding  the  doubt  expressed 
by  Lord  Hardwicke  in  Bagshaw  v.  Spencer,  this  distinction 
is  completely  settled  in  the  English  courts.  The  leading 
cases  on  the  subject  are  Wright  v.  Pearson,  1  PJdeii  119 ; 
Austin  V.  Taylor,  Id.  361 ;  Jervoise  v.  Duke  of  Northumber- 
land, 1  Jac.  ^  W.  559  ;  Boswell  v.  Dillon,  Drury  291,  and  in 
Bochfort  V.  Fitzmaurice,  2  Dru.  ^  War.  1,  in  which  Lord 
Chancellor  Sugden  discusses  the  earlier  cases  on  the  sub- 
ject. From  an  examination  of  these  cases,  and  many 
others  which  might  be  cited,  the  distinction  will  be  found 
to  rest  on  the  manner  in  which  the  trust  is  declared. 

Where  the  limitations  and  trusts  are  fully  and  perfectly 
declared,  the  trust  is  regarded  as  an  executed  trust.    In  such 


3  Stew.]  MARCH  TERM,  1879.  699 

Gushing  v.  Blake. 

a  case,  equity  will  not  interfere  and  give  effect  to  it  on  a  con- 
struction different  from  what  it  would  receive  in  a  court  of 
law.  It  is  only  where  the  limitations  are  imperfectly  declared, 
and  the  intent  of  the  creator  is  expressed  in  general  terms, 
leaving  the  manner  in  which  his  intent  is  to  be  carried  into 
effect  substantially  in  the  discretion  of  trustees,  that  a  court 
of  equity  regards  the  trust  as  an  executory  trust,  and  will 
assume  jurisdiction  to  direct  the  trust  to  be  executed  upon 
a  construction  different  from  that  which  the  instrument  cre- 
ating it  would  receive  in  a  court  of  law.  These  principles 
are  so  clearly  and  fully  stated  by  Lord  Chancellor  Sugden, 
in  Boswell  v.  Dillon,  that  the  following  quotation  from  his 
opinion  may  profitably  be  made  :  "  By  the  term  an  execu- 
tory trust,  when  used  in  its  proper  sense,  we  mean  a  trust 
in  which  some  further  act  is  directed  to  be  done.  Execu- 
tory trusts  in  this  way  may  be  divided  into  two  classes  :  one, 
in  which,  though  something  is  required  to  be  done  (for 
example,  a  settlement  to  be  executed),  yet  the  testator  has 
acted  as  his  own  conveyancer,  as  it  is  called,  and  defined 
the  settlement  to  be  made,  and  the  court  has  nothing  to  do 
but  to  follow  out  and  execute  the  intentions  of  the  party,  as 
appearing  in  the  instrument.  Such  trusts,  though  execu- 
tory, do  not  difter  from  ordinary  limitations,  and  must  be 
construed  according  to  the  principles  applicable  to  legal 
estates  depending  upon  the  same  words.  The  other  species 
of  executory  trusts  is,  where  the  testator,  directing  a  further 
act,  has  imperfectly  stated  what  is  to  be  done.  In  such 
cases,  the  court  is  invested  with  a  larger  discretion,  and 
gives  to  the  words  a  more  liberal  interpretation  than  they 
would  have  borne  if  they  had  stood  by  themselves." 

This  distinction  between  executed  and  executory  trusts 
has  been  adopted  by  the  courts  of  this  state.  3Iullavij  v. 
Mullantj,  S  Gr.  Ch.  16;  Price  v.  Sisson,  2  Beas.  168; 
S.  C.  on  appeal,  sub  nom.  Weehawken  Ferry  Co.  v.  Sisson,  2  C. 
E.  Gr.  476.  In  the  case  last  cited.  Chief  Justice  Beasley, 
delivering  the  opinion  of  this  court,  said :  "A  critical 
examination  of  the  decisions  will  show  that,  to  be  executorv. 
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80  as  to  fall  within  the  relaxation  of  the  ordinary  rules  of 
construction,  the  limitations  of  the  equitable  interest  must 
be  incomplete,  and  something  must  be  left  to  the  trustee  to 
define  and  settle." 

It  is  obvious,  from  what  has  already  been  said,  that  a 
mere  direction  to  the  trustee  to  convey,  in  accordance  with 
trusts  which  have  been  fully  defined,  will  not  convert  a  trust 
into  an  executory  trust  in  the  sense  which  will  sustain  the 
views  of  the  defendant's  counsel.  It  is  an  essential  part  of 
every  trust  that  the  trustee  shall  convey  the  estate,  when 
his  duties  require  it,  whether  he  has  been  expressly  directed 
to  do  so  or  not.  Bagshaw  v.  Spencer,  1  Ves.  152.  "All 
trusts,"  says  Lord  St.  Leonards,  "  are  in  a  sense  executory, 
because  a  trust  cannot  be  executed  except  by  conveyance, 
and,  therefore,  there  is  always  something  to  be  done;  but 
this  is  not  the  sense  which  a  court  of  equity  puts  upon  the 
term  executory  trusts."  Egerton  v.  Earl  Broivnloio,  4  H.  of 
L.  Cas.  1210. 

In  Price  v.  Sisson,  supra,  the  deed  creating  the  trust  con- 
tained a  direction  to  the  trustee  to  convey,  andyet  the  chancel- 
lor, and  this  court,  regarded  it  as  creating  an  executed  trust, 
and  subject  to  have  its  limitations  construed  by  rules  appli- 
cable to  legal  estates.  The  cases  to  the  contrary  are  those 
in  which  the  intent  is  expressed  in  general  language,  and 
the  trusts,  therefore,  are  imperfectly  declared,  so  that  it  is 
apparent,  on  the  face  of  the  instrument,  that  it  was  contem- 
plated that  they  should  be  executed  by  the  trustees  in  a 
more  accurate  manner,  to  give  effect  to  the  intent  expressed 
{Lord  Glenorchy  v.  Bosville,  Cas.  temp.  Talb.  3 ;  Leonard  v. 
Countess  of  Sussex,  2  Verii.  526;  Rochfort  v.  Fitzmaurice,  2 
Dru.  ^  War.  1);  or  where  some  of  the  limitations  are  ille- 
gal, and  the  court  is  called  upon  to  carry  into  effect  the 
trusts  declared,  so  far  as  the  rules  of  law  will  permit.  Earl 
of  Stamford  v.  Hohart,  1  Bro.  P.  C.  288 ;  Humberston  v. 
Humberston,  2  Vern.  737.  A  conveyance  by  the  trustee  may 
be  necessary  for  tlie  purpose  of  investing  the  cestuis  que 
trust  with  the  legal  estate ;    but  if  the  trusts  are  fully  and 
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accurately  expressed,  the  rights  of  the  beneficiaries  are  not 
affected  by  the  direction  to  convey;  the  conveyance  must 
conform  to  their  rights  as  declared,  and  the  equitable  estate 
immediately  vests  accordingly.  Stanley  v.  Stanley,  16  Ves. 
491;  Phipps  v.  Ackers,  9  CL  i-  Fin.  583,  594,  599,  601,  604; 
Bowan  v.  Chase,  94  U.  S.  818. 

It  was  further  contended,  that  this  case  is  excepted  out 
of  these  rules  for  the  construction  of  trusts  in  a  court  of 
equity,  by  the  fact  that  the  trust  in  question  was  in  the 
nature  of  a  marriage  settlement. 

There  is  a  difference,  in  one  respect,  between  marriage 
articles  and  a  devise  by  will.  Under  the  artificial  rule  in 
Shellei/'s  Case,  a  gift  to  the  ancestor  for  life,  with  a  limita- 
tion over  to  heirs,  or  heirs  of  the  body,  creates  in  him  an 
estate  in  fee  or  in  tail,  and  the  liuiitation  over  is  capable  of 
destruction  by  him,  by  conveyance  or  devise  if  the  estate 
be  a  fee-simple,  or  by  fine  and  common  recovery  if  it  be  a 
fee-tail.  "When  these  technical  terms  are  used  in  an  agree- 
ment for  a  settlement,  in  view  of  marriage,  the  court  will 
infer,  from  the  nature  of  the  agreement,  that  the  parties 
contemplated  provisions  for  the  issue  of  the  marriage,  which 
should  not  be  liable  to  immediate  destruction  by  the  act  of 
the  parties,  and  will  direct  the  settlement  to  be  made  in  such 
a  manner  as  will  prevent  the  destruction  of  the  limitations 
over  to  issue.  Blackburn  v.  Stables,  2  V.  ^  B.  367 ;  Jervoise 
V.  Duke  of  Northumberland,  1  Jac.  ^  W.  559 ;  Rochfort  v. 
Fitzmaurice,  2  Dru.  ^  War.  18 ;  Sackville  v.  Viscount  Holmes- 
dale,  L.  JR.  (4  H.  of  L.)  543.  But  this  doctrine  of  the  court 
is  applicable  only  so  long  as  the  agreement  for  a  settlement 
remains  a  matter  of  contract.  If  the  parties  have  them- 
selves completed  the  settlement  by  a  deed,  complete  in 
itself,  and  perfect,  so  that  it  requires  only  to  be  obeyed  and 
fulfilled  by  the  trustees,  according  to  the  provisions  of  the 
settlement,  the  trust  will  be  construed  in  the  same  manner 
as  similar  trusts  created  for  other  purposes.  Neves  v.  Scott^ 
9  How.  196 ;  Tillinghast  v.  Coggeshcdl,  7  R.  1.  383  ;  Carroll  v. 
Benich,  7  Sm.  ^  M.  798.     A  settlement  intended  as  a  final 
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and  complete  act,  and  not  mere  heads  or  minutes  from 
which  to  prepare  a  settlement  at  a  future  time,  will  be  con- 
strued according  to  strict  legal  rules,  though  the  subject  of 
the  settlement  be  equitable  property.  Atherly  on  Marriage 
Settlements  151;  2  Story  Eq.  Jur.  §  983. 

In  this  case  the  trusts  upon  which  the  trustee  was 
required  to  hold  the  estate,  were  definitely  and  perfectly 
expressed  in  the  declaration  of  trust  accompanying  the  con- 
veyance, and  he  had  no  duties  to  perform  but  to  hold  and 
convey  accordingly.  The  trusts  are  such  as  are  regarded  as 
executed  trusts  in  a  court  of  equity,  and  the  estates  created 
by  the  trust,  and  all  the  incidents  connected  therewith,  are 
the  same  as  would  arise  in  law  upon  a  legal  conveyance 
expressed  in  the  same  language.  Among  these  incidents  is 
the  right  of  the  husband  to  his  curtesy  estate.  Morgan  v. 
Morgan,  and  Follet  v.  Tyrer,  supra;,  are  directly  in  point. 
These  cases  were  decided  upon  conveyances  to  trustees  by 
way  of  marriage  settlements,  in  trust  for  the  separate  use 
of  the  wife  during  life,  with  power  to  appoint  by  deed  or 
will,  and,  in  default  of  appointment,  in  trust  for  her  right 
heirs.  In  both  cases  the  husband  was  adjudged  his  tenancy 
by  the  curtesy.  In  Cunningham  v.  Moody,  1  Ves.  174,  the 
husband  was  allowed  curtesy  in  money,  agreed  in  marriage 
articles  to  be  laid  out  in  the  purchase  of  lands,  to  be  settled 
on  the  wife  in  tail. 

The  chancellor's  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 


John  R.  Gardner  and  others,  appellants, 

and 
Henry  V.  Butler  and  others,  respondents. 

1.  A  director  of  a  corporation  cannot  make  with  himself,  or  for  his 
own  benefit,  a  contract  which  will  bind  the  company.  The  contract 
may  be  repudiated  by  the  company,  at  the  instance  of  a  stockholder. 


3  Stew.]  MARCH  TERM,  1879.  703 

Gardner  v.  Butler. 

2.  If  directors  are  employed  in  the  business  of  the  company,  and 
agree  to  pay  themselves  a  stipulated  sum,  the  agreement  is  void,  and 
no  recovery  can  be  based  upon  such  contract,  but  for  such  services  as 
they  render  they  can  recover  upon  the  quantum  meruit. 


Mr,  George  De  Forest  Lord,  of  JSTew  York  city,  and  Mr. 
Cortlandi  Parker,  for  appellants. 

Mr.   T.   N.  Mc  Carter  and   Mr.   F.   T.  Frelinghuysen,  for 
respondents. 

On  appeal  from  a  decree  of  the  chancellor,  founded  on  the 
following  opinion : 

The  Chancellor. 

It  appears,  from  the  pleadings  and  evidence  in  the  cause, 
that  for  many  years  previous  to  the  31st  of  August,  1852, 
Henry  V.  Butler,  of  Paterson,  and  Robert  L.  Taylor,  of  the 
city  of  New  York,  his  brother-in-law,  had  been  in  business 
together  in  the  manufacture  and  sale  of  paper,  under  the 
firm  of  H.  V.  Butler  &  Co.  They  entered  into  articles  of 
copartnership  on  or  about  the  day  above  mentioned,  by 
which,  after  -  reciting  their  copartnership  together  up  to 
that  time,  they  entered  into  copartnership  with  each  other 
in  the  same  business,  and  under  the  same  firm,  for  five  years 
from  the  1st  of  July,  1852.  The  articles  provided,  among 
other  things,  that  they  should  be  equally  interested  in  the 
profits  and  losses,  and  that  Butler  should  have  the  general 
management,  direction  and  control  of  the  business,  subject, 
at  all  times,  to  the  superintendence  and  inspection  of  Tay- 
lor, who  might,  at  any  time,  at  his  option,  exercise  joint 
power  in  relation  to  the  business,  and  that  during  all  the 
time  that  Butler  should  have  and  take  the  management  and 
control,  he  was  to  be  entitled  to  and  to  receive  a  salary  of 
$5,000  per  annum,  payable  quarter-yearly,  which  should  be 
charged  to  and  borne  by  the  copartnership;  and  he  was 
thereby  bound  to  devote  his  whole  time  and  attention,  and 
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give  his  entire  exertions  to  the  advancement  of  the  business. 
The  business  was  carried  on  under  these  articles  until  the 
1st  of  June,  1858,  when  the  parties  entered  into  a  new 
agreement,  with  similar  provisions,  for  a  continuance  of  the 
copartnership  for  five  years  from  that  time.  In  1862  they 
obtained  an  act  of  incorporation  from  the  legislature  of  this 
state,  by  which  they  and  the  survivor  of  them,  and  their  or 
his  associates,  their  successors  and  assigns,  were  constituted 
a  body  politic  and  corporate,  by  the  name  of  "  The  Ivanhoe 
Manufacturing  Company,"  to  carry  on  the  same  business. 
By  the  act  it  was  provided  that  the  capital  stock  should 
be  $450,000,  with  liberty  to  increase  it  to  $600,000,  the 
shares  to  be  $100  each.  The  company  was  not  organized 
under  this  act  until  after  a  supplement  had  been  passed, 
reducing  the  amount  of  the  capital  stock  to  $300,000,  with 
liberty  to  increase  it  to  $600,000.  The  company  was  organ- 
ized in  March,  1806.  The  supplement  was  passed  in  Feb- 
ruary of  that  year.  By  agreement  between  Butler  and 
Taylor,  the  former  was  entitled  to  subscribe  for,  and  hold 
twenty  shares  of  the  stock  of  the  company  more  than  the 
latter.  It  was  intended  by  both  thus  to  give  Butler  &  Co. 
the  control  of  the  management  of  the  company.  He  sub- 
scribed for  fifteen  hundred  and  five  shares,  Taylor  for  four- 
teen hundred  and  ninety  shares,  Aaron  S.  Pennington  and 
E.  Boudinot  Colt  for  two  shares  each,  and  Andrew  Derrom 
for  one  share.  The  five  shares  subscribed  for  by  Messrs. 
Pennington,  Colt  and  Derrom  were  paid  for  by  Mr.  Butler. 
Those  gentlemen,  with  Messrs.  Butler  and  Taylor,  were 
named  in  the  act  as  the  first  directors  of  the  company.  On 
the  organization  of  the  company,  at  the  first  meeting  of  the 
board  of  directors,  Mr.  Henry  V.  Butler  was  elected  presi- 
dent. The  powers  of  the  president  were  then  defined  by 
resolution  to  be — to  manage  and  conduct  all  the  manufac- 
turing, mercantile  and  other  business  of  the  corporation,  as 
in  his  judgment  should  appear  to  be  for  the  best  interest  of 
the  stockholders,  and  to  appoint  all  such  superintendents, 
managers  and  employes  as  he  might  deem  proper,  and  at 
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such  salaries  as  he  might  deem  proper,  for  conducting  the 
business.     On  the  12th  of  July,  1867,  the  company  issued; 
one  thousand  additional  shares  of  the  capital  stock,  of  which 
Butler  and   Taylor  each  took  one-half.     From  the  time  of 
the  organization  of  the  company  the  business  of  buying 
material  for  manufacturing  paper  for  its  use,  and  selling  its 
manufactured  paper,  was  transacted  by  Henry  V.  Butler. 
It  appears  that  Taylor  never  took  any  active  part  in  the 
business,  either  before. or   after    the   incorporation.      For 
all  his  services  to  the  company,  Mr.  Butler,  up  to  the  time 
of  Mr.  Taylor's  failure  in  business,  drew  (but  without  special 
authority  to  do  so),  as  president,  the  same  compensation, 
$5,000,  which  he  had  received  from  the  firm  of  H.  V.  Butler 
&  Co.     On  or  about  the  24th  of  October,  1867,  Mr.  Taylor 
failed  in  business,  and  on  that  day  he  made  an  assignment 
of  all  his  property  for  the  equal  benefit  of  his  creditors, 
accordingly,  to  the  complainants.      At  a  meeting  of  the 
board  of  directors  of  the  company,  held  on  the  23d  of  Jan- 
uary, 1868,  Mr.  Butler  stated  that  he  had  taken  his  son, 
Henry  V.  Butler,  Jr.,  into  copartnership  with  him  in  the 
paper  commission  business,  in  the  city  of  ISTew  York,  under 
the  firm  of  H.  V.  Butler  &  Son,  and  proposed  thereafter  to 
transact  the  business  of  the  company  for  such  commissions 
as  might  be  deemed  fair  and  just;  that  he  had  consulted 
with  gentlemen  of  experience  in  the  city  of  New  York,  and 
in  accordance  with  their  views,  proposed  to  make  all  the 
purchases,  disbursements  and  sales  for  the  company,  for  a 
commission  of  six  per  cent,  on  the  gross  amount  of  sales, 
the  arrangement  to  begin  on  the  1st  of  February  then  next, 
and  to  continue  for  three  years.     The  proposition  was  then 
accepted  by  a  unanimous  vote  of  the  board.     At  a  meeting 
of  the  board  held  on  the  25th  of  May,  1868,  it  was  resolved 
that  from  and  after  the  1st  day  of  January,  1868,  the  salary 
of  the  president  should  be  at  the  rate  of  $6,000  a  year,  and 
that  the  charge  of  $5,000  a  year  previous  to  that  time  be 
approved.     Under  the  arrangement  made  at  the  meeting  of 
January  23d,  1868,  the  firm  of  H.  V.  Butler  &  Son  purchased 
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the  materials  and  made  the  disbursements  and  sales  up  to 
the  1st  of  April,  1871,  receiving  therefor  the  stipulated  com- 
mission of  six  per  cent,  on  the  amount  of  the  gross  sales. 
On  the  29th  of  March,  1871,  at  a  meeting  of  the  board  of 
directors  then  held,  Mr.  Butler,  the  president,  communi- 
cated to  the  board,  that  a  new  firm  had  been  formed  (the 
firm  of  H.  V.  Butler  &  Son  having  been  dissolved)  for  the 
transaction  of  the  paper  commission  business  in  New  York, 
under  the  name  of  H.  V.  Butler,  Jr.  &  Co.,  and  that  that 
firm  had  submitted  a  proposition  to  make  all  the  purchases, 
disbursements  and  sales  for  the  company  at  a  commission 
of  six  per  cent,  on  the  gross  amount  of  the  sales  only.  That 
proposition  was  then  accepted  and  an  arrangement  made 
under  it  for  one  year.  The  firm  of  H.  V.  Buth'r,  .Jr.  &  Co. 
was  composed  of  Henry  V.  Butler,  Jr.  &  A.  Gibbs  Camp- 
bell, as  general  partners,  and  Henry  V.  Butler,  Sr.  was 
special  partner  therein.  All  of  them  were  directors  of  the 
company,  and  the  resolution  was  carried  by  their  votes. 
Indeed,  but  one  other  director  was  present,  E.  Boudinot 
Colt.  The  bill  in  this  cause  was  filed  on  the  20th  of  May, 
1871.  It  prays  that  the  arrangement  for  the  payment  of 
salaries  to  Henry  V.  Butler  as  president,  and  to  Henry  V. 
Butler,  Jr.,  as  superintendent  of  machinery  of  the  company 
(he  received  $1,500  a  year  for  that  service),  and  the  arrange- 
ments whereby  the  commissions  were  paid,  may  be  set  aside 
as  fraudulent  as  against  the  complainants;  that  an  account 
may  be  taken  of  the  transactions  of  the  company,  and 
especially  of  the  money  paid  for  the  salaries  and  commis- 
sions ;  that  the  defendant  may  be  restrained  from  paying 
those  salaries  or  commissions  to  Henry  Y.  Butler  or  Henry 
V.  Butler,  Jr.,  or  to  any  one  else  for  their  use  or  otherwise, 
and  from  making  any  contract  for  the  sale  of  goods  or  pur- 
chase of  materials  on  commission,  and  that  the  complain- 
ants, as  assignees  of  Taylor,  may  have  the  benefit  of  the 
account,  and  may  receive  whatever  is  due  them  as  stock- 
holders.     By  an  amendment  to  the    bill,  a  prayer  for  a 
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receiver,  on  the  ground  of  the  insolvency  of  the  company, 
was  added. 

The  defendants  have  all  answered.  Since  the  filing  of 
the  bill,  Henry  V.  Butler  has  died. 

That  Henry  V.  Butler  and  Robert  L.  Taylor  were  copart- 
ners together  in  the  paper  business  for  many  years ;  that 
the  former  had  the  entire  management  of  the  business,  the 
latter  giving  to  it,  practically,  no  attention  ;  that  the  two 
were  the  owners  of  all -the  stock  of  the  corporation  which 
succeeded  the  copartnership,  and  that  it  was  agreed  between 
them  that  in  the  corporation  the  former  should  have  a 
majority  of  the  stock  to  give  him  the  control  of  its  manage- 
ment, there  is  no  question.  After  the  organization  of  the 
company,  and  up  to  the  time  of  Mr.  Taylor's  failure  in 
business,  and  his  consequent  assignment  of  his  property  for 
the  benefit  of  his  creditors,  Mr.  Butler  seems  to  have  con- 
tinued to  superintend  the  business  and  to  negotiate  and 
conduct  the  sales  and  purchases  therein,  at  the  same  com- 
pensation which  he  received  for  the  same  or  like  services 
under  the  copartnership.  After  the  failure  of  Mr.  Taylor 
he  appears  to  have  been  unwilling  to  give  his  services  to  the 
business  at  the  same  rate  of  compensation  as  before,  or 
rather,  he  se^ms  to  have  been  unwilling  to  render  the  same 
amount  of  service  for  the  compensation  which  he  received. 
His  reason  for  it  appears  to  have  been  that  while  he  was 
willing  to  give  to  Taylor  the  benefit  of  the  long-existing 
arrangement  between  them,  he  was  not  willing  to  continue 
it  for  the  benefit  of  the  creditors  of  the  latter.  It  is  insisted 
on  the  part  of  the  complainants,  that  the  express  under- 
standing and  agreement  between  Butler  and  Taylor,  on  the 
exchange  of  the  form  of  the  business  from  that  of  a  copart- 
nership to  the  form  of  a  corporation,  was  that  they  should 
continue  to  be  equal  in  their  participation  in  the  benefits  of 
the  business.  The  proof  of  that  agreement  or  understand- 
ing rests  wholly  on  the  testimony  of  Mr.  Taylor,  and  it 
appears  from  his  testimony  that  his  memory  had,  when  he 
testified,  become  so  enfeebled  by  age  as  to  be  unreliable ; 
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for,  though  the  arrangement  by  which  Mr.  Butler  received 
$5,000  a  year  for  managing  the  business  of  the  copartnership 
had  existed,  not  only  in  their  written  articles  of  copartner- 
ship, but  practically  also  from  the  1st  of  August,  1852,  to 
the  time  of  the  organization  of  the  company,  in  1866,  Mr. 
Butler  having,  during  all  that  period,  had  the  management 
of  the  business  and  received  that  compensation  for  it  under 
the  agreement,  Mr.  Taylor  appears  to  have  wholly  forgotten 
it.  But  Mr.  Butler  did,  in  fact,  so  transact  the  business 
after  the  organization  of  the  company  and  give  Mr.  Taylor 
the  benefit  of  his  services  in  so  doing  in  like  manner  as  he 
had  done  under  the  copartnership,  so  long  as  it  benefited 
Mr.  Taylor  personally  ;  that  is,  until  the  latter  failed  in 
business  and  made  an  assignment  for  the  benefit  of  his 
creditors.  Indeed,  it  was  not  until  January  23d,  1868, 
three  months  after  the  making  of  the  assignment,  that  he 
made  the  arrangement  by  which  he  was  to  receive  more 
compensation  for  his  services  as  president,  and  other  services 
previously  rendered  by  him  without  special  compensation, 
were  to  be  rendered  by  himself  and  others  as  a  mercantile 
firm,  for  proper  remuneration.  During  almost  all  the  time 
that  he  himself  rendered  those  services  to  the  company,  he 
and  Taylor  were  the  only  persons  interested  in  the  company. 
They,  together,  owned  all  the  capital  stock. 

Nor  was  he  bound  to  render  those  services,  by  the  obliga- 
tions of  his  office  of  president.  He  was,  indeed,  as  presi- 
dent, authorized  to  manage  and  conduct  all  the  manufactur- 
ing, mercantile  and  other  business  of  the  corporation,  and 
to  that  end  w^as  empowered  to  appoint  such  superintend- 
ents, managers  and  employes  as  he  should  think  fit,  and 
give  to  them  such  compensation  as  he  might  deem  proper, 
but  he  was  not  thereby  bound  to  undertake  the  sale  of  its 
goods  or  the  purchase  of  its  materials,  to  render  to  the  com- 
pany, in  consideration  of  his  salary  of  $5,000  or  $6,000  a 
year,  not  only  his  services  as  president  in  the  general  over- 
sight of  its  affairs,  but  also  services  in  the  sale  of  its  goods 
and  the  purchase  of  materials  for  its  manufactures,  which 
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are  sworn  to  have  been  worth,  if  performed  by  strangers, 
five  times  that  amount.  And  though  he  had  for  years  ren- 
dered those  services,  he  might  lawfully  at  any  time  have 
ceased  from  rendering  them,  if  he  saw  fit,  and  have  confined 
himself  to  what  were  strictly  the  duties  of  his  oflice.  Had 
the  board,  when  he  declined  to  buy  and  sell  for  the  company 
without  special  compensation  therefor,  made  the  contracts 
which  are  now  complained  of,  with  a  stranger,  undoubtedly 
no  question  would  have  been  made  with  regard  to  them. 

But  it  is  urged  by  the  complainants  that  the  resolutions 
und^r  which  the  commissions  were  paid,  were  themselves 
entirely  illegal ;  that,  as  was  the  fact,  those  who  voted  upon 
them  were  all  either  interested  in  the  arrangement  or  else 
were  mere  representatives  of  those  who  were  interested 
therein,  and  that,  therefore,  the  principle  enunciated  in 
Stewart  v.  Lehigh  Valley  B.  B.  Co.,  9  Vr.  505,  is  applicable. 
It  was  held  in  that  case  that  an  express  contract  between 
the  director  of  a  corporation  and  his  company,  though  not 
void,  is  voidable  at  the  option  of  the  cestui  que  trust,  it'  exer- 
cised within  a  reasonable  time,  and  that  no  consideration  of 
its  apparent  or  intrinsic  fairness  will  induce  a  court  of  law 
or  equity  to  enforce  it  against  the  resisting  cestui  que  trust. 
This,  however,  is  not  a  suit  brought  to  enforce  a  contract 
made  by  a  director  with  his  company  ;  nor  is  it  brought  by 
the  company  against  the  director;  but  it  is  a  suit  brought 
by  stockholders  of  the  company  to  compel  an  account  by  a 
director  of  the  moneys  received  by  him  for  valuable  services 
outside  of  his  duties  as  director,  rendered  by  him  to  the 
company,  and  to  restrain  the  company  from  paying  him  for 
other  like  services.  It  is  proved,  beyond  all  controversy, 
that  the  money  received  by  H.  V.  Butler  &  Son  and  H.  V. 
Butler,  Jr.  &  Co.,  for  the  services  rendered  by  them  to  the 
company,  \vas  not  only  not  unreasonably  large  compensa- 
tion therefor,  but  was  less  than  the  usual  rates  for  such  ser- 
vices. Witnesses,  whose  experience  in  the  business  enables 
them  to  speak  intelligently  on  the  subject,  and  entitles  their 
testimony  to  weight,  testify  without  exception  that  the  price 
46 
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received  by  those  firms  for  the  services  rendered  by  them  to 
the  company  was  less  than  would  have  been  required  by 
strangers  therefor.  It  also  appears,  by  the  testimony,  that 
like  arrangements  made  by  paper  manufacturing  companies 
with  their  directors  are  by  no  means  unusual.  He  who 
would  have  equity  must  do  equity.  If  the  contracts  made 
with  those  firms  are  to  be  avoided,  it  must  be  on  terms  that 
they  shall  be  allowed  reasonable  compensation  for  the  ser- 
vices rendered  by  them.  But  they  have,  under  the  contract, 
received  no  more  than  that.  What,  then,  remains  to  be 
said  ? 

But  there  is  another  consideration  of  importance  upon 
this  point.  The  complainants  were  the  assignees  of  Taylor, 
and  were,  therefore,  the  owners  of  his  stock  three  months 
before  the  first  of  those  contracts  was  made.  They  had,  at 
all  times  after  that  contract  was  made,  an  opportunity  to 
test  its  validity.  The  courts  were  open  to  them,  and  yet  it 
appears  that  they  made  no  objections  to  it  while  it  con- 
tinued ;  and  it  was  not  until  after  it  had  expired,  and  the 
firm  with  which  it  was  made  had  gone  out  of  existence,  and 
another  firm  had  taken  its  place  and  entered  into  an  agree- 
ment for  the  same  services  with  the  company,  that  they 
came  into  court  for  relief.  There  was  no  concealment,  nor 
any  attempt  at  concealment.  The  evidence  is  that  the 
arrangements  appeared  on  the  minutes  of  the  board  of 
directors.  There  is  no  complaint  that  the  minutes  were  not 
accessible  or  ever  withheld.  On  the  contrary,  Mr.  Ramage 
swears  that  Mr.  Sherman,  one  of  the  complainants,  was 
present  at  the  stockholders'  meeting,  in  May,  1868  ;  that 
the  book  of  minutes  was  there  ;  that  Mr.  Henry  V.  Butler 
examined  it  then,  and  that  Mr.  Sherman  sat  beside  him  at 
the  time  ;  and  he  says  his  recollection  is,  that  Mr.  Sherman 
had  the  book,  but  he  is  not  positive  as  to  this.  He  further 
says  that  the  minute-book  lay  on  the  desk  during  the  prog- 
ress of  the  meeting.  The  complainants,  do  not  allege 
that  they  were  ignorant  of  the  existence  of  the  resolution 
of  January,  1868",  or  of  that  of  1871,  or  of  any  of  the 
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material  facts  or  circumstances  in  respect  to  which  they 
ask  relief  at  the  hands  of  this  court.  The  board  of  direct- 
ors had  power  over  the  subject  of  those  resolutions.  By 
the  sixth  section  of  the  charter  it  was  provided  that  a 
majority  of  the  directors  for  the  time  being,  should  form 
a  board  for  transacting  the  business  of  the  corporation,  and 
should  have  power  to  ordain,  establish  and  put  in  execu- 
tion such  by-laws,  ordinances  and  regulations  as  they  should 
deem  necessary  and  convenient  for  the  government,  man- 
agement and  disposition  of  the  stock,  effects  and  concerns 
of  the  corporation.  The  president  had  power  to  appoint 
Henry  V.  Butler,  Jr.,  superintendent  of  machinery,  and  to 
fix  his  compensation.  The  board  had  power  to  fix  the  sal- 
ary of  the  president.  There  appears  to  be  no  ground  of 
complaint  in  reference  to  the  salaries,  and  the  objections 
made  in  the  bill  on  that  subject  are  not  pressed.  A  corpora- 
tion may  employ  a  member  of  its  board  of  directors  to  trans- 
act business  for  it,  for  just  compensation.  There  is  nothing 
which  forbids  either  the  members  or  directors  of  a  corpora- 
tion to  make  contracts  with  it,  like  any  other  individual, 
and  when  the  contract  is  made,  the  member  or  director 
stands,  as  to  the  contract,  in  the  relation  of  a  stranger  to 
the  corporation.  Stration  v.  AUe7i,  1  C.  E.  Gr.  229,  232; 
Barnes  v.  Trenton  Gas  Light  Co.,  12  C.  JE.  Gr.  33.  Where 
valuable  services  have  been  rendered  to  the  corporation  by 
a  member  of  its  board,  there  appears  to  be  no  good  reason 
in  equity  why  he  should  not  receive  just  compensation  for 
them.  And  it  follows  that,  if  he  has  rendered  the  services 
and  has  received  only  just  compensation  therefor,  there  is 
no  good  reason  in  equity  why  he  should  be  compelled  to 
return  it  to  the  treasurer  of  the  company.  The  language 
of  Judge  Strong  (whose  views  and  conclusions  were 
approved  by  the  supreme  court  of  Pennsylvania),  in  Ash- 
hursfs  appeal,  60  Pa.  St.  290,  314,  is  pertinent:  "I 
come,  then,  to  consider  the  facts  that  the  purehasers  were 
the  same  persons  as  those  who,  as  directors,  sold,  and, 
as  stockholders,  authorized  the  sale.     It  is  often  said,  and 
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truly,  that  the  same  persons  cannot  be  both  buyers  and 
sellers  in  one  transaction.  They  were  not,  strictly,  in  this. 
All  the  purchasers  were  not  directors,  who  made  the  sale. 
But  I  make  no  account  of  that.  Still,  why  may  not  direct- 
ors of  a  corporation  sell  to  themselves  ?  Each  director  has 
an  interest  distinct  and  antagonistic  to  his  interest  as  a  mere 
man.  There  is  identity  of  person,  but  not  of  interest. 
There  must  be  many  things  which  directors  can  do  for  their 
individual  benefit  which  are  binding  upon  the  corporation 
of  which  they  are  directors.  If  they  have  advanced  money, 
I  cannot  doubt  they  may  pay  themselves  with  corporate 
funds.  If  they  have  become  liable  as  sureties  for  the  cor- 
poration, they  may  provide  for  their  indemnity.  And, 
though  ordinarily  the  law  frowns  upon  contracts  made  by 
them  in  their  representative  character  with  themselves  as 
private  persons,  such  contracts  are  not  necessarily  void. 
They  are  carefully  watched,  and  their  fairness  must  be 
shown."  The  view  expressed  in  the  opinion  in  Stewart  v. 
Lehigh  Valley  i?.  i?.,  9  Vr.  505,  522,  is  not,  at  least  so  far  as 
the  legal  character  of  the  contract  is  concerned,  in  conflict 
with  the  language  above  quoted,  for  it  is  there  said  that 
"  the  true  legal  rule  is,  that  such  a  contract  is  not  void,  but 
voidable  ;  to  be  avoided  at  the  option  of  the  cestui  que  trust, 
exercised  within  a  reasonable  time."  Nor  is  it,  I  think,  in 
contravention  of  the  views  of  the  court  in  that  case,  to  hold 
that  their  language  in  regard  to  the  avoidance  of  the  con- 
tract, was  designed  merely  to  express  the  general  rule,  and 
that  the  rule  admits  of  qualifications,  in  equity  at  least. 
When  the  cestui  que  trust  comes  into  equity  to  avoid  the  con- 
tract, even,  it  is  reasonable  that  he  should  be  required  to 
show,  as  a  ground  for  the  action  of  the  court,  something 
more  adverse  to  the  contract  than  the  mere  fact  that  it  was 
made  with  a  director;  for  if  it  shall,  as  in  the  case  in  hand, 
appear,  not  only  to  be  fair  and  just,  but  actually  more 
advantageous  to  the  company  than  any  which  could  be 
made  with  a  stranger,  why  should  it  be  set  aside  to  the  det- 
riment of  the  company  ? 
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Ill  Chandler  v.  Monmouth  Bank,  1  Gr.  255,  it  was  held 
that  a  provision  in  the  charter  of  a  bank  that  no  director 
should  be  entitled  to  any  emolument  unless  the  same  should 
have  been  allowed  by  the  stockholders  at  a  general  meeting, 
was  intended  to  prevent  the  directors  from  taking  compen- 
sation for  the  performance  of  their  appropriate  duties,  and 
that  sound  construction  did  not  require  the  exclusion  of  the 
individuals  of  the  board  from  just  compensation  for  ser- 
vices of  a  different  character,  because  the}'  were  rendered 
while  they  were  directors. 

If  the  president  of  the  Ivanhoe  Manufacturing  Company 
was  not  bound  to  make  the  sales  and  purchases,  and  the 
contracts  with  H.  V.  Butler  &  Son  and  with  H.  Y.  Butler,  Jr. 
k  Co.,  were  reasonable,  then  the  fact  that  the  company  has 
paid  no  dividend  is  of  no  importance  in  connection  with 
the  question  under  consideration.  That  fact  is  accounted 
for,  partly,  at  least,  by  the  depression  in  business,  and  it 
may  v^^ell  be  that  the  difference  between  the  results  of  the 
copartnership  business  of  H.  V.  Butler  &  Co.,  and  the 
results  of  the  transaction  of  the  same  business  by  the  Ivan- 
hoe Manufacturing  Company,  is,  to  a  considerable  degree, 
attributable  to  the  fact  that  there  was  less  capital  employed 
in  the  latter  than  in  the  former.  It  appears  that,  out  of  the 
surplus  assets  of  the  copartnership,  after  the  organization 
of  the  company,  Mr.  Taylor  and  his  assignee  received 
$166,000.  And  it  also  appears  that  the  firm  lent  the  com- 
pany $75,000,  which  were  repaid.  And  here  it  may  be 
remarked  that  the  allegation  in  the  bill  that  the  $150,000 
lent  by  Taylor  to  the  copartnership  has  never  been  repaid, 
is  not  only  denied  by  the  answer,  but  is  fully  disproved  by 
the  evidence.  Though  the  company  appears  to  have  been 
transacting  its  business  at  a  loss,  it  does  not  appear  to  be 
insolvent. 

The  prayer  for  an  account  was  based  on  the  claim  that 
the  salaries  and  commissions  in  question  should  be 
accounted  for  and  repaid.  There  does  not  appear  to  have 
been  any  refusal  to  account  for  the  transactions  of  the  com- 
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pany  at  any  time,  and,  except  in  connection  with  the  sal- 
aries and  commissions,  there  was  no  ground  for  praying  an 
account.  That  ground  having  failed,  there  will  be  no 
decree  for  an  account. 

The  bill  will  be  dismissed,  with  costs. 


Mr.  Geo.  De  Forest  Lord,  for  appellants. 

I.  The  organization  of  the  Ivanhoe  Manufacturing  Com- 
pany merely  provided  a  different  form  and  mode  of  holding 
the  property  and  conducting  the  business  of  the  pre-existing 
firm  of  H.  y.  Butler  &  Co. ;  and  although  it,  in  some  respects,, 
changed  the  relation  of  the  parties  to  the  pi(bUc,  it  did  not 
(and  was  not  intended  to)  change  their  relations  towards  each 
other  ;  so  that,  as  between  Robert  L.  Taylor  and  Henry  V. 
Butler,  the  copartnership,  in  all  its  essential  features  and 
characteristics,  continued  after  the  formation  of  the  company 
the  same  as  it  had  done  before. 

Smith  V.  Jackson,  2  £dw.  Ch.  28 ;  Delmonico  v.  Guillaumey 
2  Sandf  Ch.  366 ;  Bi&cock  v.  Phelps,  49  N.  Y.  97. 

II.  This  case  being,  therefore,  at  least  one  of  a  quasi- 
copartnership,  though  io  the  form  of  a  corporation — if  it  is 
to  be  determined  upon  principles  applicable  to  a  continued 
copartnership,  then  there  is  no  justification  whatever  for 
the  commissions  paid  either  to  H.  V.  Butler  &  Son,  or  to  H. 
V.  Butler  &  Co.,  and  they  should  be  disallowed  and  the 
money  refunded. 

Whittle  V.  McFarland,  1  Kn.  311. 

III.  Even  if  the  theory  of  a  continuation  of  g'wasi-copart- 
nership  relations  between  Butler  and  Taylor  after  the  organ- 
ization of  the  company,  v/ere  abandoned,  and  the  acts  of  the 
parties  were  considered  only  upon  princij^les  applicable  to 
corporate  management,  the  successive  agreements  for  com- 
missions to  be  paid,  first,  to  H.  V.  Butler  &  Son,  and  after-' 
wards,  to  H.  V.  Butler,  Jr.  &  Co.,  were  invalid,  and  all 
payments  made  under  them  should  be  refunded. 
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Butts  V.  Wood,  38  Barh.  181,  37  N.  Y.  317;  ex  parte  Ben- 
nett, 18  Beav.  339 ;  York  and  Midland  R.  Co.  v.  Hudson,  16 
Bear.  485 ;  Mayer  v.  Gallachetf,  6  Bich.  Eq.  2 ;  Toold  v.  Wf?- 
50??,  9  Bear.  486;  Christopher  v.  TTAzYc,  10  ^eay.  523;  Stewart 
V.  ie%/*  F«^.  B.  B.,9  Vr.  505. 

IV.  The  defendants  cannot  shield  themselves  by  assim- 
ilating their  case  to  those  of  officers  who  receive  salaries 
from  companies  of  which  they  are  also  directors,  and  who 
act  as  agents  for  such  companies  upon  terms  of  compen- 
sation. 

Wherever  such  contracts  have  been  upheld,  it  will  appear 
that  the  authority  to  make  them  comes  from  the  action  of 
the  stockholders  alone — not  from  the  directors ;  and  the  more 
recent  authorities  hold,  that  such  agreements  with  indi- 
vidual directors  cannot  be  sustained,  even  where  they  are 
made  with  an  independent  board,  unless  fully  submitted  to 
and  ratified  by  the  stockholders  collectively. 

Gt.  Luxenbourg  Bailway  Co.  v.  Magrmy,  25  Beav.  590 ; 
Evants  v.  Coventry,  8  DeG.  M.  ^  G.  835,  844;  Lmdley  on 
Par^??.  (3  ed.)  570,  796;  Dunstoyi  v.  Imperial  Gas  Co.,  3  B. 
^  A.  125. 

Mr.  Thos.  N.  Mc  Carter,  for  respondents. 

I.  No  relief  can  be  founded  on  the  allegation  of  the  bill 
that  the  corporation  was  a  mere  change  in  form,  and  that, 
as  between  Butler  and  Taylor,  their  relations  were  still 
that  oi partners  ;  and  that  the  rights  and  obligations  of  part- 
ners, inter  sese,  still  continued,  notwithstanding  the  change  ; 
that  such  was  the  intention  of  the  parties,  and  the  court 
will  give  efiect  to  it. 

Any.  ^  Ames  on  Corp.  §  499. 

II.  What  rights  has  he  as  a  stockholder  in  regard  to  sala- 
ries and  commissions  ? 

Stewart  v.  Lehigh  Valley  R.  R.  Co.,  9  Vr.  522. 
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m.  But,  if  illegal,  what  is  complainant's  remedy? 

He  is  in  a  court  of  equity  ;  he  must  do  equity  ;  he  cannot 
claim  the  benefit  of  the  services  rendered  under  this  employ- 
ment, without  allowing  fair  compensation. 

Mulford  V.  Minch,  3  Stock.  16  ;  Huston  v.  Cassidy,  2  Beas. 
228  ;  Smith  v.  Drake,  8  C.  K  Gr.  302 ;  Beeson  v.  Beeson,  9 
Pa.  St.  286,  and  eases  there  cited  ;  ex  parte  Hughes,  6  Ves.  617 ; 
ex  'parte  Bennet,  10  Ves.  381 ;  Rogers  v.  Rogers,  Hopk.  Ch. 
525 ;  Davoue  v.  Fanning,  2  Johns.  Ch.  252. 

See  the  subject  discussed  in  1  White  ^  Tudofs  Lead.  Cas., 
Fox  V.  Mackreth,  (4  Am.,  from  4  London  ed.  172-3)  234, 
Am.  Notes  259. 

rV.  But  in  any  such  case  the  cestui  que  trust  may  ratify  the 
act  and  make  it  valid. 

Y.  Sherman  acquiesced. 

By  this  it  appears  that,  with  the  record  before  him  dis- 
closing these  prior  transactions,  he  voted  to  put  in  the  same 
board ;  he  has  not  denied  it. 

VI.  The  arrangement  was  made  in  good  faith,  and  with 
the  advice  of  counsel. 

VII.  The  arrangement  was  perfectly  fair. 

It  has  been  shown  by  all  the  evidence,  that  the  commis- 
sion allowed  in  this  case  is  less  than  the  current  rate. 

Van  Syckel,  J. 

By  four  successive  agreements,  the  first  dated  May  1st, 
1836,  and  the  last  dated  June  1st,  1858,  Henry  V.  Butler 
and  Robert  L.  Taylor  were  engaged  as  partners  in  the  man- 
ufacture and  sale  of  paper.  The  manufacturing  was  carried 
on  at  miMs  in  Paterson,  in  this  state,  and  the  buying  and 
selling  at  the  city  of  j^ew  York. 

Taylor  had  married  Butler's  sister,  and  had  confidence  in 
his  integrity  and  skill  in  the  business,  and  he  agreed  to  fur- 
nish the  requisite  capital,  leaving  to  Butler  the  management 
and  charge  of  the  -business,  with  the  stipulation  that  they 
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were  to  share  equally  in  the  profits  and  losses  of  the  under- 
caking. 

By  the  third  and  fourth  agreements,  Butler  was  to  have  a 
salary  of  $5,000,  as  general  manager,  and  one-half  the  profits. 
The  business  was  conducted  under  these  articles  of  copart- 
nership until  March  31st,  1866,  when  they  organized  as  a 
body  corporate,  by  the  name  of  "  The  Ivanhoe  Manufac- 
turing Company,"  to  carry  on  the  same  business,  under  an 
act  of  incorporation  of  .this  state.     The  organization  was 
effected  with  a  capital  stock  of  $300,000,  in  shares  of  $100 
each.     By  an  arrangement  between  the  parties,  Butler  sub- 
scribed for  fifteen   hundred  and  five  shares,  by  which  he 
secured  control  of  the  management  of  the  company ;  Taylor 
subscribed  for  fourteen  hundred  and  ninety  shares,  Aaron 
S.  Pennington  and  E.  Boudinot  Colt  for  two  shares  each, 
and  Andrew  Derrom  for  one  share.      The    five  last-men- 
tioned shares  were  paid  for  by  Butler.     These  five  gentle- 
men were  named  in  the  legislative  act  as  the  first  directors 
of  the  company.     On  its  organization,  at  the  first  meeting 
of  the  boa'rd  cf  directors,  Butler  was  elected  president,  his 
powers,  as  then  defined  by  resolution,  being,  "  to  manage  and 
conduct  all  the  manufacturing,  mercantile  and  other  busi- 
ness of  the  corporation,  as  in  his  judgment  should  appear  to 
be  for  the  best  interest  of  the  stockholders,  and  to  appoint 
all   such  superintendents,  managers  and   employes    as    he 
might  deem  proper,  and  at  such  salaries  as  he  might  deem 
proper  for  conducting  the  business." 

The  company  issued  one  thousand  additional  shares  of 
capital  stock  in  1867,  of  which  Butler  and  Taylor  each  took 
one-half.  Taylor  took  no  active  part  in  the  business  of  the 
■company.  Its  aftairs  were  managed  by  Butler,  who  pur- 
chased the  necessary  materials  and  sold  its  manufactured 
paper. 

On  the  24th  of  October,  1867,  Taylor  failed  in  business, 
and  on  that  day  made  an  assignment  of  all  his  property  for 
the  equal  benefit  of  his  creditors,  to  the  complainants.  Up 
to  that  date,  Butler,  for  all  his  services  to  the  company,  drew 
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as  president  (but  without  special  authority  to  do  so),  an 
annual  salary  of  $5,000,  the  same  compensation  which  he 
had  received  from  the  firm  of  H.  V.  Butler  &  Co.  After 
the  failure  of  Taylor,  Butler  entered  into  the  paper  commis- 
sion business  in  the  city  of  New  York,  with  his  son,  Henry 
V.  Butler,  Jr.,  under  the  name  of  H.  V.  Butler  &  Son. 

On  the  23d  of  January,  1868,  the  board  of  directors  (of 
which  Butler  and  his  son  were  members)  agreed  to  pay  the 
firm  of  H.  V.  Butler  &  Son  a  commission  of  six  per  cent,  on 
the  gross  amount  of  sales,  for  selling  the  paper  manufac- 
tured by  the  company.  On  the  25th  of  May  following,  the 
salary  of  Butler  was  increased  to  $6,000,  and  on  the  29tli 
day  of  March,  1871  (the  firm  of  H.  V.  Butler  &  Son  having 
dissolved,  and  the  new  firm  of  H.  V.  Butler,  Jr.  &  Co. 
formed,  consisting  of  H.  V.  Butler,  Jr.  and  one  Campbell^ 
as  general  partners,  and  H.  V.  Butler,  Sr.  as  special  part- 
ner), an  agreement  w^as  made  by  the  directors  of  the  com- 
pany with  H.  V.  Butler,  Jr.  &  Co.,  that  they  should  make 
all  the  purchases,  disbursements  and  sales  for  the  company 
for  a  commission  of  six  per  cent,  on  the  gross  amount  of  the 
sales  only.  ~A11  the  members  of  this  copartnership  were 
directors  of  the  company,  and  the  resolution  authorizing 
the  contract  was  passed  by  their  votes. 

The  bill  in  this  cause  was  filed  by  the  assignees  of  Tay- 
lor, on  the  20th  of  May,  1871,  praying  that  the  arrangement 
for  the  payment  of  salaries  to  Henry  V.  Butler  and  Henry 
V.  Butler,  Jr.,  and  the  agreement  by  which  commissions 
were  paid,  may  be  set  aside  as  fraudulent  as  against  the 
complainants;  that  an  account  may  be  taken  of  the  trans- 
actions of  the  company,  especially  of  the  sums  paid  for 
salaries  and  commissions;  that  the  defendants  may  be 
restrained  from  paying  those  salaries  or  commissions,  and 
that  the  complainants  may  have  the  benefit  of  such  account- 
ing, and  receive  what  is  due  them  as  stockholders. 

An  amendment  was  made  to  the  bill,  praying  for  a 
receiver,  on  the  ground  of  the  alleged  insolvency  of  the 
company. 
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la  the  first  place,  it  is  insisted  that  the  copartnership 
between  Butler  and  Taylor,  in  its  essential  features,  con- 
tinued after  the  formation  of  the  company,  the  same  as 
before ;  that  the  corporate  body  was  a  mere  device  for  the 
more  convenient  prosecution  of  the  partnership  business, 
and  that,  therefore,  the  rights  of  the  parties  to  this  suit  are 
to  be  ascertained  and  determined  according  to  the  prin- 
ciples which  govern  a  copartnership  between  individuals,  in 
which  event  one  partner  will  be  entitled  to  no  remuneration 
for  his  services  to  the  firm,  in  the  absence  of  an  agreement 
with  his  copartner  for  compensation.  The  evidence  and 
circumstances  surrounding  this  case  fail  to  support  this 
view  of  the  appellants. 

The  acceptance  of  the  charter,  and  the  organization  under 
it,  clearly  worked  a  dissolution  of  the  partnership.  It  does 
not  appear,  according  to  my  judgment,  that  a  single  act  was 
ever  done  by  the  principals,  or  in  their  behalf,  which  testi- 
fied to  the  continued  existence  of  the  copartnership,  or 
which  manifested  the  existence  of  an  ao:reement  or  under- 
standing,  on  their  part,  that  the  company  was  a  mere 
auxiliary  to  the  promotion  of  the  partnership  transactions. 
Obviously,  one  of  the  chief  objects  of  incorporation  was  to 
limit  their  personal  responsibility.  The  immunity  they 
thereby  intended  to  secure  would,  at  least,  have  been  endan- 
gered, if  the  partnership  was  still  to  be  regarded  as  the 
principal,  and  the  corporation  its  mere  instrument  or 
agenc}^  That  such  a  relation  was  to  continue  to  subsist, 
was  never  declared  by  v/ord  or  deed  of  the  alleged  parties 
to  it. 

No  reason  appears  why  the  partnership  should  have  been 
maintained ;  neither  party  could  derive  any  benefit  from  it. 
It  could  not  have  been  Taylor's  purpose  to  retain  an  equal 
voice  in  the  management  of  the  business,  for  the  most 
amicable  relations  continued  to  exist  between  the  partners, 
and  their  confidence  in  each  other  was  u/ishaken,  so  that 
Taylor  did  not  hesitate  to  commit  the  control  of  the  stock 
and  of  the  affiiirs  of  the  company  to  Butler. 
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That  Taylor  supposed  that  under  the  new  arrangement 
he  would  still  participate  equally  in  the  profits,  there  can  be 
no  doubt,  and  his  expectations  were  realized  in  the  fact  that, 
up  to  the  time  of  his  insolvency,  Butler  continued  to  super- 
intend the  business,  and  to  negotiate  and  make  the  sales 
and  purchases,  at  the  same  compensation  he  had  received 
before  that  time. 

The  same  considerations  which  had  prompted  Butler  to 
form  the  partnership,  still  influenced  him  in  conducting  the 
aftairs  of  the  corporation.  The  company  would  undoubt- 
edly have  had  the  benefit  of  pecuniary  aid  from  Taylor  in 
any  emergency,  as  fully  as  the  partnership  had  received  it. 
Although  he  was  under  no  legal  obligation  to  extend  it,  his 
interest  would  have  led  him  to  do  so.  For  this,  and  by 
reason  of  the  relationship  existing  between  them,  it  may 
reasonably  be  presumed  that  Butler  was  willing  to  render 
his  services  as  before,  while  the  benefit  accrued  to  his 
brother-in-law. 

But  when  Taylor  became  insolvent,  the  considerations 
which  moved  Butler  wholly  failed.  Strangers  would  reap 
the  advantage  of  his  skill  and  labor,  and  the  company  was 
deprived  of  the  assistance  of  a  capitalist  who  had  a  very 
large  interest  in  sustaining  its  credit  and  promoting  its  suc- 
cess. If  the  partnership  had  then  existed,  it  would  have 
been  dissolved  by  Taylor's  insolvency  and  consequent  volun- 
tary assignment  for  the  benefit  of  his  creditors.  3  Kent 
Com.  57 ;  Arnold  v.  Brown,  24  Pick.  89 ;  Collyer  on  Part. 
§§  111,  112.  It  was  a  relation  founded  on  personal  confidence, 
and  Butler  could  not  have  been  compelled  to  receive  a 
stranger  into  the  association.  After  the  assignment  there 
could  have  been  no  partnership,  so  far  as  the  complainants 
were  concerned,  without  the  assent  of  Butler,  and  Butler 
was  under  no  obligation,  either  legal  or  moral,  to  render  his 
services  to  the  company  without  just  remuneration.  The 
rights  of  these  parties  must  be  adjudicated,  upon  the  law 
iipplicable  between  shareholders  of  corporations  and  their 
directors,  in  the  management  of  corporate  propei'ty. 
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On  this  branch  of  the  case,  the  complainants  claim  that 
the  directors  of  the  corporation  occupied  a  position  of  trust 
which  disabled  them  from  making  a  valid  contract  with 
themselves,  and  that,  therefore,  all  payments  to  themselves 
under  the  special  agreements  were  illegal,  and  should  be 
refunded. 

That  directors  of  a  company  shall  not  be  permitted  to 
enter  into  engagements  in  which  they  have  a  personal  inter- 
est conflicting  w.ith  the  interests  of  those  whom  they  are 
bound  by  fiduciary  duty  to  protect,  and  that  no  considera- 
tion of  their  apparent  or  intrinsic  fairness  will  induce  a 
court,  either  of  law  or  equity,  to  enforce  them  against  the 
veQ\&img  cestui  que  tnisi/\s,\NQ\\  settled.  The  rule  has  been 
so  recently  asserted  in  this  court  that  it  must  be  assumed  to 
be  the  law  of  this  case.  Stewart  v.  Lehigh  Valley  R.  JR.  Co., 
9  Vr.  505. 

The  rule  is,  that  the  trustee  cannot  fortify  himself  by  a 
contract  which  he  makes  with  himself,  or  for  his  own  ben- 
efit, and  set  it  up,  either  at  law  or  in  equity,  as  a  valid  obli- 
gation. It  is  of  no  binding  force  as  a  contract,  and  the 
cestui  que  trust  may  repudiate  it  at  will.  The  agreements, 
therefore,  which  the  directors  made  with  themselves,  must 
be  pronounced  to  be  illegal,  and  can  furnish  no  support 
to  their  defence,  as  contracts.  But  while  the  express 
undertaking  is  without  legal  force,  the  directors  of  a  com- 
pany have  a  right  to  serve  it  in  the  capacity  of  officers, 
agents  or  employes,  and  for  such  services  the  law  will 
enable  them  to  recover  a  just  and  reasonable  compensation. 
The  law  restrains  them  from  making  a  contract  where  their 
own  gain  intervenes  between  their  exercise  of  judgment  and 
their  duty  as  trustees,  but  it  does  not  operate  to  deprive  the 
company  of  the  service  of  those  who,  in  many  cases,  may 
alone  possess  the  skill  requisite  to  the  successful  manage- 
ment and  conduct  of  the  corporate  business,  and  who  may 
have  the  chiefest  interest  in  its  prosperity.  Stockholders, 
because  they  are  directors,  are  not  compelled  to  commit  the 
success  of  the',r  company  to  strangers,  or  else  render  their 
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own  services  gratuitously.  No  claim  which  they  may  make 
against  their  company  can  acquire  any  support  or  validity 
from  the  fact  that  they  have  expressly  sanctioned  it ;  it 
must  rest  exclusively  upon  its  fairness  and  justice,  and  be 
enforced  upon  the  quantum  meruit.  That  such  is  the  full 
scope  and  effect  of  the  rule,  and  the  extent  to  which  the 
transaction  is  annulled,  will  be  found  by  an  examination  of 
the  cases. 

Aberdeen  Railway  v.  Blakie,  1  Macq.  H.  L.  Cas.  461,  is 
much  relied  upon  by  the  complainants.  There  Blakie,  who 
was  chairman  of  the  railway  board,  made  a  contract  for 
railroad  chairs  with  the  firm  of  which  he  was  a  member. 
The  company,  after  accepting  some  of  the  chairs,  refused  to 
receive  the  balance,  and  he  instituted  his  suit  to  compel  the 
performance  of  the  contract.  It  was  properly  held  that  the 
compan}^  had  a  right  to  repudiate  the  contract,  and  that  it 
could  not  be  enforced  against  their  dissent.  If  the  action 
had  been  brought  to  recover  for  the  chairs  which  had  been 
delivered  and  accepted,  I  apprehend  it  would  not  have  been 
held,  in  any  court,  that  the  company  could  have  retained 
the  property  and  have  refused  to  pay  for  it — not  the  con- 
tract price,  but  what  it  was  reasonably  worth.  This  case 
would  be  applicable  to  this  discussion,  if  a  new"  board  of 
directors  had  refused  to  recognize  the  validity  of  the  agree- 
ment with  Butler,  and  he  was  now  attempting  to  enforce  a 
claim  for  damages  for  not  continuing  the  employment  for 
the  stipulated  term.  It  may  be  safely  asserted  that  no 
aathority  can  be  found  which  will  permit  a  corporate  body 
to  retain  property  conveyed  to  it  by  a  director,  or  to  receive 
services  which  he  was  not  bound  to  render  as  a  director, 
without  paying  him  a  fair  equivalent. 

In  Flanagan  v.  Great  Western  Railway,  L.  R.  (7  Eq.)  116, 
the  contract  with  the  director  was  executory,  and  the  court 
refused  to  order  a  specific  performance  of  it.  In  Butts 
V.  Wood,  37  iV".  Y.  317,  the  suit  was  maintained  by  a  stock- 
holder to  set  aside  the  proceedings  of  directors,  who  fraud- 
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ulently  voted  and   paid   an  unjust  claim  to  one  of  their 
number. 

The  right  of  directors  to  vote  themselves  $200,000,  for  a 
grant  they  had  transferred  to  their  company,  was  success- 
fully challenged  in  Coleman  v.  Secovd  Av.  R.  B.,  38  N.  Y.  201. 
The  directors  claimed  that  if  the  company  repudiated  their 
acts  in  purchasing  from  themselves,  they  must  restore  the 
grant.  To  this  the  court  answered,  that  the  plaintiffs  had 
not  asked  for  any  such  judgment;  that  their  claim  was 
based  entirely  upon  the  validity  of  their  transfer,  and  the 
judgment  of  the  referee  for  the  full  claim  was  based  upon 
that  only,  and  that  therefore  the  referee's  judgment  was 
rightly  reversed  by  the  general  term.  There  was  another 
sufficient  reason  in  that  case  for  not  requiring  a  restoration 
of  the  grant:  The  court  held  that  the  directors  had  no  title 
to  the  grant  at  the  time  they  transferred  it  to  the  company, 
consequently  there  was  nothing  to  be  restored. 

The  doctrine  is  well  stated  in  Great  Luxembourg  Hall- 
way V.  Magnay,  25  Beav.  586,  where  Magnay,  who  was  pres- 
ident of  that  company,  was  furnished  with  the  money  to 
purchase  for  his  company  the  concession  of  another  line, 
and  purchased  it  from  himself,  being  the  concealed  owner 
of  it.  The  master  of  the  rolls  said  :  "  I  proceed  to  explain 
what  I  mean  by  the  proposition  that  an  agent  or  a  trustee 
cannot  retain  any  benefit  for  himself  from  such  a  transac- 
tion. Suppose  a  company  desired  to  buy  an  estate,  and  the 
trustee  undertook  to  buy  it  for  them,  concealing  the  fact 
that  it  was  his  own  estate,  and  if  he  then  sells  it  to  the  com- 
pany of  which  he  is  a  director,  for  double  its  value,  the 
court  would  not  allow  the  transaction  to  stand  It  would 
say  to  the  company,  you  must  repudiate  the  bargain  alto- 
gether, or  you  may  adopt  it  if  you  think  fit,  but  if  from  any 
circumstance  whatsoever  it  becomes  impossible  to  return 
the  estate,  all  that  the  trustee  would  be  entitled  to  would 
be  the  full  value  of  the  estate  sold ;  but  when  it  is  said  that 
he  cannot  make  any  profit  by  the  transaction,  it  is  not  meant 
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that  he  is  not  to  have  the  proper  value  of  the  property  which 
is  actually  taken  by  the  company."* 

The  same  principle  must  apply,  whether  it  is  property 
conveyed  or  services  rendered  to  the  company.  The 
cupidity  and  avarice  of  the  trustee  is  guarded  against  by 
giving  the  cestui  que  trust  the  right  to  repudiate  the  contract 
at  all  times,  where  it  is  executory,  and  to  allow  simply  a 
just  remuneration,  without  reference  to  the  contract  price, 
where  it  is  executed.  The  trustee  thus  derives  no  advan- 
tage from  his  breach  of  duty,  and  the  company  can  suffer  no 
detriment  from  his  service  in  their  behalf. 

In  this  case,  Butler,  being  a  director,  made  a  contract  with 
the  board  to  serve  as  president  for  a  fixed  salary,  and  he  also 
agreed  that  the  firm  of  which  he  was  a  member  should  sell 
the  manufactured  goods  of  the  company  for  a  certain  per- 
centage of  the  gross  amount  of  sales.  He  had  a  right  to 
serve  the  company  as  president,  and  also  to  sell  their  goods 
and  to  receive  an  allowance  for  it,  but  he  had  no  right  to 
make  a  bargain  by  which  his  remuneration  was  fixed.  The 
position  he  occupied  incapacitated  him  from  doing  that, 
because  it  involved  a  conflict  between  his  ofiicial  duty  and 
his  personal  gain.  The  company  had  no  right  to  presume 
that  Butler  had  assented  to  serve  for  the  salary  he  had 
received  prior  to  Taylor's  insolvency,  because  the  resolu- 
tions passed  were  equivalent  to  a  notice  that  he  demanded 
an  increase,  and  that  he  would  no  longer  perform  in  person 
a  portion  of  the  duties  which  had  devolved  upon  him  prior 
to  that  time.  He  could  not  bargain  for  the  sum  he  should 
receive,  but  he  had  a  right  to  terminate  the  employment  on 
the  then  existing  terms,  and  leave  his  compensation  to  be 
determined  by  a  proper  tribunal.  The  contract  will  not  be 
regarded,  but  the  services  having  been  rendered,  and  the 
company  having  received  the  benefit  of  them,  it  would  be 
manifestly  inequitable  to  deny  to  the  trustee  a  fair  equiva- 

[*See  Trenton  Banking  Co.  v.  McKelway.  4  Hal.  Ch.  84. — Rep.] 


3  Stew.]  MARCH  TERM,  1879.  725 


Brown  v.  Easton. 


lent  for  them.     It  would  pervert  a  rule  of  law  which  is 
intended  to  guard  against  fraud  and  injustice. 

The  right  of  a  trustee  to  recover  on  the  quantum  meruit, 
where  the  contract  is  illegal,  is  recognized  in  our  courts. 
Mulford  V.  Minch,  3  Stock.  16;  Huston  v.  Cassedy,  2  Beas. 
228 ;  Smith  v.  Drake,  8  G  E.  Gr.  302 ;  Strattmi  v.  Allen,  1  C. 
E.  Gr.  229. 

The  case  resolves  itself,  then,  into  this  question :  Have 
the  directors,  whose  action  is  the  subject  of  controversy, 
retained  for  their  services  more  than  they  are  justly  and 
reasonably  entitled  to?  The  burden  is  on  them  to  show 
what  they  reasonably  deserve  to  have,  and  no  unjust  exac- 
tion will  be  permitted. 

The  objection  to  the  salary  of  the  president  is  not  pressed, 
and  all  the  witnesses  of  experience  concur  in  saying  that  the 
commission  charged  was  moderate  and  within  the  cus- 
tomary rates.  The  sums  claimed  by  the  defendants  appear 
to  have  been  fairly  earned,  and  may  therefore  be  retained 
by  them. 

There  is  no  proof  of  insolvency.  When  the  bill  was  filed, 
in  1871,  the  assets  of  the  company  were  valued  at  |359,000, 
and  the  debts  were  only  |2,459.  It  does  not  appear  that 
since  that  date  its  condition  has  materially  changed. 

The  decree  below  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Edwakd  G.  Brown  and  others,  appellants, 

and 
James  T.  Easton  and  others,  respondents. 

An  order  having  been  made  that  an  injunction  bond  should  be 
delivered  to  the  obligees  for  prosecution,  and  a  suit  having  been  insti- 
tuted thereon, — Held,  that  the  order,  although  made  without  regard  to 
the  equities  of  the  case,  could  not  be  rescinded  except  for  equities 
shown,  and  on  equitable  terms. 
47 
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On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  JEaston  v.  New  York  ^'  L.  B.  R.  R.  Co.,  3  Stew.  236. 

Mr.  John  W.  Taylor,  for  appellants. 

I.  The  injunction  bond  in  question  was  a  perfect  obliga- 
tion as  soon  as  filed  with  the  clerk  in  chancery. 

High  on  InJ.  §  948. 

II.  The  bond  became  forfeited  immediately  upon  the  dis- 
missal of  the  bill  and  dissolution  of  the  injunction. 

New  York  ^-  L.  B.  R.  R.  Co.  v.  Dennis,  11  Vr.  340. 

III.  The  appellants  had  a  cause  of  action,  and  a  right  to 
sue  on  the  bond,  forthwith,  after  the  forfeiture,  whether 
entitled  to  the  custody  of  the  bond  or  not. 

Lathroj)  v.  Southicick,  5  3Iich.  436 ;  Higley  v.  Robinson,  7 
Wend.  482;  Zeigler  v.  David,  23  Ala.  127;  High  on  Inj.  §  948. 

IV.  The  court  of  chancery  had  no  jurisdiction  to  settle 
the  question  of  liability  and  damages,  much  less  to  enforce 
a  recovery  against  the  sureties  on  the  bond  in  question. 

Eastonv.  N.  Y.  ^^  L.  B.  R.  R.  Co.,  11  C.  K  Gr.  359; 
Garde  v.  Sheldon,  3  Barb.  232;  Higgins  v.  Allen,  6  How.  Pr. 
30  ;  Leacitt  v.  Dabncy,  2  Sweeny  613 ;  Bein  v.  Heath,  12  How. 
168  ;  Merryfieldy.  Jones,  2  Ciirt.  306. 

V.  The  case  of  Wauters  v.  Van  Vorst,  1  Steio.  103,  cited  by 
the  vice-chancellor  to  the  contrary,  was  on  a  ne  exeat  bond, 
which  is  in  the  nature  of  a  bail  bond,  and  governed  by 
entirely  different  principles.  What  the  chancellor  says  in 
that  case  relates  to  a  ne  exeat  bond,  or  a  bond  taken  in  lieu 
thereof.  There  is  nothing  in  that  case,  nor  in  the  cases 
cited  as  authority  for  the  opinion  in  that  case,  warranting 
the  view  taken  by  the  vice-chancellor  in  making  the  order 
appealed  from.  The  only  case  in  the  court  of  chancery  of 
New  Jersey  at  all  relevant,  is  that  of  JEaston  ^  Mc3Iahon 
V.  N.  Y.  ^  L.  B.  R.  R.  Co.,  11  C.  E.  Gr.  359,  which  holds 
that  the  chancellor  has  no  such  power  as  the  vice-chancellor 
now  contends  for.    ' 
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Mr.  John  P.  Jackson,  for  respondents. 

I.  The  order  to  rescind  ibr  the  purpose  of  rehearing  was 
properly  granted.     The  court  will  grant  a  rehearing  when 

6  mistake,  either  in  law  or  in  fact,  has  been  made. 
AWy-Gen.  v.  N.  Y.  ^  L.  B.  R.  R.  Co.,  9  C.  E.  Gr.  59; 

Brumagim  v.  Chew,  4  C.  E.  Gr.  337 ;  N.  J.  Z.   Co.  v.  N.  J. 
F.  Co.,  1  McCart.  380. 

II.  It  is  manifest,  from  the  opinion  of  the  vice-chancellor 
(reported  in  3  Stew.  236),  that  there  existed  a  misapprehen- 
sion with  respect  to  two  important  -principles  of  law. 

[a)  Contrary  to  the  assumption  when  the  original  order  of 
November  13th,  1875,  was  made,  it  has  since  been  declared 
that  the  obligors  in  an  injunction  bond  have  a  clear  right, 
before  being  required  to  answer  to  a  common  law  action, 
iind,  as  an  essential  preliminary  step  to  such  action,  to  the 
judgment  of  the  chancellor  whether  the  equity  of  the  case  in 
hand  requires  such  order  for  prosecution  to  be  withheld. 
See  N.  Y.  ^  L.  B.  R.  R.  Co.  v.  Dennis,  11  Vr.  340,  362, 
Beasley,  C  J. 

Atfy-Gev.  v.  N.  Y.  ^  L.  B.  R.  R.  Co.,  9  C.  E.  Gr.  49; 
Atfy-Gen.  v.  Pat.  ^  Hud.  R.  R.  Co.,  1  Stock.  526;  Milner  v. 
N.  J.  R.  R.,.6  Am.  Law  Reg.  (1858),  7. 

(6)  Contrary  to  the  principle  decided  in  this  state  since 
the  original  order  of  November  13th,  1875,  was  made,  it 
was,  at  that  time,  supposed  that  the  court  of  chancery  could 
give  no  remedy  on  an  injunction  bond,  unless  jurisdiction 
were  conferred  by  consent  of  the  obligors  expressed  in  the 
bond,  or  in  some  other  appropriate  mode.  But  the  law  now 
is,  that  the  chancellor  has  power  over  all  bonds  given  pur- 
suant to  its  orders  and  rules,  and  may  determine  all  ques- 
tions of  liability  and  damages  arising  thereon. 

Wauters  v.  Van  Vorst,  1  Stew.  103 ;  N.  Y.  ^  L.  B.  R.  R. 
Co.,  3  Stew.  236,  and  cases  cited;  N.  Y.  ^  L.  B.  R.  R.  Co.  v. 
Dennis,  11  Vr.  371,  Runyon,  C;  Shann  v.  Jones,  4  C.  E.  Gr. 
251  ;  Thompson  v.  Eng/e,  3  Gr.  Ch.  271 ;  Silver  v,  Campbell, 
10  C.  E.  Gr.  465;  .2  Don.  Ch.  Pr.  (3  Am.  Ed.)  1279,  note  2; 
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Wood  V.  Mann,  3  Sumner,  318;  Gordon  v.  Sims,  2  McCord 
Ch.  151 ;  Cowell  v.  Lippitt,  3  B.  I.  92 ;  Field  v.  Post,  9  Fr. 
349 ;  Solomon  ads,  Gregory,  4  Harr.  115. 

in.  The  only  remedy  which  the  petitioner  had,  on  thu 
promulgation  of  the  principles  above  mentioned,  was  to  ask 
for  a  rehearing;  for  the  order  of  November  13th,  1875^ 
under  which  the  respondents  were  suffering,  had  already  been 
appealed  to  the  court  of  errors  and  appeals,  but  the  appeal 
was  dismissed  on  the  ground  that  the  matter  of  the  custody 
of  the  bond  rested  entirely  in  the  discretion  of  the  court. 
(See  minutes  of  the  court  of  errors,  March,  1876;  also  vice- 
chancellor's  statement,  3  Stew.  239). 

IV.  The  appeal  in  this  case  will  not  lie. 

{a)  The  bond  might,  in  the  first  instance,  have  been 
required  or  waived,  according  to  the  discretion  of  the 
chancellor.     (See  rule  46  of  chancery.) 

(6)  It  could  be  discharged  by  order  of  the  court  at  any 
time,  and  the  appellants  left  without  security. 

Henwood  v.  J  arms,  12  C.  E.  Gr.  247;  Debazin  v.  Debazin^ 
12  C.  E.  Gr.  254;  Williamson  v.  Hyer,  4  Wend.  172;  Bien 
V.  Heath,  12  Hoiv.  179. 

((?)  Nor  does  the  injunction  contained  in  the  order  give  it 
any  appealable  quality;  it  is  temporary  in  its  operation, 
does  not  affect  the  rights  of  the  parties,  and  no  one  can  be  said 
to  be  aggrieved  by  the  order.  The  appellants  may  immedi- 
ately apply  for  an  exercise  of  the  chancellor's  discretion. 
The  injunction  is  merely  ancillary  to  the  order,  not  final  nor 
touching  the  merits  of  the  case;  it  merely  serves  to  hold  the 
question  where  it  stood  when  the  appellants  made  their  first 
motion  for  leave  to  prosecute. 

See  Att'y-Gen.  v.  Pater  son,  1  Stock.  627;  Morgan  v.  Rose, 
7  C.  E.  Gr.  583;  2  Waterman's  Eden  on  Inj.  374;  Kerr 
on  Inj.  {2d  Ed.)  11,  533,  and  cases  cited;  High  on  Inj.  §  15. 

{d)  Nor  is  it  any  objection,  either  to  the  rehearing  or  to 
the  proper  enforcement  of  the  order  for  rehearing  by  means 
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of  the  injunction,  that  the  appellants  have  commenced  a  suit 
at  law  upon  the  bond. 

Ashland  v.  Braddick,  3  F.  ^  C  237 ;  Story  v.  Johnson, 
Y.  ^  a  586. 

V.  The  same  principles  would  govern  the  court  in  this 
case  as  in  any  other  threatened  injury  from  an  inequitable 
prosecution  in  a  common  law  court. 

Gifford  X.  Thorn,  1  Stock.  702;  Tompkins  v.  Tompkins, 
3  Stock.  513. 

Even  when  judgments  have  been  obtained,  the  aid  of  the  ' 
court  of  chancery  may  be  asked  to  stop  the  plaintift*  from 
realizing  on  inequitable  claims. 

Dixon,  J. 

After  the  decision  of  this  court  in  N.  Y.  ^f-  Lojig  Branch 
B.  B.  V.  Dennis,  11  Vr.  340  (to  the  effect  that  an  injunction 
bond,  conditioned  to  pay  damages  if  it  should  be  deter- 
mined that  the  comphnnants  were  not  equitably  entitled  to 
the  restraining  order  obtained,  was  forfeited  by  a  decree 
dissolving  the  order  and  dismissing  the  bill),  the  defendants 
in  that  cause  presented  to  the  chancellor  a  petition  for  the 
rescinding  of  an  order,  granted  on  the  opinion  of  the  vice- 
chancellor  (see  Easton  v.  N.  Y.  ^  Long  Branch  B.  B.,  11  C. 
E.  Gr.  359),  by  which  it  was  directed  that  the  bond  should 
be  delivered  to  the  obligees  (the  appellants  here)  for  prose- 
cution. The.  petition  alleged,  as  the  reasons  for  such  rescis- 
sion, that  the  order  was  made  on  the  assumption  that  the 
court  of  chancery  had  no  jurisdiction  over  the  sureties  of 
the  bond,  the  question  of  their  liability  belonging  exclu- 
sively to  the  common  law  courts,  and  it  was  necessary  that 
the  obligees  should  be  allowed  the  privilege  of  suing  upon 
the  bond  in  a  court  of  law ;  whereas,  it  was  alleged,  the 
chancellor  had  jurisdiction  over  the  liability  of  the  obligors, 
and  this  court  had  decided  that  the  petitioners  were  entitled 
to  the  exercise  of  the  cliancellor's  discretion  as  to  whether 
such  order  should'be  made  or  not. 
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Upon  this  petition,  the  vice-chancellor  held  that,  before 
making  the  order  for  delivery  of  the  bond,  he  ought  to  have 
passed  upon  the  preliminary  question,  whether  any  consid- 
erations existed  rendering  it  inequitable  for  the  obligees  to 
seek  reparation  in  a  court  of  law  for  the  injuries  suffered  in 
consequence  of  the  injunction;  and,  because  he  had  not  con- 
sidered that  question,  he  absolutely  and  without  terms 
rescinded  his  original  order,  and  directed  the  return  of  the 
bond  to  the  files  of  the  court  of  chancery. 

From  this  order  the  appeal  is  taken. 

It  is  clear  that,  without  the  order  for  the  delivery  of  the 
bond,  the  obligees  would  be  unable  to  maintain  any  action 
on  that  instrument.  Before  granting  his  injunction,  the 
chancellor  had  required,  not  that  the  bond  should  be  deliv- 
ered to  the  parties  restrained,  but  that  it  should  be  filed 
with  his  clerk,  in  escrow,  as  it  were,  to  be  used  by  him  for 
indemnifying  those  who  might  be  damaged  by  his  injunc- 
tion. Whatever  equitable  claims  to  indemnity  those  per- 
sons may  have  had,  they  acquired  no  legal  rights  in  this 
obligation  until  the  chancellor,  under  his  order,  actually  or 
constructively  delivered  it  to  them.  It  is  equally  clear,  that 
the  chancellor  had  the  right  to  make  such  a  delivery,  for 
that  was  the  very  purpose  of  the  escrow. 

On  the  delivery,  therefore,  the  right  of  the  obligees  became 
a  legal  one,  and  justified  the  suit  at  law,  which  they  insti- 
tuted for  the  enforcement  of  the  obligation.  But  this  right 
was  not  absolute;  it  was  subject  to  such  conditions  as 
attached  to  the  order  by  which  it  was  authorized.  One  of 
these  conditions  was,  that,  for  good  cause  and  on  reasonable 
terms,  the  order  might  be  changed  or  discharged.  Every 
judgment  or  decree  is,  for  a  time,  at  least,  thus  subject  to 
rescission  or  modification,  if  it  appears  to  be  such  as  should 
not  have  been  rendered ;  and  where,  as  here,  an  order  has 
been  made  without  considering  all  the  questions  which  the 
complaining  party  was  entitled  to  have  determined,  the  dis- 
cretion of  a  court  of  equity  should  be  liberally  exercised  in 
favor  of  a  review.     Nothing  has  transpired  in  this  cause  so 
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conclusive  of  the  rights  of  parties  as  to  make  such  review 
either  unjust  or  impracticable. 

On  the  other  hand,  the  order  for  delivery  being  one 
which  the  court  had  power  to  make,  it  should  stand  until  it 
becomes  apparent  that  a  full  consideration  of  the  matters 
involved  would  have  led  to  a  diiferent  result.  It  is  not 
enough  to  show  that  the  court  erred  in  its  method  of  reach- 
ing a  conclusion ;  the  conclusion  itself  must  be  shown  to  be 
wrong.  And  just  here  is  the  impropriety  of  the  order  now 
under  review:  When,  in  the  original  cause  wherein  the 
bond  was  given,  it  was  adjudged  that  the  injunction  was 
inequitable,  the  obligees  became  entitled  to  have  the  bond 
put  in  force  for  their  indemnity,  unless  some  special  equities 
justified  a  denial  of  their  claim.  Whether  the  chancellor 
could  himself  have  enforced  the  obligation  need  not  now  be 
decided,  for  having,  after  hearing  the  parties,  delivered  the 
bond  for  prosecution  at  law,  that  step,  being  merel}'  a  choice 
of  forums,  ought  not  to  be  retraced,  unless  special  equities 
are  shown.  But  the  fact  that  hitherto  the  court  has  decHned 
to  consider  wnether  such  equities  exist,  does  not  indicate 
that  a  full  examination  would  bring  them  to  light.  Neither 
in  the  petition  presented,  nor  in  the  reasons  given  for  the 
judgment  below,  are  any  grounds  stated  on  which  a  rescis- 
sion of  the  order  for  delivery  can  be  justly  baffjed. 

In  my  judgment,  therefore,  the  order  appealed  from 
should  be  reversed,  with  costs,  save  that,  to  the  extent  of 
staying  the  suit  at  law  until  the  respondents  shall  have  rea- 
sonable opportunity  for  presenting  equitable  grounds  for  the 
rescission,  on  reasonable  terms,  of  the  order  for  delivery,  it 
may  stand. 

Decree  unanimously  reversed. 
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Lyon  V.  Citizens  Loan  Ass'n.         Kimble  v.  Denton. 

Daniel  M.  Lyon  and  others,  appellants, 

and 

The  Citizens  Loan  Association  op  Newark,  respondents. 

Mr.  John  W.  Taylor^  for  appellants. 

Mr.  John  Whitehead,  for  respondents. 

Per  Curiam, 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below,  2  Stew.  110. 


Jacob  Kimble,  appellant, 

and 

Elizabeth  T.  Denton,  respondent. 

Mr.  Lewis  Cochran,  for  appellant. 

Mr.  Thos.  Kays,  for  respondent. 

Per  Curiam. 

This  decree  affirmed  for  the  reasons  given  by  the  vice- 
chancellor  in  the  case  below.     Denton  v.  Cole,  3  Stei.o.  244, 

For  affirmance — Beasley,  C.  J,,  Dalrimple,  Depue, 
Dixon,  Knapp,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,  Green,  Lilly,  Wales — 13. 

For  reversal — Dodd,  Lathrop — 2. 
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Flaacke  v.  Jersey  City.  Drake  v.  Dawson. 


Henry  Flaacke,  appellant, 

and 

The    Mayor  &c.  of  Jersey  City  and  others,  respondents. 

Mr.  Isaac  S.  Taylor^  for  appellant. 

Mr.  Leon  Abbett,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below,  1  Stew.  110. 


William  M.  Drake,  appellant, 
and 
'      Jacob  H.  Dawson,  respondent. 

Messrs.  C.  F.  ^  C.  E.  Hill,  for  appellant. 

Mr.  Geo.  F.  Ihittle,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below,  2  Stew.  888. 


INDEX 


A. 

Abatement. 

See  Legacy,  2  ;  Practice,  5. 

Accident  and  Mistake. 

1.  A  mortgagee  cannot  avail  himself  of  an  assumption  of  a 

mortgage  inserted  in  a  deed  of  the  premises  by  the  mis- 
take of  a  scrivener  in  copying  the  grantor's  deed  ;  neither 
of  the  parties  to  the  deed  intending  or  being  aware  of  it. 
Stevens  Institute  v.  Sheridan,  22 

2.  A  complainant  alleged   that  he  was  induced    to   execute 

certain  deeds,  by  the  false  representations  of  the  defend- 
ants, and  also  thi-ough  his  own  ignorance  of  the  fact  that 
the  lands  had  been  owned  by  his  mother,  and  devised  by 
her  to  him.  The  evidence  utterly  failed  to  substantiate 
the  bill. — Held,  that  he  could  not  be  allowed  to  change 
his  position  and  claim  relief  on  the  ground  that,  although 
he  voluntarily  executed  the  deeds  to  the  defendarrts,  he 
did  so  under  a  mistake  as  to  the  extent  of  his  interest  in 
the  lands  conveyed.     Pasman  v.  Montague,  385 

3.  Equity  will  reform  written  instruments  for  the  correction 

of  mistakes,  but  to  warrant  the  exercise  of  this  power, 
the  court  requires  clear  and  convincing  proof.  .  Rowell  v. 
Flannelly,  612 

4.  In  cases  of  mutual  mistake  the  court  will  not  reform,  but 

rescind.     Id.,  612 

See  Solicitor  ;  Trusts,  1  ;  Vendor,  3. 

Account. 

1.  A  decree  requiring  a  copartner  to  account,  should  be  denied 

in  every  case  where  it  appears  the  party  seeking  the 
account,  has,  by  his  laches,  rendered  it  impossible  for 
the  court  to  do  full  justice  to  both  parties.  Stout  v.  Sea- 
brook,  187 

2.  If,  in  an  action  for  an  account,  the  court  is  satisfied  nothing 

is  due  to  the  complainant  from  the  defendant,  a  dismissal 
must  be  directed.     Id.,  187 

See  Limitations,  4-7  ;  Partition,  4. 
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Agent. 

1.  A  release  by  an  attorney  in  fact  of  the  holder  of  a  mort- 
gage, the  latter  having  accepted  tlie  consideration  from 
the  former  with  knowledge  of  the  release, — Held^  binding 
on  the  principal  although  the  attorney  exceeded  his 
authority  in  taking  the  release.     Tooker  v.  Sloan,  394 

See  Mortgage,  1  ;  Conveyance,  2 ;  Setting  Aside  Sales,  6. 

Amendment. 

1.  The  court  has  power  to  order  an  amendment  even  on  final 

hearing,  but  it  is  a  power  never  exercised  except  when 
the  ends  of  justice  render  it  absolutely  necessary,  and  its 
exercise  will  not  abridge  the  right  of  defence.  Ogden  v. 
Thornton,  569 

2.  An  appellate  tribunal  will  sometimes  reverse  a  decree  and 

send  a  cause  back  to  a  court  of  original  jurisdiction,  in 
order  that  an  amendment  to  settle  the  real  merits  of  the 
controversy  may  be  made.     Id.,  569 

Appeal. 

See  Amendment,  2  ;  Costs,  1. 

Assignment. 

1.  Any  writing,  which  clearly  appropriates  a  fund  or  property 
to  a  person,  will,  in  equity,  be  esteemed  an  assignment. 
Equity  disregards  mere  form.  Bower  v.  Hadden  Blue  Stone 
Co.,  ]71 

See  Mortgage,  4,  9. 

Attachment. 

See  Parties,  6  ;  Pleading,  3  ;  Setting  Aside  Sales,  I. 


B. 

Bankruptcy. 

See  Parties,  3  ;  Practice,  5  ;  Sheriffs. 

Bills  and  Notes. 

See  Cancellation  of  Instruments,  Donatio  Causa  Mortis;  Set  Off. 


c. 

Cancellation  of  Instruments. 

1.  This  court  has  power  to  decree  the  surrender  and  cancellation 
of  a  worthless  negotiable  instrument,  though  a  complete 
defence  at  law  exists  ;  but,  to  justify  a  resort  to  this  court, 
it  must  appear  that  the  defence  at  law  will  be  attended 
by  uncertainty,  or  that  the  surrender  of  the  instrument 
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is  necessary  to  full  relief,  or  that  the  person  who  alone 
has  the  right  to  defend  is  under  a  strong  bias  in  favor  of 
the  plaintiff.     Stnith  v.  Smith,  564 

See  Accident,  4. 

Cases  Criticised. 

Bellows  V.  Wilson,  2  Stew.  124. 

Reversed^  Wilson  v.  Bellows 282 

Belmont  v.  Coman,  22  N.  Y.  438. 

Explained,  Heid  u.  Vreeland 593 

Bower  v.  Hadden  Blue  Stone  Co.  3  Stew.  171. 

Affirmed,  Lyon  v.  Bower 34Q 

Citizens  Loan  Association  v.  Lyon,  2  Stew.  110. 

Affirmed,  Lyon  v.  Citizens  Loan  Association 732 

Cashing  v.  Blake,  2  Stew.  399. 

Affirmed,  Gushing  v.  Blake 689 

Dawson  v.  Drake,  2  Stew.  383. 

Affirmed,  Drake  w.  Dawson 73S 

Denton  v.  Cole,  3  Stew.  244. 

Affirmed,  Kimble  v.  Denton 732 

Easton  v.  N.  Y,  &  L.  B.  R.  R.,  3  Stew.  336. 

Reversed,  Brown  v.  Easton 725 

English  V.  English,  12  C.  E.  Gr.  579. 

Distinguished,  O'Neill  v.  O'Neill 11^ 

Farnam  v.  Brooks,  9  Pick.  244. 

Denied,'ToM  v.  Rafferty 258 

Flaacke  v.  Jersey  City,  1  Stew.  110. 

Affirmed,  Flaacke  v.  Jersey  City 733 

Freeholders  of  Middlesex  v.  State  Bank,  2  Stew.  268. 

Affirmed,  Freeholders  &c.  v.  State  Bank 311 

Gale  V.  Morris,  2  Stew.  222. 

Affirmed,  Gale  v.  Morris 285 

Gardner  v.  Butler,  3  Stew.  703. 

Affirmed,  Gardner  v.  Butler 702 

Gardner  v.  Gardner,  5  Cush.  483. 

See  Mut.  Ins.  Co.  v.  Brown 202 

Glading  v.  Cubberly,  2  Stew.  104. 

Affirmed,  Cubberly  v.  Glading 339 

Glasser  v.  Glasser,  1  Stew.  22. 

Distinguished,  Vandegrift  v.  Vandegrift 77 
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Hardenburgh  v.  Blair,  3  Stew.  42. 

Beversed,  Hardenburgh  v.  Blair 645 

llumplirey  v.  Tayleur,  Amb.  136. 

Doubted^  Burnet  v.  Burnet 600 

.lewett  V.  Dringer,  2  Stew.  199. 

Reversed,  5 eweiiv.  Dringer 291 

O'Neil  V.  Cleveland,  2  Stew.  457. 

Reversed,  O'Neil  v.  Cleveland 273 

Trustees  of  Public  Schools  v.  Taylor,  3  Stew.  61S. 

Affirmed,  Trustees  &c.  v.  Trenton 667 

Comity. 

See  CoKPORATioNs,  4  ;  Executors,  4  ;  Practice,  6. 

Commissions. 

See  ExEcuTOKS,  12. 

Common  Law. 

Sec  Pkekogative. 

Confusion  of  Goods. 

1.  If  a  party  having  charge  of  the  property  of  others,  so  con- 

founds it  with  his  own  that  the  line  of  distinction  cannot 
be  traced,  all  the  incon,venience  of  the  confusion  is 
thrown  upon  the  party  who  produced  it,  and  it  is  for 
him  to  distinguish  his  own  property  or  lose  it.  Jewett  v. 
Dringer,  291 

2.  A  junk  dealer,  by  fraudulent  collusion  with  the  employes 

of  a  railroad  corporation,  obtained  large  quantities  of  old 
iron  <Src.  at  much  less  than  the  actual  weight  or  value. 
On  delivery  it  was  thrown  indiscriminately  on  other 
heaps  of  old  iron  &c.  belonging  to  him,  so  as  to  be  indis- 
tinguishable.— Held,  that  he  must  forfeit  the  whole  mass 
to  the  company.     Id.,  29 [ 

Constitution. 

1.  The  abrogation  of  a  prior  statute  by  a  subsequent  statute, 
or  a  subsequent  constitutional  provision  which  is  self- 
executing,  by  reason  of  the  repugnancy  between  the  two, 
extends  only  so  far  as  they  are  incompatible  ;  in  other 
respects  the  original  law  is  left  in  full  force  and  eflfect. 
Trustees  &c.  v.  Trenton,  '  607 

See  Municipal  Corporatioxs,  4;  Specific  Performance,  2; 
Taxes.  4,  5. 
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Contract. 

1.  When  the  parties  to  a  contract  have  expressed  their  mean- 
ing by  plain  words,  there  is  nothing  to  construe,  and  in 
such  a  case  all  a  court  can  do  is  to  enforce  the  contract. 
Bower  V.  Hadden  Blue  Stone  Co.,  171 

See  CoEPORATioNS,  7  ;  Specific  Performance  ;  Vendor,  2,  3. 

Conveyance. 

1.  At  common  law,  signing  is  not  necessary  to  the  due  execu- 

tion of  a  deed,  but  it  is  made  so  by  the  statute  of  frauds. 
Mutual  Benefit  Life  Ins.  Co.  v.  Brown,  193 

2.  But  if  the  grantor's  name  is  written  in  his  presence  and  by 

his  direction,  it  is  his  act,  and  he  will  not  be  permitted, 
in  a  court  of  equity,  to  repudiate  a  deed  thus  executed. 
Id.,  193 

3.  A    certificate   of    acknowledgment  is   not    invalidated   or 

affected  by  the  want  of  recollection  of  the  grantor  or 
the  commissioner  as  to  the  transaction.     Tooker  v.  Sloan,  394 

4.  The  validity  of  a  deed  must  be  determined  by  facts  existing 

at  the  time  of  its  execution ;  it  cannot  be  vitiated  by 
facts  arising  ex  post  facto.     Ogden  v.  Thornton,  569 

See  Easement,  1  ;  Mortgage,  14 ;  Vendor. 

Corporations. 

1.  On  the  appointment  of  a  receiver  of  an  insolvent  corpora- 

tion, its  title  to  its  property  is  divested  by  force  of  law. 
Freeholders  of  Middlesex  v.  State  Bank,  311 

2.  Lands  owned  by  a  partnership  were  sold  to  a  corporation 

consisting  mainly  of  the  partners.  No  deed  was  exe- 
cuted, but  possession  was  taken  and  improvements  made 
by  the  corporation.  In  a  suit  by  a  receiver  of  the  cor- 
poration to  compel  a  formal  conveyance  for  the  benefit 
of  the  creditors, — Held, 

(1)  That  a  mortgage  on  the  premises,  duly  authorized 
by  the  corporation,  but  in  fact  executed  by  the  former 
owners  (the  money  derived  therefrom  was,  in  fact, 
expended  by  and  for  the  benefit  of  the  corporation),  was 
an  encumbrance  thereon  from  the  date  of  its  execution. 

(2)  That  a  mortgage  given  by  the  corporation  (before 
the  conveyance)  was  also  an  encumbrance. 

(3)  That  a  judgment  recovered  against  one  of  the  part- 
ners, after  the  premises  had  been  sold  to  the  corporation 
and  possession  openly  taken  by  it,  was  not,  in  equity,  a 
lien  thereon. 

(4)  That,  although,  in  ordering  the  partners  to  execute 
a  formal  conveyance,  the  wife  of  one,  entitled  to  dower, 
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could  not  be  compelled  to  join  therein,  yet  her  husband, 
having  received  a  full  consideration  and  being  bound  to 
give  a  title  clear  of  encumbrance,  might  be  decreed  to 
indemnify  the  corporation  against  her  claim,  unless  she 
voluntarily  relinquish  it.     Cook  v.  Watson,  345 

3.  A  foreign  corporation  took  a  mortgage  on  lands  in  this 
state,  to  secure  a  loan  already  made  to  the  mortgagor,  on 
stock  collateral,  which  became  depreciated. — Held,  that 
although  its  charter  may  not  have  authorized  the  taking 
of  a  mortgage  in  another  state,  as  an  original  investment, 
yet  the  corporation  might  take  such  mortgage  by  way  of 
additional  security  for  such  loan,  and  the  mortgage,  in 
its  hands,  is  valid.     National  Trust  Co.  v.  Murphy,  408 

4  Where  a  receiver  of  a  foreign  corporation,  complainant, 
has  been  appointed  in  another  state,  since  the  beginning 
of  the  suit,  he  may  be  substituted  as  complainant  on  such 
terms  as  may  be  imposed  by  the  court,  for  the  protection 
of  creditors  of  such  corporation,  who  are  citizens  of  this 
state.     Id.,  408 

5.  By  the  general  corporation  act  of  1849,  the  directors  of  any 

corporation  organized  thereunder  were,  in  certain  cases, 
by  their  non-feasance,  rendered  personally  liable  for  the 
uebts  of  the  corporation.  By  the  revision  of  1875,  it  was 
provided  that  such  liability  should  be  incurred  in  case  of 
neglect  or  refusal  for  thirty  days  after  written  request  by 
a  creditor  or  stockholder  to  perform  the  duty  imposed. 
A  demurrer  to  a  bill  by  a  creditor  whose  claim  arose  in 
1877,  was  sustained,  because  of  failure  to  allege  that  a 
written  request  to  perform  this  duty  had  been  made. 
Nassau  Bank  v.  Brown,  478 

6.  A  drayman,  who  is  in  the  regular  employ  of  a  corporation, 

and  whose  services  are  of  a  kind  or  class  which  the  cor- 
poration must  have  in  order  to  continue  its  business,  is 
entitled  to  the  protection  given  to  employes  by  the  sixty- 
third  section  of  the  act  concerning  corporations.  Watson 
V.  Watson  Manufacturing  Co.,  588 

7.  A  director  of  a  corporation  cannot  make  with  himself,  or 

for  his  own  benefit,  a  contract  which  will  bind  the  com- 
pany. Such  contract  may  be  repudiated  by  the  company 
at  the  instance  of  a  stockholder.     Gardner  v.  Butler,  702 

8.  If  directors  are  employed  in  the  business  of  the  company, 

and  agree  to  pay  themselves  a  stipulated  sum,  the  agree- 
ment is  void,  and  no  recovery  can  be  based  upon  such 
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contract,  but  for  such  services  as  they  render  they  can 
recover  upon  a  quantum  meruit.     Id.,  702 

See  Executors,  5  ;  Jurisdiction,  1 ;  Railroads  ;  Savings  Banks  ; 
Setting  Aside  Sales,  6. 

Costs. 

1.  The  orphans  court  ordered  an  executor  to  give  security  for 

his  trust.  From  this  order  he  appealed,  the  next  day,  to 
the  prerogative  court.  A  sale  of  the  testatrix's  person- 
alty had  been  advertised  by  him  to  be  made  on  the  latter 
day,  and  he  vpas  proceeding  therewith  without  having 
given  the  security,  vyhereupon,  on  application  of  the  tes- 
tatrix's children  interested  in  her  estate,  an  injunction 
was  issued  to  restrain  such  sale  until  after  the  bond  had 
been  given.  Afterwards  it  was  given. — Held,  that  since 
it  was  the  executor's  duty  to  comply  with  the  order  or 
postpone  the  sale  until  he  had  obtained  its  reversal,  he 
must  pay  the  costs  of  the  injunction  suit.     Titus  v.  Titus,     95 

2.  To  a  bill  for  foreclosure  filed  by  a  second  mortgagee,  the 

first  mortgagee  was  made  a  party  defendant,  appeared, 
proved  her  debt,  and  obtained  a  decree.  At  the  sale  of 
the  premises  the  amount  realized  Avas  insufficient,  after 
deducting  execution  fees,  to  satisfy  the  first  mortgage. 
The  first  mortgagee  insisted  that  the  complainant  must 
pay  the  execution  fees. — i7eW,  that  the  sherift"  was  enti- 
tled to  deduct  and  retain  his  execution  fees  from  the 
proceeds  of  the  sale,  and  that  the  complainant  was  not 
liable  to  pay  them.     Berlin  Building  Association  v.  Clifford,    482 

3.  The  fact  that  the  evidence  to  prove  a  deed,  absolute  on  its 

face,  defeasible,  is  very  conflicting,  and  that  the  conclu- 
sion that  it  was  merely  a  mortgage  was  reached  only  by 
the  preponderance  of  the  evidence,  is  good  reason  for 
adhering  to  the  general  rule  that  a  mortgagee  is  enti- 
tled to  his  costs  on  a  bill  to  redeem.     Forman  v.  Bulson,      493 

4.  Where  each  party  to  a  suit  is  partly  successful,  costs  should 

not  be  awarded  to  either.     Coddington  v.  Idell,  540 

See  Sheriffs. 

Creditor's  Bill. 

1.  A  surety  on  a  guardian's  bond  paid  more  than  his  aliquot 
share  on  account  of  his  liability  for  such  guardian's 
waste.  He  afterwards  died,  and  also  one  of  his  co-sure- 
ties.— Held,  that  the  executor  of  the  first-named  surety 
might,  without  having  recovered  a  judgment  at  law,  file 
a  creditor's  bill  against  the  administrator  and  daughter 

48 
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o^  the  co-suret}%  to  set  aside  a  mortgage  given  volun- 
tarily by  the  co-surety  to  such  daughter,  and  also  to 
recover,  from  the  co-surety's  estate,  the  excess  paid  by 
his  testator,     Shurts  v.  Hoicell,  418 

See  Fraudttlent  Conveyaxces. 

Curtesy. 

1.  A   husband  is  entitled  to  curtesy  in   the  wife's  equitable 

estate  of  inheritance,  if  the  requisites  of  such  a  title  in 
legal  estates  exist.  Actual  possession  of  the  estate,  or 
the  receipt  of  rents,  issues  and  profits  by  her,  or  posses- 
sion by  her  trustee  for  her  benefit,  is  considered  as  such 
seizin  of  the  equitable  estate  as  is  equivalent  to  legal 
seizin.      Gushing  v.  Blake,  689 

2.  The  husband's  curtesy  is  one  of  the  legal  incidents  of  the 

wife's  estate  of  inheritance,  and  he  will  not  be  excluded 
from  rights  in  property  springing  from  the  marital  rela- 
tion, except  by  words  that  leave  no  doubt  of  the  inten- 
tion. The  fact  that  the  limitation  is  to  the  wife,  for  her 
sole  and  separate  use  during  her  life,  will  not  defeat  his 
right  as  tenant  by  the  curtesy.     Id.  689 

3.  D.,  contemplating  marriage,  purchased  and  caused  to  be 

conveyed  to  B.  certain  lands,  for  the  benefit  of  his 
intended  wife.  B.  executed  a  declaration  of  trust, 
whereby,  after  reciting  the  conveyance  to  him  and  the 
fact  that  the  marriage  was  about  to  take  place,  he 
acknowledged  and  declared  that  he  held  the  premises  _ 
in  trust  to  and  for  the  sole  use  and  benefit  of  the 
intended  wife,  separate  and  apart  from  her  intended 
husband,  before  and  after  her  intended  marriage ;  and, 
on  the  further  trust,  to  convey  to  such  person  or  persons 
as  she,  in  her  life-time,  by  writing,  or  by  her  last  will  or 
vpriting  in  the  nature  thereof,  should  appoint,  and,  on 
failure  of  such  appointment,  to  her  heirs  at  law,  to  hold 
to  them,  their  heirs  and  assigns  forever.  The  marriage 
took  place,  and  the  wife  died,  leaving  issue  of  the  marri- 
age.— Held,  that  the  husband  was  entitled  to  curtesy  in 
the  premises  so  conveyed  in  trust.     Id.,  689 


D. 

Debtor  and  Creditor. 

1.  A  residue  of  an  estate  was  given  to  a  widow  for  life,  and 
after  her  death,  to  her  children.  No  provision  was  made 
for  their  support  meanwhile,  except  that  advances  might 
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be  made  to  them  by  the  widow.  She  was  sole  executrix, 
and  pledged  certain  stocks  of  the  estate  as  collateral 
security  for  her  own  debts.  Some  of  the  children  filed  a 
bill  against  her  creditors  to  obtain  the  stock.  The  stock 
produced  no  income,  and  had  depreciated  very  much  in 
market  value.  The  widow  had  greatly  wasted  the  estate. 
— Held,  that  the  court  would  not  order  a  sale  of  the  stock 
for  the  purpose  of  investing  the  proceeds  and  appropri- 
ating the  income  for  the  benefit  of  the  creditors  during 
the  widow's  life-time;  and  that,  under  the  circumstances, 
in  view  of  the  great  waste  of  the  estate  that  she  had 
committed,  she  had  no  interest  for  the  creditors  to  take. 
Prall  V.  Hamil,  557 

See  Corporations,  4  ;  Creditor's  Bill  ;  Fraudulent  Convey- 
ances; Mortgage,  4-6;  Orphans  Court,  2;  Payment; 
Prerogative  ;  Surety  ;  Trusts,  3-7. 

Divorce. 

1.  On  a  bill  filed  by  a  husband,  for  a  divorce  a  vinculo,  on  the 

ground  that,  at  the  time  of  the  marriage,  a  former  hus- 
band of  his  wife  was  living,  the  wife's  application  for 
counsel  fees  and  alimony  will  not  be  refused  on  ex  parte 
affidavits  contradicting  the  denials  of  her  answer.  Vande- 
grift  V.  Vandegrift,  76 

2.  Where,  in  a  suit  for  a  divorce  for  gross  cruelty,  the  testi- 

mony of  the  defendant  in  regard  to  his  own  conduct,  as 
well  as  other  matters,  is  shown  to  be  untrvie,  his  protesta- 
tions of  repentance  and  future  reformation  cannot  be 
entertained  as  a  ground  for  refusing  such  divorce.  O^Neill 
v.  O'Neill,  119 

3.  English  v.  English,  Vl  C.  E.  Gr.  579,  distinguished.     Id.,  119 

4.  To  justify  a  decree  of  separation,  actual  physical  violence 

need  not  be  proved,  but  there  must  be  shown  reasonable 
giound  to  believe  that,  if  the  husband  is  allowed  to  retain 
his  power  over  his  wife,  and  she  is  compelled  to  remain 
subject  to  him,  her  life  or  health  will  be  endangered. 
Black  V.  Black,  215 

6.  A  wife  will  never  suffer  her  person  to  be  debauched  until 

her  affections  are  corrupted.     Id.,  228 

6.  To  i^rove  adultery  by  circumstances,  a  criminal  desire  and 

an  opportunity  to  gratify  it,  must  be  shown.  Where 
these  both  concur,  guilt  is  presumed.     Id.,  228 

7.  Criminal  desires  may  be  inferred  from  strong  expressions 

of  attachment,  stolen  interviews  and  a  clandestine  cor- 
respondence.    Id.,  228 
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8.  A  husband  excluded  his  wife  from   their  bed-room,  and 

imputed  to  her  physical  malformation  and  consequent 
incompetency  for  the  marital  relation.  He  removed  to 
another  house,  to  which  he  denied  her  admittance,  on 
the  ground  of  such  alleged  incompetency,  notwith- 
standing her  expressed  willingness  to  return  to  him  and 
do  her  duty. — Held,  that  she  was  entitled  to  relief  on  her 
bill  for  maintenance.     Van  Arsdalen  v.  Van  Arsdalen,  359 

9.  A  husband  and  wife  wei-e  living  with  the  wife's  father ;  the 

latter  upbraided  the  husband  for  some  trivial  offence, 
whereupon  the  husband  left  the  house,  requesting  his 
wife  to  go  with  him.  She  refused,  and  has  never  since 
then  (in  1872)  offered  to  live  with  him,  or  expressed  any 
willingness  to  do  so.  Her  bill,  filed  for  a  divorce  for 
desertion,  dismissed,  in  view  of  the  facts.  Mayer  v.  Mayer,  411 

Donatio  Causa  Mortis. 

1.  The  note  of  a  donor  is  not  the  subject  of  a  gift.     Smith  v. 

Smith,  564 

Do^wer. 

1.  On  a  bill  for  dower  in  lands  of  an  intestate,  of  three  kinds 
(1)  that  which  was  subject  to  a  mortgage  put  thereon  by 
the  intestate;  (2)  that  which  was  purchased  by  him  sub- 
ject to  a  mortgage,  the  amount  of  which  was  allowed  to 
him  as  so  much  of  the  purchase-money,  and  the  payment 
thereof  assumed  by  him  ;  and  (3)  that  which  belonged  to 
him  as  a  member  of  a  partnership, — Held, 

(1)  That,  as  to  the  first  class,  the  personal  estate  must 
exonerate  the  land,  and  dower  be  assigned  therefrom  as 
if  unencumbered. 

(2)  That,  as  to  the  second  class,  a  mere  assumption  of 
a  mortgage  by  a  decedent  is  not  such  proof  of  an  inten- 
tion to  make  the  debt  his  own  as  renders  his  personal 
estate  primarily  liable  therefor,  and  dower  must  be 
assigned  therefrom,  subject  to  the  mortgage. 

(3)  That,  as  to  the  third  class,  dower  must  be  assigned, 
subject  to  the  equitable  adjustment  of  the  claims  of  the 
partnership  creditors,  and  of  the  partners  inter  sese.  Camp- 
bell V.  Campbell,  415 

See  Corporations,  2  ;  Legacy,  2. 

Duress. 

1.  A  wife,  in  order  to  settle  a  suit  in  which  her  husband  was 
involved,  and  which  he  was  very  desirous  of  compromis- 
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ing,  and  which  disturbed  and,  perhaps,  distressed  him, 
gave  a  mortgage  on  property  the  title  whereto  was  in 
her.— IfeW,  that  the  circumstances  did  not  amount  to 
duress.     Tooker  v.  Sloan,  394 

See  Setting  Aside  Deeds  ;  Parties,  1. 

Basement. 

1.  To  raise  the  presumption  of  a  grant  where  title  to  an  ease- 

ment is  asserted,  it  must  be  shown  that  the  use  has 
extended  over  a  period  of  twenty  years,  and  has  been 
during  that  time  continuous  and  peaceable.  Lehigh  Val- 
ley B.  JR.  Co.  V.  McFarlan, 

2.  Proof  of  acquiescence  by  the  owner  of  the  servient  lands, 

in  the  exercise  of  the  adverse  right,  is  indispensable  in 
proving  title  to  an  easement  by  adverse  user;    Id., 

3.  Where  the  user  has  been  exercised  by  force,  or  by  permis- 

sion, or  in  the  face  of  protests  and  in  defiance  of  resist- 
ance, a  grant  cannot  be  presumed.     Id., 

4.  Resistance  by  words  is  sufficient  to  prevent  the  presump- 

tion of  a  grant  of  an  easement.     Id., 

Eminent  Domain. 

1.  By  virtue  of  an  agreement  with  the  owner  of  certain 
lands,  a  railroad  company,  before  paying  the  sum  stipu- 
lated, entered  upon  the  land,  built  their  road  thereon 
and  included  it  in  a  general  mortgage  of  their  lands  &c. 
After  their  insolvency,  and  the  appointment  of  a 
receiver  by  this  court,  the  owner  applied  for  the  pay- 
ment of  the  amount.  It  appearing  that  the  sum  agreed 
upon  was  grossly  exorbitant,  the  court  refused  to  order 
its  payment,  but  directed  that  the  compensation  justly 
due  the  owner  be  ascertained  and  paid.  Coe  v.  N.  J. 
Midland  i?.  i?., 

A^ee -Municipal  Corporations,  1. 

Estates. 

1.  In  equity,  equitable  estates  are  considered  as  legal  estates, 

and  are  subject  to  the  same  incidents,  properties  and    ^ 
conseqences  as,  under  like  circumstances,  belong  to  sim- 
ilar estates  at  law.      Cushing  v.  Blake,  689 

Estoppel. 

1.  As  against  an  innocent  mortgagee,  notice  from  the  posses- 
sion of  lands  cannot  be  set  up  by  an  occupant  who  was 
insolvent  when  he  placed  the  title  in  the  name  of  the 
mortgagor,  and  knew,  soon  after  the  time  of  the  giving 
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of  the  first  of  the  two  mortgages,  that  it  had  been  given, 
and  did  not  notify  the  mortgagee  of  his  claims,  but  kept 
silent  and  permitted  the  mortgagor  to  borrow  more 
money  of  the  mortgagee  on  a  second  mortgage  of  the 
property,  whereas  if  he  had  notified  the  mortgagee  of  his 
claim,  when  he  first  was  made  aware  of  the  existence  of 
the  first  mortgage,  the  mortgagee  might  have  collected 
the  mortgage  debt  of  the  mortgagor,  and  would  have  not 
made  the  second  loan  on  security  of  the  mortgaged 
premises.      Groton  Sav.  Bank  v.  Batty,  126 

2.  A  mortgagor  intended  to  give,  and  the  mortgagee  expected 
to  receive,  a  mortgage  in  fee,  but,  lor  want  of  words  of 
inheritance,  the  mortgage,  as  executed,  conveyed  only 
an  estate  for  life.  A  second  mortgagee  had  such  actual 
notice  of  the  first  mortgage  as  induced  the  belief  that  it 
was  a  mortgage  of  the  fee,  and,  so  believing,  took  the 
second  mortgage. — Held,  that,  as  against  the  second 
mortgagee,  the  first  mortgage  should  be  regarded  as  a 
mortgage  of  the  fee.     Gale  v.  Morris,  285 

See  Evidence,  2  ;  Mortgage,  7. 

Evidence. 

1.  The  opinion  of  experts  in  handwriting  is  evidence  of  low 

degree.     Mnt.  Ben.  Life  Ins.  Co.  v.  Brown,  19S 

2.  A  suitor  who  attempts  to  overcome  his  own  written  admis- 

sion of  a  payment,  can  only  succeed  by  the  production 
of  proof  sufficient  to  make  the  truth  of  his  claim  clear. 
Gibbons  v.  Potter,  204 

3.  A  witness  who  feigns  forgetfulness  of  circumstances  col- 

lateral to  his  main  story',  which  he  must  recollect  if  he 
has  any  memory  at  all,  and  in  respect  to  which  he 
would  be  open  to  contradiction  if  his  testimony  is  untrue, 
is  unworthy  of  belief.     Id.,  204 

4.  Evidence  must  be  weighed  according  to  the  means  and 

opportunities  of  knowledge  of  the  witnesses  in  regard  to 
the  facts  whereof  they  testify.     Black  v.  Black,  215 

5.  Although,  by  the  statute  concerning  evidence  {Hev.  p.  378), 

a  party  cannot,  in  case  the  adverse  party  sues  or  is  sued 
in  a  representative  capacity,  render  his  own  testimony 
competent  by  calling  such  adverse  party,  yet  the  statute 
does  not  preclude  him  from  calling  such  adverse  party  as 
his  own  witness.     Daw  v.  Vreeland,  542 

6.  The  competency  of  a  witness  in  a  suit  in  equity,  depends 

entirely  upon  his  qualifications  at  the  time  he  is  exam- 
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ined,  and  not  on  the  condition  of  the  suit  as  to  parties 
at  the  time  the  hearing  takes  place.  Williams  v.  Vree- 
land,  576 

7.  The   sixth    section   of  the  act  concerning   evidence   only 

renders  a  complainant,  otherwise  incompetent,  compe- 
tent to  a  limited  extent,  and  does  not  allow  him  to  testify 
generally.  His  evidence  must  be  limited  to  the  disproof 
of  so  much  of  the  defendant's  answer  as  is  responsive  to 
the  allegations  of  the  complainant's  bill.     Id.,  576 

8.  As  a  general  rule,  evidence  which  is  merely  incompetent  or 

irrelevant  will  not  be  suppressed  prior  to  final  heai'ing, 
but  evidence  which  is  scandalous,  or  has  been  taken 
irregularly  or  imperfectly,  or  in  violation  of  the  privileges 
of  either  of  the  parties,  may  be.     Id.,  576 

9.  A  material  and  controlling  fact  averred  in  the  bill,  and  not 

denied  or  alluded  to  in  the  answer,  must  be  taken  as 
admitted.    'Lee  v.  Stiger,  610 

See  Accident,  3  ;  Divorce,  1,  2,  4  ;  Legacy,  10,  11 ;  Mortgage, 
12;  New  Trial;  Pleading,  2;  Review;  Surety,  1; 
Wills. 

Execution. 

See  Costs,  2 ;  Fixtures,  1  ;  Powers,  4 ;  Trusts,  3-7. 

Executors  and  Administrators. 

1.  A  direction  to  invest  a  share  "in  productive  funds  upon 

good  securities,"  means  only  those  that  are  designated 
by  law  ;  and  a  disregard  of  such  requirement  renders  the 
executor  personally  liable,  in  case  of  loss  or  deprecia- 
tion.    Ward  V.  Kitchen,  32 

2.  A  specific  legacy  may  remain   invested  in  the  stocks  set 

apart  and  designated  by  the  testator  for  the  purpose  in 
his  will.     Id.,  32 

3.  An  executor,  apprehending  a  depreciation  in  the  stocks  in 

which  a  specific  legacy  is  invested,  should  protect  the 
estate  by  converting  them.     Id.,  32 

4.  A  non-resident  testator  held  a  mortgage  on  lands  in  the 

county  of  B.,  in  this  state. — Held,  that  the  mere  filing  of 
an  exemplified  copy  of  his  will  in  the  surrogate's  office 
of  B.  county,  does  not  qualify  the  executors  to  maintain 
suit  to  foreclose  such  mortgage,  their  right  being 
objected  to  in  the  answer.  They  should  take  out  letters 
testamentary.     Porter  v.  Trail,  106 

5.  Query,  Whether  a  corporation  can  be  an  executor  in  New 

Jersey?     Id.,  106 
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6.  At  law,  one  of  two  executors  cannot  sue  his  co-executor,  but 

in  equity  he  may.     Ransom  v.  Geer,  249 

7.  An  executor  cannot  be  permitted  to  conduct  both  sides  of 

a  litigation  in  which  he  has  m  personal  interest  adverse 
to  the  estate  which  he  represents,  and,  in  such  a  suit,  he 
cannot  be  both  a  complainant  and  a  defendant.     Id.,         249 

8.  Where  a  suit  is  brought  against  an  executor,  for  a  debt  due 

from  him  to  the  estate,  he  should  not  be  made  a  com- 
plainant, but  should  be  made  a  defendant  in  the  charac- 
ter in  which  he  owes  the  debt.     Id.,  249 

9.  Proceedings  in  equity  are  conducted  with   less  regard   to 

mere  form  than  proceedings  at  law.     Id.,  249 

10.  When  a  bill,  in  its  premises,  sets  forth  sufficient  facts  to 

show  that  the  complainant  is  entitled  to  relief  as  an 
executor,  or  that  the  defendant  is  liable  as  an  executor, 
it  is  not  necessary  that  either  should  be  so  styled  in  the 
commencement  or  conclusion  of  the  bill.     Id.,  249 

11.  Where  a  complainant  is  compelled,  in  stating  his  case,  to 

show  that  he  holds  rights  in  the  subject  matter  of  the 
suit  in  two  difJ'erent  characters,  the  court,  in  virtue  of 
the  facts  upon  which  he  gets  a  standing  in  coiu't  as  a 
suitor,  acquires  jurisdiction  over  him  for  all  purposes 
connected  with  the  suit,  and  may,  by  its  decree,  settle 
and  adjudge  all  his  rights.     Id.,  249 

12.  Where  there  are  two  executors,  and  both  seem  to  have 

been  willing  to  do,  and  to  have  done,  whatever  was 
required,  the  commissions  should  be  divided.  Squier  v. 
Squier,  627 

See  Costs,  1  ;  Creditor's  Bill  ;  Debtor  and  Creditor  ;  Evi- 
dence, 5;  Parties,  2;  Powers,  1-3;  Trusts,  3,  6,  7; 
Usury,  2. 

Expert. 

See  Evidence,  i. 

F. 

Fixtures. 

1.  A  deed  for  a  brewery  was  given,  and,  at  the  same  time,  a 
separate  bill  of  sale  covering  the  steam-engine,  beer- 
kettles,  etc.,  then  in  the  buildings  and  used  therein,  the 
avowed  intention  being  to  enable  the  purchasers  to 
remove  such  fixtures,  if  they  saw  fit.  A  mortgage  for 
part  of  the  purchase-money,  containing  a  description  of 
the  land  only,  was  executed  at  the  same  time.     After- 
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wards,  another    mortgage,  expressly  including  the  fix- 
tures mentioned  in  the  bill  of  sale,  was  given,  and  a 
judgment  was  recovered  against  the  purchasers,  under 
which  the  fixtures  were  levied  on. — Held^  that,  as  between 
the  first  mortgagee  iind  second  mortgagee,  and  judgment 
creditor,  the  fixtures  are  not  included  in  the  first  mort- 
gage.    Zeller  v.  Adam,  421 
2.  At  the  instances  of  mortgagees  of  the  realty,  the  court  set 
aside  an  order  directing  a  receiver  of  an  insoi*'ent  corpo- 
ration to  sell,  as  personal  property,  certain  steam-engines, 
boilers,  shafting,  cupolas,  radiators  and  a  platform  scale, 
because  such  articles  were  fixtures,  and  covered  by  the 
mortgage,  not  only  from  the  adaptation  of  the  buildings, 
etc.  to   their  erection  and  use,  but  also   because  their 
severance  would  greatly  depreciate  their  value  and  also 
that  of  the  buildings  to  which   they  were  attached,  and 
would  dismantle  the  buildings  and  take  away  from  them 
essential  adjuncts  which  were  placed  there  to  adapt  them 
to  the  purpose  for  which  they  were  built  and  used,  arrd 
which,  without   them,    they   would   not  answer. — Held, 
also,  that  the  fact  that  the  owners  of  the  premises  had 
treated  such  fixtures  as  personalty,  in  making  up  their 
accounts,  in  insuring  them  and  in  rating  them  for  taxa- 
tion, could  not  control  the  question.      Watson  v.  Watson 
Manf.  Co.,  483 

Fraud. 

1.  A  bill  which  alleges  that  a  feeble  old  man  has,  without 

consideration,  transferred  to  his  children  all  of  his  prop- 
1  erty,  amounting  to  $45,000,  reserving  to  himself  only  an 
annuity  of  $1,200,  inadequately  secured,  and  without 
any  provision  whatever  for  his  wife  in  case  she  survive 
him ;  and  that  such  transfer  was  obtained  from  him  by 
■  want  of  comprehension  on  his  part,  and  duress  and  false 
representations  as  to  its  effect  on  the  part  of  his  children, 
shows  sufficient  equity,  and  will,  therefore,  be  sustained 
on  general  demurrer.     Frohasco  v.  Prohasco,  63 

2.  Where  representations  were  made  by  the  holder  of  a  mort- 

gage for  $7,000,  that  he  had  sold  the  mortgaged  premises 
to  the  mortgagor  for  about  $50,000  ;  that  it  was  first-rate 
property  ;  that  the  land  was  good  and  the  timber  thereon 
valuable  ;  that  the  land  would  be  more  valuable  after  it 
was  cleared  ;  that  the  mortgage  was  a  good  mortgage ; 
and  that  the  interest  thereon  had  been  paid  regularly — 
all  of  which  were  false  and  fraudulent.— -ETeW,  that  they 
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could  not  be  regarded  as  simplex  commendatio ;  and  a  con- 
veyance of  lands  obtained  thereby  was  set  aside.  Perkins 
V.  Partridge,  82 

3.  A  purchaser,  who  co-operates  with  the  vendor  in  the  mis- 
appropriation of  purchase-money,  which  he  knows  was 
raised  for  the  benefit  of  a  third  person,  renders  himself 
liable  to  the  person  defrauded  to  the  extent  of  the  fund 
misapplied  with  his  connivance.  Bower  v.  Hadden  Blue 
Stone  Co.,  171 

aSVc Confusion  OF  Goods,  2  ;  Fraudulent  Conveyances;  Injunc- 
tion, 3  :  Limitations,  8  ;  Specific  Performance,  3. 

Frauds  and  Perjuries. 

jSee  Conveyance,  1. 

Fraudulent  Conveyances. 

1.  A  father,  pending  a  compromise  with   his  creditors,  which 

included  a  mortgage  on  his  homestead,  gave  a  prior  mort- 
gage thereon  to  his  daughter,  to  secure  to  her  moneys 
alleged  to  have  been  advanced  by  her,  and  also  for  her 
services  rendered  in  his  family.  The  proofs  as  to  the 
character  of  the  loans  and  services,  and  also  as  to  her 
bona  fides,  being  unsatisfactory  and  contradictory,  her 
mortgage  was  postponed  to  that  of  the  creditors.  Miller 
V.  Sauerbier,  71 

2.  As  to  debts  existing  at  the  time  a  voluntary  conveyance  is 

made,  the  law  laises  a  conclusive  presumption  of  fraud, 
but  a  subsequent  creditor  can  only  impeach  such  a  con- 
veyance by  showing  fraud  in  fact.      Claflin  v.  Mess,  211 

3.  A  subsequent  creditor  may  avoid  a  voluntary  deed  on  the 

ground  that  it  was  made  to  defraud  existing  creditors, 
but,  in  order  to  do  so,  he  must  show  debts  still  outstand- 
ing which  existed  when  the  deed  alleged  to  be  fraud- 
ulent was  made.     Id.,  211 

4.  Payment  by  a  grantor  of  all  his  debts  existing  at  the  time 

he  makes  a  voluntary  conveyance,  repels  the  idea  that 
he  thereby  intended  to  defraud  his  creditors.     Id.,  211 

5.  A  deed  which  is  fraudulent  in  fact  as  against  creditors,  may 

be  avoided  by  subsequent  as  well  as  antecedent  credit- 
ors.'   Allaire  v.  Day,  232 

6.  To  sustain  a  conveyance,  sought  to  be  set  aside  because 

intended  to  defraud  creditors,  the  consideration  must  be 
both  good  and  bona  fide.     Randall  \.  Vroom,  353 

7.  A  conveyance  of  an  undivided  half  of  a  farm  made  by  a 

debtor  to  his  sisters  (who  owned  the  other  undivided 
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half),  three  days  aiter  tlie  service  of  a  summons  on  him, 
the  only  consideration  being  their  assumption  of  the 
encumbrances  thereon,  which  were  less  in  amount  than 
the  actual  value  of  the  debtor's  interest,— i/eW,  to  fall 
within  the  rule,  and  the  conveyance  ordered  to  be  set 
aside  as  against  the  creditor.     Id.,  353 

8.  Conveyances  by  a  debtor  declared  fraudulent  as  against  a 

creditor.     Embury  v.  Klemm,  51 ' 

9.  A  father  bought  a  farm  and  caused  it  to  be  conveyed  to  his 

son  by  deed  duly  recorded.  The  son  entered  into  pos- 
session of  the  property  and  lived  upon  it.  After  he  went 
into  possession,  he  contracted  debts  on  the  credit  of  his 
ownership  of  the  farm.  Subsequently,  at  his  father's 
request,  as  they  said,  he  conveyed  the  property  to  his 
father,  without  consideration,  and  on  the  allegation  that 
the  latter  had  never  intended  lo  give  the  farm  to  him, 
and  that  the  son  was  not  aware  tliat  the  conveyance  had 
been  made  to  him.— Held,  that  the  deed  to  the  father 
was  fraudulent  as  against  the  creditor.     Buddy.  Atkinson,  530 

See  Creditors  Bill  :  Parties,  3. 


G. 

Gift. 

See  PoxATio  Causa  Mortis  :  Husband  and  "Wife,  1-5  ;  Legacy, 
9 :  Payment. 


H. 

Husband  and  Wife. 

1.  A  gift  by  a  wife  to  her  husband  is  good,  provided  it  be 

voluntary,  and  not  the  result  of  his  craft  or  power. 
Black  V.  Black,  215 

2.  When  a  husband  receives  money  belonging  to  his  wife,  the 

law  presumes  he  receives  it  for  her  use,  and  she  may 
recover  on  the  strength  of  this  presumption,  unless  he 
produces  proof  to  rebut  it.     Id.,  215 

3.  A  wife's  money,  expended  by  herself,  or  under  her  direc- 

tion, on  her  husband's  land,  or  in  any  other  way  for  his 
use  and  benefit,  in  the  absence  of  an  agreement  to 
repay,  will  be  regarded  as  a  gift.     Id.,  215 
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4.  A  gift  by  a  wife  to  her  husband  may  be  proved  by  circum- 

stances.    Id.,  215 

5.  Where  a  wife  expends  her  money  on  the  lands  of  her  hus- 

band, in  improving  and  adorning  his  home,  equity  will 
imply,  independently  of  anything  in  the  nature  of  a  con- 
tract or  promise,  that  she  did  so  pursuant  to  an  under- 
standing that  she  was  to  be  permitted  to  enjoy  the 
benefits  flowing  from  her  expenditure,  and  if  he  wrong- 
fully drives  her  from  his  house,  equity  will  give  her 
relief.     Id.,  215 

6.  A  wife  must  live  with  her  husband,  and  make  his  home 

hers,  and  give  him  her  services,  unless  she  can  show  that 
he  has  done  something  which  relieves  her  from  her  duty 
to  him.     Id.,  215 

7.  A  wife  who  causelessly  deserts  her  husband  is  not  entitled 

to  the  aid  of  a  court  of  equity  in  getting  possession  of 
such  chattels  as  she  has  contributed  to  the  furnishing 
and  adorning  of  her  husband's  house.     Id.,  215 

8.  Equity  will  not  lend  its  aid  to  the  causeless  disruption  of 

family  relations,  or  countenance  unjustifiable  disregard 
of  the  obligations  of  the  marriage  contract.     Id.,  215 

See  Corporations,  2  ;  Curtesy  ;  Divorce  ;  Dower  ;  Duress  ; 
Injunction,  1  ;  Partition,  4;  Legacy,  2,  3;  Partnership, 
1 ;  Pleading,  3;  Trusts,  12. 


I. 

In.i  unction. 

1.  A    married  woman    is  within    the   rule  requiring  a  party 

defendant  to  rely  solely  on  his  own  affidavit  in  case  the 
complainant  in  an  injunction  bill  relies  only  on  his  aflB- 
davit ;  nor  can  she  avail  herself  of  her  husband's  affidavit 
to  support  her  answer,  although  he  acted  as  her  agent  in 
the  matter  in  controversy.     Bell  v.  Homaine,  24 

2.  An  attachment  for  violating  an  injunction  fzranted  on  a  bih 

to  set  aside  a  transfer  of  defendant's  property,  alleged  to 
have  been  made  by  duress,  refused,  the  proof  not  being 
satisfactory  that  the  mortgage,  which  the  defendant  had 
collected,  was  included  in  the  transfer.  Probasco  v.  Pro- 
basco,  61 

8.  The  bond  given  in  this  case,  under  the  forty-sixth  rule  as  it 
stood  originally,  upon  issuing  an  injunction  to  restrain 
the   further   j^rosecution    of    certain    attachment    suits 
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(which  had  reached  judgment)  in  West  Virginia,  was 
declared  forfeited,  it  appearing  that  the  complainant  had 
no  equity  whatever,  but  had  imposed  upon  this  court  by 
instituting  a  suit  in  which  the  West  Virginia  defendants 
were  the  real  actors,  and  whose  sole  object  was  to  defeat 
the  judgment  obtained  against  them  in  West  Virginia. 
Cook  V.  Chapman,  114 

4.  An  order  granting  leave  to  bring  an  action  at  law  on  an 

injunction  bond  taken  in  this  court,  may  be  rescinded, 
if  the  equities  of  the  parties  were  not  considered  at  the 
time  of  its  allowance.     Easton  v.  L.  B.  H.  H.,  236 

5.  Where  the  facts  on  which  the  equity  of  a  bill  rests  are  pos- 

itively and  explicitly  denied  by  the  defendant  on  his 
personal  knowledge,  as  a  general  rule  the  defendant  is 
entitled  to  a  dissolution  of  the  injunction.     Stilt  v.  Hilton,  579 

6.  To  exempt  a  case  from  the  operation  of  the  general  rule, 

it  must  appear  that  a  dissolution  will  deprive  the  party 
holding  the  injunction  of  all  relief,  in  case  he  is  finally 
successful,  or  that  a  dissolution  will  subject  him  to  some 
other  irreparable  injury,  or  place  him  in  a  position  of 
peculiar  hardship.     Id.,  579 

7.  An  order  having  been  made  that  an  injunction  bond  shoulc 

be  delivered  to  the  obligees  for  prosecution,  and  a  suit 
having  been  instituted  thereon, — Held,  that  the  order, 
although  made  without  regard  to  the  equities  of  the  case, 
could  not  be  rescinded  except  for  equities  shown,  and  on 
equitable  terms.     Brown  v.  Easton,  725^ 

See  Costs,  1  ;  Mortgags,  1 ;  Municipal  Corporations,  1  ;  Parti- 

'         tion,  4. 

Interest. 

See  Legacy,  3,  6  ;  Partnership,  3  ;  Trusts,  7  ;  Usury. 


J. 

Judgment. 

See  Corporations,  2 ;  Powers  ;  Surety,  1 ;  Trusts,  3-7. 

Jurisdiction. 

1.  Equity  has  jurisdiction  (and  for  that  purpose  may  enjoin 
the  further  prosecution  of  suits  at  law)  in  a  case  which 
involves  the  relative  rights,  under  their  charters,  of  two 
corporations  to  the  use  of  the  waters  of  the  same  stream. 
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or  streams  ;  and  such  jurisdiction  exists  on  the  ground 
of  both  public  and  private  necessity.  In  such  cases, 
equity  is  not  only  the  appropriate  forum,  but  the  only 
one  where  adequate  remedy  in  the  premises  can  be 
administered.     Lehigh  Valley  R.  R.  v.  Society  dc,  145 

2.  A  suitor,  whose  title  is  purely  equitable,  has  no  remedy  at 

law,  but  must  resort  to  equity.  Bower  v.  Hadden  Blue 
Stone  Co.,  171 

3.  A  court  of  equity  will  not  sit  as  the  divider  of  gains  which 

are  the  proceeds  of  crimes  or  frauds  involving  moral  tur- 
,    pitude.     Todd  v.  Raferiy,  254 

4.  A  court  of  equity  must  always  aim  to  act  upon  broad  prin- 

ciples of  justice,  disentangled  as  much  as  possible  from 
little  technicalities.     Ogden  v.  Thornton,  569 

See  Executors,  9,  11  ;  Husband  and  Wife,  8  ;  Trusts,  5. 


L. 

Laches. 

1.  Great  delay  is  a  good  bar  in  equity.     Stout  v.  Seabrook,  187 

2.  A  defendant  applied  to  the  court  to  open  a  decree  for  defi- 

ciency made  against  him  in  a  foreclosure  suit,  the 
ground  of  the  application  being  that  he  had  been 
inveigled  into  signing  a  request  to  a  solicitor  to  enter  his 
appearance  to  the  suit,  which  he  had,  as  he  alleged, 
signed  in  assurance  of  its  character.  He  made  no  appli- 
cation for  relief  until  after  he  had  known  of  the  decree 
for  at  least  nine  months,  and  after  the  evidence  had  all 
been  taken  under  a  creditor's  bill,  filed  upon  a  decree 
against  him  and  his  father-in-law,  to  set  aside  convey- 
ances made  by  him  to  the  latter,  and  the  cause  which  he 
defended  had  been  set  down  for  hearing. — Held,  that  he 
was  barred  by  his  laches.     Embury  v.  Klemm,  517 

See  Account,  1  ;  New  Trial. 

Legacy. 

1.  T.  gave  to  the  children  of  D.  a  part  of  his  residuary  estate, 
to  be  equally  divided  between  them  as  they  should 
.  respectively  come  to  the  age  of  twenty-one  years.  At  the 
time  of  making  the  will,  and  of  T.'s  death,  D.  had  two 
children,  but  before  the  elder  came  of  age  another  child 
was  born,  and  all  three  are  living,  and  the  eldest  has 
attained  to  majority. — Held,  that  each  of  the  three  chil- 
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dren  is  entitled  to  an  equal  share,  and  that  a  contrary 
intention  cannot  be  inferred  from  the  testator's  use  of 
the  preposition  "  between."      Ward  w.  Tomkins,  3 

2.  Where  a  testator  leaves  real  estate,  of  which  his  widow  is 

dowable,  a  legacy  given  to  her  in  lieu  of  her  dower,  does 
not,  as  between  legatees,  abate  on  deficiency  of  assets, 
but  is  entitled  to  preference  over  other  gifts  merely 
voluntary.     Howard  v.  Francis,  444 

3.  (1)  Interest  on  a  legacy  given  to  a  widow  in  lieu  of  dower 

is  to  be  computed  from  one  year  after  the  testator's 
death  ;  (2)  interest  on  a  legacy  to  a  minor  child,  from 
the  date  of  testator's  death  ;  (3)  interest  on  a  legacy  to 
an  adult  child,  from  one  year  after  such  death  ;  (4)  on  a 
legacy  to  grandchildren,  from  one  year  after  such  death. 
Id.,  444 

4.  A  testator  disposed  of  the  residuum  of  his  estate,  and  after- 

wards provided,  by  codicil,  that  any  share  that  he  then 
was,  or  thereafter  might  become  entitled  to,  from  the 
estate  of  his  brother,  should  be  taken  as  part  of  his 
residuary  estate.  By  an  agreement  made  in  the  testator's 
life-time,  between  his  brother's  residuary  legatees,  widow 
and  next  of  kin,  a  certain  share  of  his  brother's  estate 
was  set  off  to  the  testator. — Held,  that  such  share  was 
vested,  and  must  be  held  on  the  same  trusts,  etc.  as  the 
residuum.     Green  v.  Green,  452 

5.  The  will  contained  express  directions  that  such   trustees 

might  keep  any  part  of  the  trust  fund  invested  in  the 
stocks,  etc.  left  by  him  and  .issigned  by  the  executors 

I  to  them,  without  liability  for  loss  by  depreciation. — Held, 

that  this  clause  includes  the  stocks,  etc.  received  by  the 
testator  on  account  of  his  brother's  estate.     Id.,  452 

0.  Where  the  interest  on  residuary  personal  estate  is  given  to 
a  legatee  for  life,  without  any  direction  as  to  accumula- 
tion, the  interest  which  accrues  thereon  within  the  year 
next  succeeding  the  testator's  death,  goes  to  the  legatee 
for  life,  although  the  exact  amount  of  the  residuum  is  not 
then  ascertainable,  subject,  of  course,  to  the  prior  rights 
of  creditors  and  legatees  ;  nor  is  such  right  affected  by 
the  fact  that  the  residuum  is  given  to  trustees  instead  of 
the  interest  being  given  directly  to  the  legatee.     Id.,         452 

7.  A  testatrix  gave  to  A.  the  interest  on  $2,000  from  the  time 
of  her  death,  provided  A.  survived  B.,  and,  in  that  event, 
after  A.'s  decease,  the  $2,000  to  be  equally  divided 
among  A.'s  children.     But  if  A.  did  not  survive  B.,  then, 
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at  A.'s  death,  the  $2,000,  together  with  the  accrued 
interest,  was  "  to  go  to  and  be  equally  divided  between 
all  my  nieces  and  my  nephew  W.  and  the  children  of 
my  deceased  nephew  S."  A.  died  before  B.,  and  between 
the  time  of  testatrix's  death  and  A.'s  death  certain  of 
her  nephews  and  nieces  died,  including  W. — Held, 

(1)  That  the  interests  of  all  of  the  nieces  and  of  W., 
although  contingent  on  the  death  of  A.  before  B.,  vested 
at  the  decease  of  the  testatrix,  and,  consequently,  the 
shares  of  those  deceased  before  A.  were  transmissible  to 
their  several  next  of  kin. 

(2)  That  the  children  of  S.  took  per  capita  with  testa- 
trix's nieces  and  W.'s  representative,  no  contrary  inten- 
tion appearing  in  the  will.     Thornton  v.  Roberts,  473 

8.  In  construing  a  will,  all  doubts  must  be  resolved  in  favor  of 

the  testator's  having  said  exactly  what  he  means.  Bur- 
net v.  Burnet,  595 

9.  A  gift  to  the  children  of  A.  and  B.  (they  being  persons  who 

could  not  have  offspring  jointly)  must  be  construed 
according  to  the  plain  grammatical  sense  of  the  words 
used,  and  constitutes  a  gift  to  B.  himself  and  the  chil- 
dren of  A.     Id.,  595 

10.  In  construing  a  will,  extrinsic   evidence  of  the  circum- 

stances, situation  and  surroundings  of  the  testator,  and  of 
Ijis  property,  is  admissible  for  the  purpose  of  enabling  the 
court  to  understand  the  meaning  and  application  of  the 
words  he  has  used,  but  not  for  the  purpose  of  showing 
an  intention  inconsistent  with  the  words  of  the  will.   Id.,  595 

11.  Extrinsic  evidence  is  also  admissible  in  cases  of  latent 

ambiguity,  where  there  are  two  or  more  persons  or 
things  exactly  answering  the  person  or  thing  described 
in  the  will.  In  such  a  case,  parol  evidence  may  be 
received  of  what  the  testator  said,  to  show  which  of 
them  he  meant,  but  not  to  show  that  he  meant  a  person 
or  thing  different  from  the  one  mentioned  in  the  will. 
Id.,  595 

12.  Under  a  bequest  or  devise  to  a  certain  person,  and  to  the 

children  of  a  certain  other  person,  the  donees  take  per 
capita  and  not  per  stirpes.     Id.,  595 

13.  Unless  a  contrary  intention  is  manifested,  all  lapsed,  void 

and  illegal  legacies  fall  into  the  residuum  and  pass  as 
part  of  it,  but  this  rule  does  not  apply  to  the  residue.  If 
a  gift  of  the  residue,  or  any  part  of  it  fails,  whether  by 
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lapse,  illegality  or  revocation,  to  the  extent  that  it  fails 
the  will  is  inoperative,  and  the  subject  of  flie  gift  passes 
to  the  next  of  kin.     Id.,  595 

See  Executors,  2,  3 ;  Marshalling  Assets,  1 ;  Parties,  2  ; 
Trusts,  6,  7. 

Lien. 

1.  A  prior  judgment  creditor  was  made  a  party  to  a  fore- 

closure bill,  but,  his  judgment  having  been  paid  by  a 
surety  for  the  debt  on  which  the  judgment  was  recov- 
ered, he  entered  no  appearance,  and  there  was  no  proof 
before  the  master  as  to  the  amount  due  on  the  judg- 
ment, nor  any  direction  in  the  final  decree  as  to  its  pay- 
ment.— Held,  that,  as  to  the  surety,  the  priority  and  lien 
of  the  judgment  were  unafifected  by  the  proceedings, 
and  a  petition  by  him  to  be  made  a  party,  in  order  to 
protect  his  rights,  was  dismissed.     Farmers  Bank  v.  Lloyd,  442 

2.  In  1872,  complainants  conveyed  the  fee  of  certain  lands 

to  a  judgment  debtor,  whose  father  advanced  the  consid^ 
eration.  For  improvements  thereon  afterwards  made  by 
the  complainants,  they  received  first  a  mortgage,  and 
then  a  deed  for  the  premises,  to  reimburse  them.— 
Held,  that  the  lien  of  the  judgment,  which  was  obtained 
in  1867,  was  superior  to  their  equitable  rights  in  the 
premises.     Cook  v.  Bodine,  470 

See  Corporations,  2  ;  Municipal  Corporations,  3,  4  ;  Parties, 
5;  Powers.  3  ;  Solicitor;  Taxes;  Tenants  in  Common  ; 
Vendor,  1. 

Limitation  of  Actions. 

1.  When  it  clearly  appears  on  the  face  of  the  bill  that  the 

complainant's  right  of  action  is  barred,  advantage  may 
be   taken   of  the  statute   of  limitations   by   demurrer. 
.  Partridge  v.  Wells,  176 

2.  The  bar  of  the  statute  is  as  perfect  an  answer  in  equity  as 

at  law,  to  actions  covered  by  the  statute.     Id.,  176 

3.  The  statute  does  not  apply  to  such  trusts  as  are  not  cogni- 

zable at  law,  and  upon  which  a  remedy  can  only  be  had 

in  equity.     Id,,  176 

4.  To  render  the  lapse  of  the  statutory  period  a  bar  to  an 

action  for  an  account  by  one  partner  against  another,  it 
must  appear  that  the  account  has  been  closed  for  six 
years.     Stout  v.  Seabrook,  187 

5.  The  statute  of  limitations  applies  to  actions   of  account 

between  partners.     Todd  v.  Rafferty,  254 

49 
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6.  Where  the  accounts  between  partners  have  been  closed  for 

six  years,  and  there  has  been  acquiescence  for  that 
period,  without  fraud,  the  statute  constitutes  a  bar  ;  but 
the  statute  affords  no  defence  in  a  case  where  there  have 
been  dealings  within  six  years.     Id.,  254 

7.  The  statute  does  not  begin  to  run  against  each  item  of  an 

account  between  partners,  from  the  time  it  becomes  a 
part  of  the  account,  but  if  part  be  within  six  years,  it 
draws  that  which  is  before  after  it.     Id.,  254 

8.  When  the  court  assumes  jurisdiction  on   the   ground    of 

fraud,  the  statute  only  begins  to  run  from  the  discovery 

of  the  fraud.     Id.,  254 

Lunatics. 

1.  The  return  of  an  inquisition  in  lunacy  set  aside  and  a  new 
commission  ordered,  after  a  personal  examination  of  the 
lunatic.     Fitzgerald's  Case,  59 


M. 

Married  Women. 

See  Husband  and  Wife. 

Marshalling-  Assets. 

1.  A  testator  died  in  1873,  leaving  a  widow,  a  daughter,  and 
three  sons,  Thomas,  James  and  Michael.  By  his  will,  he 
devised  the  use  of  a  lot  (No.  183)  to  h'\s  widow,  durante 
viduitate,  with  remainder  to  Thomas,  subject  to  a  legacy  of 
$1,000  to  James,  payable  in  five  years  after  the  widow's 
decease.  He  gave  to  James,  besides  the  $1,000,  another 
legacy  of  $4,000,  charged  on  a  lot  (No.  185)  devised  to 
Michael,  and  payable  in  five  or  ten  years,  at  Michael's 
option.  He  gave  to  Michael  a  lot  (No.  185),  subject  to 
the  legacy  mentioned,  and,  also,  a  lot  (No.  152),  and  the 
residuum  of  liis  estate  to  be  applied  to  certain  religious 
purposes.  James  died  in  1873,  after  the  testator,  his  lega- 
cies never  having  been  paid.  The  testator's  personal 
estate  being  insufficient  to  pay  his  debts,  (including  the 
costs  of  a  litigation  to  establish  the  will,  directed  to  be 
paid  out  of  the  estate),  lot  No.  185  was  ordered  to  be  sold 
for  that  purpose.  The  widow,  in  her  own  right,  and  also 
as  administratrix  of  James,  filed  a  bill  for  relief  against 
that  order. — Held,  that  the  debts  must  be  charged  ujion 
Thomas's  residuary  interest  in  No.  183,  and  on  Michael's 
interest  in  Nos,  152  and  185,  in  the  relative  pi'oportion 
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which  the  value  of  each  lot  bears  to  the  amount  of  debts 
due,  and  that,  in  selling  Michael's  lot,  No.  152  must  be 
first  resorted  to,  and  if  Thomas's  remainder  does  not  sat- 
isfy his  proportion  of  the  debts,  the  balance  must  be 
made  out  of  Michael's  property,  and  vice  versa;  and  that 
the  remainder,  if  any  remain,  arising  from  the  sales  of 
the  several  lots,  will  be  subject  to  the  legacies  charged 
on  the  respective  lots.     Martin  v.  Cullen,  426 

2.  A  mortgage  and  lease  given  to  a  wife  as  part  of  a  family 
settlement,  protected  in  equity  by  requiring  payment  out 
of  the  deceased  husband's  personal  estate  of  a  mortgage 
in  suit  for  foreclosure,  which,  if  foreclosed,  would  deprive 
her  of  her  security.     Slack  v.  Emery,  458 

See  Dower  ;  Mortgage,  2,  5-7. 

Master  and  Servant. 

See  Corporations,  6,  8. 

Maxims. 

1.  ihe  application  of  the  maxim,  that  he  who  asks  equity 
must  do  equity,  is  not  limited  to  any  particular  class  of 
cases,  but  may  be  applied  whenever  it  is  necessary  to  the 
promotion  of  justice.     Mut.  Ben.  Life  Insur.  Co.  v.  Browv,  193 

He  who  comes  into  a  court  of  equity,  etc 118,  225,  710 

In  pari  delicto,  etc -^^ 

Vigilavtihus  et  non  dormientibus,  etc 191 

Where  one  of  two  innocent  persons  must  suflFer,  etc 245 

See  Negligence,  4. 

Mistake. 

,6ee  Accident. 

Mortgage. 

1.  A  bond,  secured  by  a  mortgage,  provided  that  on  default  in 

the  payment  of  the  interest  thereon  for  thirty  days  after 
the  same  had  become  due,  the  principal  should,  at  the 
option  of  the  obligee,  become  payable. — Held,  that  after 
the  obligee  had  ratified  several  parol  extensions  of  the 
time  for  paying  the  interest,  made  by  her  agent,  a  subse- 
quent similar  extension  would  be  deemed  a  waiver  of  the 
forfeiture,  and  a  suit  at  law  to  enforce  the  bond  on  the 
ground  of  such  forfeiture  would  be  enjoined.  Bell  v. 
Homaine, 

2.  Where  the  grantee  of  a  mortgagor  conveys  the  mortgaged 

premises  in  different  parcels,  and  the  grantees  of  such 
parcels  again  convey  them  in  parcels, — Held,  that  the 
grantees  of  the  latter  parcels  are  liable  to  pay  the  share 
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of  the  mortgage  debt  chargeable  on  the  part  of  the  mort- 
gaged premises  of  which  the  premises  conveyed  to  them 
are  part,  in  the  inverse  order  of  conveyance  to  them. 
Hiles  V.  Coult,  40' 

3.  After  a  bill  to  foreclose  a  mortgage  has  been  filed,  subse- 

quent encumbrancers  may  be  made  parties  by  filing  a 
petition  instead  of  a  supplemental  bill.  Leveridge  v. 
Marsh,  59- 

4.  Whore  the  holder  of  a  first  mortgage  has  received  ample 

collateral  security  for  its  payment,  the  rights  of  a  subse- 
quent mortgagee  cannot  be  defeated  by  the  assignment 
of  the  first  mortgage  to  a  i:)arty  who  had  full  notice  and 
knowledge  of  such  other  encumbi-ance  and  the  equity  of 
the  holder  thereof  in  respect  to  such  collateral  security. 
Bergen  Sav.  Bank  v.  Barrows,  89" 

5.  A  mortgage  held  by  J.  B.,  covering  several  lots  of  land, 

had  been  reduced  to  $7,400  at  the  time  when  the  mort- 
gagor sold  an  unreleased  lot  to  M.  &  R.,  with  full  cove- 
nants of  warranty  &c,,  receiving  therefor  a  mortgage. 
In  order  to  obtain  releases  of  some  of  the  other  lots,  the 
mortgagor  assigned  to  J.  B.  two  other  mortgages  for 
$6,500,  and  his  own  note  for  $900.  Afterwards,  such 
mortgagor  assigned  to  F.  the  M.  &  R.  mortgage,  repre- 
senting to  F.  that  it  was  a  first  mortgage.  To  secure 
another  debt,  the  mortgagor  and  the  complainants 
induced  J.  B.  to  assign  to  the  complainants  the  $7,400' 
mortgage,  which  was  taken  by  them  with  notice  and 
knowledge  of  the  equity  of  F. — Held,  that,  as  to  the 
amount  of  the  collaterals,  $6,500,  the  complainant's 
mortgage  must  be  held  to  be  satisfied  as  against  F.     Id.,     89 

6.  In  1856,  Jacob  Merselis  bought  a  tract  of  land,  consisting 

of  a  stone  house  and  vacant  lot,  subject  to  Kipp's  mort- 
gage on  the  whole  premises ;  in  1859,  he  and  his  wife, 
Jane,  executed  a  mortgage  to  Lum  on  the  whole  tract ; 
in  1867,  Jacob,  for  a  valuable  consideration,  conveyed 
the  vacant  lot  to  Jane  ;  in  1870,  he  gave  a  mortgage  on 
the  stone  house  to  Mandeville  ;  and  in  1873  he  gave  one 
on  the  stone  house  to  Steele  ;  in  1872,  judgments  were 
recovered  against  Jacob,  under  which  his  interest  in  tli» 
whole  tract  was  purchased  by  Jane,  who  made  the  pur- 
chase at  Steele's  request,  ex  benevoleniia,  to  protect  his 
mortgage,  and  accordingly  and  for  that  purpose  alone 
(the  protection  of  his  mortgage  debt  on  the  mortgaged 
premises),  in  1873,  Jacob  and  Jane  gave  a  new  mortgage 
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on  the  stone  house  to  Steele,  in  lieu  of  his  old  one,  and, 
afterwards,  they  gave  one  to  Kimble  (now  Hamilton's) 
on  the  vacant  lot.— Held,  that  Steele  has  no  equity,  as 
against  Jane  and  Hamilton,  to  require  Kipp  and  Lum 
to  have  recourse  to  the  vacant  lot,  before  resorting  to  the 
stone  house,  in  order  to  satisfy  their  mortgages.     Kipp  v. 
Merselis, 
7.  Two  lots,  designated  as  19  and  21,  were  mortgaged  by  R.  to 
L.,  and  represented  by  R.  as  having   no  prior  encum- 
brance thereon.     In  fact,  19  was  covered,  together  with 
other  lots,  by  a  prior  mortgage,  and  was  subsequently 
sold  thereunder.     R.  promised  to  protect  the  equity  of 
L.  (who  died  before  the  foreclosure  sale),  and  bought  19, 
accordingly,  at  that  sale.     After  the  delivery  of  the  mas- 
ter's deed  to  R.,  he  mortgaged  19  to  E.—Held,  that  E. 
was  chargeable  with  notice  of  the  record  of  the  foreclo- 
sure suit,  from  which  it  appeared  that  L.'s  mortgage  was 
not  satisfied,  and  also,  with  notice  of  L.'s  equity  against 
R.  by  way  of  estoppel ;  and— Held,  also,  accordingly,  that 
L.'s  mortgage  is  prior  to  E.'s,  but  that  in  satisfying  it  21 
must  be  sold  before  19.     Locker  v.  Riley,  104 

«.  Where  the  owner  of  the  equity  of  redemption  pays  off  a 
mortgage  with  the  funds  of  a  third  person,  for  the  pur- 
pose of  purchasing  it  for  such  third  person,  the  mort- 
gage will  not  be  considered  satisfied,  either  as  to  the 
ow'ner  or  subsequent  encumbrancers  ;  aliter,  if  the  mort- 
gage is  paid  with  money  of  the  owner,  though  he  may 
pay  it  for  the  purpose  of  repledging  it.  Denton  v.  Cole,  244 
9.  A  mortgage  may  be  assigned,  in  equity,  by  mere  delivery, 
without  writing.     Id., 

10.  A  release   of   a  grantee's  assumption  of  a  mortgage  debt, 

given  by  an  insolvent  grantor  after  notice  of  foreclosure, 

without  consideration,  and    for  the  sole  and  admitted 

purpose  of  defeating  the  mortgagee's  claim  for  deficiency, 

is  void  in  equity.     Trustees  for  Svpvort  of  Public  Schools  v. 

A   ^  '  366 

Anderson, 

11.  The  liability  of  a  grantee  who  assumes  the  payment  of  a 

mortgage  on  lands  conveyed  to  him,  depends  upon  the 
personal  liability  of  his  immediate  grantor  ;  therefore, 
if  a  grantor  is  not  so  liable,  the  mortgagee  can  not  claim 
any  deficiency  from  the  grantee.     Norwood  v.  De  Hart,       412 

12.  In  a  foreclosure  suit,  the  answers  of  some  of  the  defend- 

ants admitted  that  the  mortgagor  made  "  some  such 
bonds  and  mortgages"  as  two  of  those  of  the  complain- 
ant stated  in  the  bill— his  second  and  third  mortgage.— 
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Held,  that,  as  to  those  mortgages,  this  was  such  an  admis- 
sion as  to  render  anj'  proof,  except  the  production  of  the 
instruments  at  the  hearing,  unnecessary.  Wills  v. 
Mclunney,  465- 

13.  The  complainant  derived  title  to  the  mortgages  under  a 

will  and  codicil  thereto.  The  answer  of  the  mortgagor 
did  not  deny  the  complainant's  title  to  them,  but  did  not 
expressly  admit  it.  The  answer  of  the  other  defendants 
admitted  his  title. — Held,  that  the  complainant  would  be 
permitted  to  put  in  the  second  and  third  mortgages  and 
the  probate  of  the  will  and  codicil  as  on  the  hearing.  Id.,  465- 

14.  A  deed  and  a  mortgage  to  the  grantor  to  secure  part  of 

the  purchase-money  of  the  conveyance,  were  executed 
simultaneously  on  February  28th,  and  acknowledged  and 
recorded  on  March  3d,  at  noon.  Another  mortgage  on 
the  same  premises,  to  another  person  than  the  grantor, 
also  stating  that  it  was  given  to  secure  part  of  the  pur- 
chase-money, was  executed  March  1st,  and  was  acknowl- 
edged and  registered  March  3d,  at  a  quarter  before 
twelve  o'clock,  noon. — Held,  that  the  first  mortgage  was 
entitled  to  priority,  the  registering  of  the  second  mort- 
gage not  being  notice  to  the  first  mortgagee,  the  vendor, 
since  at  that  time  the  vendee's  deed  had  not  been 
recorded.     Boyd  v.  Mundorf,  54& 

15.  Where  the  purchaser  of  land,  encumbered  by  a  mortgage, 

agrees  to  pay  a  particular  sum  as  purchase-money,  and, 
on  the  execution  of  the  contract  of  purchase  the  amount 
of  the  mortgage  is  deducted  from  the  consideration,  and 
the  land  conveyed  subject  to  the  mortgage,  the  purchaser 
is  bound  to  pay  the  mortgage  debt,  whether  he  agreed 
to  do  so  by  express  words  or  not.     Heid  v.  Vreeland,  591 

16.  A  mortgagee  who  takes  possession  of  the  lands  mortgaged 

to  him,  either  by  himself  or  a  tenant,  is  chargeable  with 

a  reasonable  rent.     Dawson  v.  Drake,  601 

17.  He  is  liable,  whether  he  receives  rent  or  profit  or  not ;  by 

taking  possession  he  assumes  the  position  of  owner,  and 
is  therefore  chargeable  with  the  profit  a  provident  owner 
could  have  made.     Id.,  601 

18.  But  actual  possession,  or  a  reception  of  the  profits,  or  a 

fraudulent  use  of  his  power  as  mortgagee,  to  the  loss  of 
a  subsequent  encumbrancer,  must  be  shown  to  render 
him  liable.     /(/.,  601 

See  Accident,  1 ;  Agent  ;  Corporations,  2,  3  ;  Costs,  2  ;  Debtor 
AND   Creditor  ;    Dower  :    Estoppel,    1  ;    Executors,   4 ; 
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Fixtures  Marshalling  Assets,  2  ;  Lien  ;  Parties,  4,  6; 
Pleading,  3,  4;  Receivers,  2-4;  Set  Off;  Taxes,  1,  2, 

6,  8,  9. 

Municipal  Corporations. 

1.  A  city  took  land,  by  proceedings  in  condemnation,  under 

its  charter,  for  a  street,  and  entered  into  possession  and 
built  a  sewer  therein,  but  did  not  pay  the  price  awarded; 
the  owner  subsequently  brought  ejectment  and  recov- 
ered judgment,  and  obtained  a  hab.  fac.  poss.—  Held,  that 
the  city  was  entitled  to  equitable  relief,  and  an  injunc- 
tion was  awarded  on  terms  of  payment  of  the  award  and 
interest,  and  costs  of  the  ejectment.  Jersey/  City  v.  Fitz- 
patrick, 

2.  A  board  of  public  works  of  a  city  is  not  justified  in  refusing 

to  supply  water  for  the  use  of  the  engines,  etc.  of  a  rail- 
road being  operated  by  a  receiver  under  the  direction  of 
the  court,  on  the  ground  that  certain  water  rents,  which 
were  due  when  the  railroad  was  declared  insolvent,  are 
unpaid.     Coe  v.  N'ew  Jersey  Midland  H.  It.  Co.,  440 

3.  The  reports  of  commissioners  of  re-assessments  made  under 

the  act  of  1873  (P.  L.  1873,  p.  442),  were  relied  on  in  this 
case.  While  fatally  defective  in  other  respects,  they  did 
not  even  show  that  the  commissioners  determined  the 
amount  of  the  assessments  on  each  lot. — Held,  that  they 
constituted  no  lien.     Lembeek  v.  Jersey  City,  554 

4.  The  legislature  has  no  power  to  fasten  upon  any  lot  an 

unconstitutional  assessment,  by  a  statutory  limitation  as 

to  the  time  or  mode  in  which  the  owner  must  object 

I         thereto.    Id.,  ^^'^ 

5.  Provisions  in  a  city  charter,  inconsistent  with  amendments 

to  the  constitution  of  the  state  afterwards  adopted,  are 
void.     Trustees  of  Public  Schools  v.  Taylor,  618 

See  Quia  Timet,  3 ;  Taxes,  2-8. 


Multiplicity  of  Suits. 

■See  JuRisDicTiox,  1  ;  Quia  Timet. 


N. 

Negligence. 

1.  Negligence  by  a  railroad  company  does  not  relieve  a  person 
attempting  to  cross  its  track  from  the  duty  of  exercising 
ordinary  care  and  prudence.  Blaker  v.  New  Jersey  Mid- 
land R.  B.  Co.,  240 
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2.  When  a  person  is  killed  by  collision  with  a  locomotive,  if  it 

appears  that  his  carelessness  materially  contributed  to 
the  disaster,  his  next  of  kin  have  no  right  to  damages. 
Id.,  240 

3.  A  person  approaching  a  railroad  crossing  is  bound  to  look 

and  listen,  and  if  he  fails  to  do  so,  and  injury  ensues,  he 
is  without  remedy  ;  or  if,  using  his  eyes  and  ears,  he  sees 
or  hears  an  approaching  ti'ain,  and  foolishly  tries  the 
experiment  of  crossing  in  advance  of  it,  and  fails,  his 
failure  will  be  esteemed  his  own  fault.     Id.,  240 

4.  It  is  a  rule  of  equity  that,  where  one  of  two  innocent  per- 

sons must  suffer,  he  must  bear  the  loss  who,  by  his  neg- 
ligence, has  made  injury  to  the  one  or  the  other  possible. 
Denton  v.  Cole,  245 

5.  A  person  who  is  injured   by  a  collision    with    a    railroad 

train,  is  not  entitled  to  damages  if  it  appears  that  his 
negligence  was  the  proximate  cause  of  the  collision,  or 
materially  contributed  in  producing  it.  Palys  v.  Erie  R. 
R.  Co.,  604 

6.  Contributory  negligence  is  such  want  of  care  as  materially 

helps  in  producing  the  disaster.     Id.,  604 

7.  A  jierson  who  attempts  to  cross  a  railroad  when  he  knows 

a  train  is  due,  and  that  he  cannot  make  the  passage  in 
safety  if  the  slightest  delay  or  mishap  occurs  to  him,  is 
guilty  of  negligence,  and  if  he  is  injured  by  a  collision 
has  no  right  to  damages.     Id.,  604 

New  Trial. 

1.  A  complainant  sought  to  obtain  a  new  trial  in  equity  on  the 
ground  that  the  attorney  of  the  plaintiff's  in  the  suit  at 
law  (the  defendants  in  this  court),  fraudulently  concealed 
a  written  agreement,  which,  it  was  insisted,  materially 
affected  the  plaintiffs'  claim,  to  the  great  advantage  of 
the  defendants.  It  .appeared  that,  before  the  suit  was 
commenced,  the  plaintiffs'  attorney  handed  the  agree- 
ment to  the  defendants'  attorney  (not  the  counsel  who 
tried  the  cause  for  them,  however),  for  examination.  It 
appeared,  also,  that  the  person  who  negotiated  the  trans- 
action (an  advance  of  money)  which  resulted  in  the  agree- 
ment, and  who  made  the  agreement,  and  who  professed 
to  have  been  acting  therein  as  the  agent  of  the  defend- 
ants, was  a  witness  for  the  jilaintiffs  ;  that  he  was  acces- 
sible to  the  defendants  and  their  counsel,  both  before 
and  at  the  time  of  the  trial,  but  they  did  not  examine 
him  on  the  subject  of  the  existence  of  the  agreement,  or 
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of  any  such  agreement.  Such  examination  was  to  be 
expected,  because  the  defendants  claimed  that  in  the 
transaction  the  witness  acted  for  himself,  and  not  for  the 
defendants.  It  appeared,  also,  that  there  was  no  conceal- 
ment on  the  part  of  the  plamtifls  of  the  character  of 
their  demand.— fieW,  that,  under  the  circumstances,  the 
complainants  had  no  claim  to  relief.  Cairo  &  Fulton  R. 
R.  Co.  V.  Titus, 
See  Keview. 

Notice.  ^  ^    ^ 

&e  CORPORATIONS,  5;  Estoppel,  2;  Mortgage,  4,  7  ;  Possession; 

Powers,  4 ;  Solicitor. 


o. 

Orphans  Court.   , 

1.  An  application  by  a  caveator,  (under  Bev.,  Orphans  Court,  p. 

756,  §  19,  which  provides  that  the  orphans  court  may,  On 
the'  application  of  a  caveator  or  executor,  certify  the 
questions  raised  by  any  caveat  into  the  circuit  court  of 
the  county,  for  trial  before  a  Jury),  was  not  made  until 
after  all  the  testamentary  witnesses  had  been  examined 
on  the  part  of  the  proponents.— //eW,  that  it  was  too  late. 
Sutton  V.  Morgan,  ^"^ 

2.  The  time  limited  by  order  of  the  orphans  court,  within 

which  the  creditors  of  an  insolvent  estate  must  present 
their  claims  or  be  barred,  cannot,  after  the  expiration  of 
such  time,  and  after  notice  has  been  given  pursuant  to 
the  direction  of  the  statute,  be  extended  by  a  subsequent 
order.     Stelle  v.  Conover,  ^'^^ 


P. 

Parent  and  Child. 

1.  From  the  mere  fact  that  a  child  renders  service  to  a  parent, 
the  law  will  not  imply  a  promise  to  pay.     As  between 
them,  an  express  promise  must  be  shown,  or  circum- 
stances from  which  a  promise  must  necessarily  be  im-  ^  ^ 
plied.     Smith  v.  Smith,  ^^4 

See  Fraudulent  Conveyances,  1,  9. 

1.  On  a  bill  to  set  aside  a  transfer  of  property,  alleged  to  have 
been  obtained  by  duress,  persons  in  whose  favor  certain 
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charges  on  the  lands  thei-eby  conveyed  were  made,  are 
necessary  parties.     Probasco  v.  Probasco,  63 

2.  A  testator  gave  to  his  wife  $5,000.  to  his  son  $1,000,  and  to 

A.  and  B.  other  legacies,  and  the  income,  use  and  profits 
of  all  the  residue  to  his  wife  for  life,  with  remainder  to 
his  son,  subject  to  the  payment  of  a  legacy  of  $1,000  to 
his  daughter.  He  appointed  his  wife  and  M.  executors. 
They  proved  the  will,  settled  the  estate,  and  had  their 
final  account  passed.  There  remained  about  $13,000  of 
personalty,  subject  to  $1,000  advanced  by  the  widow  to 
pay  the  debts  of  the  estate,  and  real  estate  worth  $13,000. 
The  complainant  (the  widow)  files  her  bill  to  set  aside  a 
conveyance  of  her  life  interest  in  the  real  estate,  made  to 
her  son  by  means  of  his  importunity,  deceit  and  duress, 
and  also  to  have  returned  to  her  custody  and  accounted 
for,  the  personalty  of  which  he  has  also  taken  posses- 
sion.— Held,  on  demurrer  to  the  bill — 

(1)  That  the  bill  is  not  multifarious. 

(2)  That  M.  (the  co-executor)  is  not  a  necessary  party, 
the  estate  being  settled  and  the  executors'  final  account 
passed. 

(3)  That  A.  and  B.  and  the  daughter  are  not  neces- 
sary parties,  the  remedy  of  the  former,  if  their  legacies 
are  unpaid,  being  against  the  executors,  and  tliat  of  the 
daughter  being  against  the  son,  whose  estate  in  remain- 
der is  charged  therewith.     Danner  v.  Banner,  67 

3.  An  assignee  in  bankruptcy  may  sue  in  this  court  to  recover 

property  conveyed  by  the  debtor  to  defraud  his  creditors. 
Johnson  v.  Helmstaedter,  124 

4.  A  person  who  was  a  member  of  a  partnership  when  a  mort- 

gage was  given  to  the  firm  (but  in  the  name  of  one  part- 
ner only),  and  also  when  advances  were  afterwards  made 
thereon  by  the  firm,  and  when  the  bill  was  filed,  ought 
to  be  a  party  to  a  suit  for  its  foreclosure.  De  Greiff  v. 
TFiV^on,  435 

5.  Certain  commissioners,  authorized  by  statute,  made  a  con- 

tract for  the  improvement  of  a  public  road,  with  M.  & 
N.,  who  gave  sureties  for  its  faithful  execution.  After- 
wards, with  the  commissioners' approval,  M.  assigned  his 
interest  to  N.,  who,  before  the  work  was  finished,  made 
an  assignment  to  G.  for  the  benefit  of  his  creditors.  The 
sureties  of  M.  &  N.,  by  a  subsequent,  independent  con- 
tract with  the  commissioners,  completed  the  work.  By 
the  original  contract  it  was  provided  that  so  much  of  the 
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money  due  the  contractors  under  it  as  might  be  consid- 
ered necessary  by  the  commissioners,  would  bo  retained 
by  them  until  any  suits  or  claims  against  them  for 
damages  or  for  arrears  in  payment  to  workmen,  or  for 
material  furnished,  should  have  been  settled  and  evi- 
dence to  that  effect  furnished  to  the  commissioners.  G. 
filed  a  bill  against  the  commissioners  for  an  account,  dis- 
covery etc.,  to  which  they  put  in  a  demurrer,  because 
the  sureties  of  M.  &  N.,  and  also  persons  holding  claims 
against  N.  for  labor  or  materials  furnished  on  the  work, 
hid  not  been  made  parties.— -ffeW,  that  none  of  them 
being  necessary  or  even  proper  parties,  the  demurrer 
should  be  overruled.     Grassmann  v.  Bonn,  490 

6.  A  plaintiff  in  attachment  claiming  a  lien  on  a  mortgage 
debt  by  virtue  of  his  attachment,  is  a  necessary  party 
defendant  to  a  bill  to  foreclose  such  mortgage.  Pine  v. 
i^annon, 
^..CoRPORATioxs.4;  Lien,  2;  Executors,  4,  6-8;  Mortgage, 
3  ;  Partition.  4  :  Practice,  5,  6  ;  Setting  Aside  Sales,  2. 

Partition.  ,  ,,  ,    ■ 

1.  If  a  partition  be  prayed,  and  all  the  parties  (all  being  sui 

juris)  agree  as  to  the  divisibility  of  the  premises,  it  may 
be  ordered,  although  the  master  reports  adversely. 
Lands  not  described  in  the  bill  must  not  be  included  in 
the  master's  report.  A  survey  of  the  premises  will  not 
be  ordered  unless  shown  to  be  clearly  necessary.  Where 
the  master  was  required  to  report  a  description  of  the 
premises  to  be  divided,  a  statement  that  the  lots  are 
^'os.,  &c.,  giving  the  numbers  on  the  map  on  a  city  atlas, 
without  more  or  further  description,  is  insufficient.  He 
should  describe  them.     Barnes  v.  Taylor. 

2.  A  bona  fide  division  of  the  residue  of  an  estate,  consisting 
-     of  both  realty  and  personalty,  as  authorized  by  a  will,  is 

binding  on  the  parties  and  all  others  interested.      Ward 
V.  Kitchen, 

3.  In  a  partition  of  lands,  in  equity,  between  one  tenant  in 

common  and  the  purchaser  of  his  co-tenanfs  share 
under  an  execution  at  law.  where  the  co-tenant  has 
wasted  part  of  the  land  before  the  sheriff"s  sale,  the  part 
so  wasted  must  be  set  off  to  such  purchaser.  Polhemus  v. 
Evison, 
4  By  a  will  proved  in  1846,  a  devise  of  certain  limestone  quar- 
ries was  made  to  testator's  daughter,  for  life,  with  remain- 
der to  her  four  daughters  in  fee.    Under  a  lease  from  the 
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life-tenant,  given  in  Januar}',  1876,  for  the  term  of  three 
years,  the  husband  of  one  of  her  daughters  went  into 
possession  of  and  worked  the  quarries.  The  life-tenant 
died  in  September,  1877.  On  a  bill  for  a  partition  of  the 
quarries,  filed  by  three  of  the  daughters  and  their  hus- 
bands against  the  fourth, — Held, 

(1)  That  the  husband  of  the  fourth  daughter  (who 
claimed  possession  under  the  lease,  notwithstanding  the 
life-tenant's  death)  was  a  proper  party. 

(2)  That,  by  virtue  of  his  interest  as  husband,  he 
might  be  enjoined  from  wasting  the  premises,  as  if  he, 
and  not  his  wife,  were  a  tenant  in  common. 

(3)  That  sufficient  grounds  for  the  appointment  of  a 
receiver  existed. 

(4)  That  an  account  against  such  husband  could  not 

be  maintained  in  that  suit.      Weise  v.  Welsh,  431 

Sec  Tenants  in  Common. 

Partnership. 

1.  Property  purchased  by  one  copartner  with  the  funds  of  the 

firm,  and  title  taken  in  the  name  of  his  wife,  is  partner- 
ship assets.     Partridge  v.  Wells,  176 

2.  Profits  made  secretly  by  one  of  two  partners,  in  the  busi- 

ness of  the  firm,  are  partnership  property.  Todd  v. 
Rafferty,  254 

3.  One   of  three  partners  who  declines   to  pay  over  a  sum 

claimed  by  each  of  his  other  partners,  cannot  relieve 
himself  from  paying  interest  thereon  pending  the  adjust- 
ment of  the  claim,  if  it  appear  that  he  has  meanwhile 
used  the  money  for  his  own  purposes.  Coddinglon  v.  Idell,  540 
See  Account,  1,  2  ;  Corporations,  2  ;  Dower  ;  Limitations,  4-8  ; 
Parties,  4. 

Payment, 

1.  The  delivery  of  a  note  by  the  holder  to  the  maker,  with 
intent  thereby  to  discharge  the  debt,  does  discharge  it. 
Vanderheck  v.  Vanderheck,  265 

See  Fraudulent  Conveyances,  4  ;  Mortgage,  8. 

Pleading. 

1.  In  pleading,  a  statement  of  matters  of  fact  in  the  form  of 
charge,  is  sufficient,  on  general  demurrer,  where  it  is  evi- 
dent that  a  statement  by  way  of  allegation  or  averment 
was  intended  by  the  pleader.     Johnson  v.  Helmstaedter,         124 
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2.  A    complainant   cannot    make  one   case   by  his    bill,   and 

another  by  his  proofs,  and  still  have  a  decree.  Lehigh 
Valley  B.  R.  v.  iMcFarlan,  180 

3.  On  a  bill  to  foreclose  a  mortgage  belonging  to  a  wife,  a  mere 

averment  that  the  owner  of  the  premises  falsely  alleges 
that  it  is  unsafe  for  him  to  pay  the  amount  of  the  mort- 
gaged debt,  because  of  a  foreign  attachment  issued 
against  complainant's  husband,  without  stating  any  con- 
nection between  the  attachment  proceedings  and  the 
mortgage,  is  insuflBcient.     Pine  v.  Shannon,  404 

4.  On  foreclosure  of  a  mortgage,  given  to  the  trustees  for  the 

support  of  public  schools  of  New  Jersey,  on  May  31st, 
1875,  on  lands  in  the  city  of  Trenton,  the  answer  of  the 
city  set  up  that  the  assessments  for  taxes  for  that  year 
were  laid  between  the  first  Monday  in  May  and  the  last 
Monday  in  June,  1875  (the  period  designated  by  the 
charter).  There  being  no  proof  that  the  assessment 
was  actually  made  before  the  mortgage  was  given,— Held, 
that  such  inference  could  not  be  drawn  from  the  answer. 
Trustees  of  Public  Schools  v.  Taylor,  625- 

See  Corporations,  5;  Executors,  10;  Evidence,  9;  Limita- 
tions, 1;  Mortgage,  3,  12,  13;  Parties,  2,  5;  Setting 
Aside  Sales,  2;  Usury,  1. 

Possession. 

1.  The  principle  that  the  possession  of  land  is  notice  to  others 
of  the  possessor's  title,  is  intended  to  protect  only 
equitable  fights,  and  not  to  cover  the  possessor's  fraud, 
or  to  protect  him  where  he  is  without  equity.  Groton 
Sav.  Bank  v.  Batty,  126- 

See  Corporations,  2;  Mortgage,  16,  18. 

Powers. 

1.  A  testator,  after  directing  all  his  debts  to  be  paid,  gave  to 
each  of  his  six  children  an  equal  share  of  all  of  his  estate, 
the  shares  of  his  two  daughters  to  be  invested  for  their 
use  during  life,  with  remainder  to  their  respective  heirs. 
After  appointing  his  son  W.  his  sole  executor,  he  con- 
cluded as  follows:  "My  will  and  wish  i-5  to  consult  the 
heirs  whether  it  will  be  best  to  sell  it  or  otherwise — the 
homestead  property."— -He/t/,  that  a  power  of  sale  of  the 
real  estate  vested  in  the  executor,  from  his  duty  to 
divide  the  estate  and  invest  the  daughters'  shares,  and 
also  from  the  condition  of  the  estate,  there  being  insuffi- 
cient personalty  to  pay  the  debts,  and  the  sons  being; 
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unable  to  pay  their  debts  to  the  testator  except  from 
their  several  shares  of  the  realty. — Held,  also,  that  the 
executor's  power  of  sale  over  the  homestead  is  not 
dependent  upon  obtaining  the  consent  of  all  the  heirs. 
liagcjerUj  v.  Lanterman.  37 

2.  Executors  vested  with  absolute  power  to  sell  real  estate,  are 

authorized  to  do  all  that  is  necessary  in  the  way  of  insur- 
ance, superintendence,  repairs  and  taxes,  to  preserve  the 
property  until  sale.     Howard  v.  Francis,  444 

3.  Where  a  testator,  by  his  will,  gave  the  residue  of  his  estate 

to  his  widow  durante  viduitate,  and  directed  that,  after  she 
should  cease  to  be  his  widow,  his  executors  should  sell 
his  estate,  real  and  personal,  remaining,  and  gave  the 
proceeds  of  the  sale  to  such  of  his  children  as  should 
then  be  living,  in  equal  shares, — Held,  that  the  interest 
of  ihe  children  in  the  land  was  subject  to  the  power  of 
sale,  and  that  the  power  was  not  liable  to  be  defeated  by 
one  or  more  (less  than  the  whole  number)  of  the  benefi- 
ciaries thereunder,  to  the  prejudice  of  the  others,  or  any 
of  them,  and  that,  after  the  sale,  it  was  too  late  to  exer 
cise  the  power  of  election.  Therefore,  that  the  purchaser 
of  the  real  estate  at  the  executor's  sale  took  title  clear  of 
a  levy  under  an  execution  on  a  judgment  against  one  of 
the  children.     Bolton  v.  Stretch,  536 

4.  A  notice  given  by  the  sheriff  to  the  executor,  that  he  held 

an  execution  on  the  judgment,  and  had  made  a  levy 
thereunder,  when,  in  fact,  no  execution  had  been 
delivered  to  him, — Held,  not  to  be  notice  of  the  execu- 
tion. It  was  a  notification  of  the  alleged  existence  of 
facts  which  really  had  no  existence,  and  was,  therefore, 
of  no  importance,  and  imposed  no  duty  on  the  execu- 
tors.    Id.,  536 

Practice. 

1.  A  demurrer  to  a  bill  was  overruled.  The  complainant 
thereupon  took  an  order  to  amend  his  bill,  which  order 
required  the  service  of  the  amended  bill  on  the  defend- 
ant. That  order  was  never  served.  The  demurring 
defendant  took  no  copy  of  the  bill  from  the  clerk's 
office.  After  the  taking  of  that  order,  another  order  was 
taken  by  the  complainant,  stating  the  amendments  and 
providing  that  the  bill  stand  amended  on  the  order. 
This  order  was  duly  served.  Subsequently,  on  the  death 
of  another  defendant,  another  order  of  amendment,  by 
way  of  revivor,  was  taken.      This  order  was  served  on 
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the  demurring  defendant's  solicitor.  It  contained  a 
direction  to  answer  in  twenty  days.  No  answer  was 
at  any  time  filed  by  the  demurring  defendant.  A  decree 
■pro  confesso  was  taken  against  him,  after  the  expiration  of 
the  twenty  days.  On  petition  to  open  this  decree, — Held, 
that  the  demurring  defendant  was  bound  by  the  statute 
to  answer,  without  order  to  that  eflfect,  in  forty  days 
Irom  the  overruling  of  the  demurrer,  and  that  his  duty 
in  this  respect  was  not  affected  by  the  existence  of  the  first 
order,  which  was  never  served.     Vanderbeck  v.  Perry,  78 

2.  It  not  appearing  that  the  defendant  has  a  meritorious 
defence,  the  misapprehension  of  his  solicitor  as  to  his 
dutv  to  file  an  answer  is,  in  itself,  no  ground  for  relief. 

Id.;  "^8 

5,  A  final  decree,  made  on  hearing,  in  a  case  where  the 
defendant's  counsel  failed  to  appear  at  the  hearing,  and 
also  failed  to  lay  before  the  court  the  evidence  taken  on 
behalf  of  the  delendant,  will  not  be  set  aside,  if  it  appears 
the  same  judgment  must  have  been  pronounced  had  the 
defendant's  proofs  been  submitted  and  considered  at  the 
hearing.     Allaire  v.  Dai/,  231 

4.  A  final  decree,  which  is  clearly  right  upon  a  full  considera- 

tion of  the  whole  case,  will  not  be  set  aside  merely  to 
afford  the  defendant  an  opportunity  to  be  heard  on  final 
hearing.     Id.,  231 

5.  After  a  final  decree  on  a  default,  and  an  order  to  account 

had  been  entered  on  a  bill  to  redeem  certain  securities, 
the  defendant  was  adjudged  a  bankrupt,  and  an  assignee 
\  appointed.— i/eW,  that  the  suit  was  not  thereby  abated  ; 

that  it  was  not  the  duty  of  the  complainants  to  make 
such  assignee  a  party,  but  that  if  the  assignee  desired  to 
appear  in  the  suit  it  was  his  duty  to  apply  for  leave  to  be 
'  substituted  for  the  defendant.— i^^W,  also,  accordingly, 
that  he  was  bound  by  the  proceedings.  Esterbrook  Co.  v. 
Ahem, 

6.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  pay- 

ment of  moneys  paid  into  court  in  the  cause,  to  satisfy  a 
judgment  recovered  by  him  against  the  defendant  in  a 
foreign  state,  dismissed  on  the  ground  that  the  petitioner, 
not  being  a  party  to  the  suit,  had  no  standing,  and  could 
have  no  relief  therein,  and  that  the  proceeding  for  the 
purpose  should  be  by  bill.  Id., 
&e  Account,  2  ;  Evidence,  8  ;  Lien,  2  ;  Lunatics  ;  Partition,  I. 
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unable  to  pay  their  debts  to  the  testator  except  from 
their  several  shares  of  the  realty. — Held,  also,  that  the 
executor's  power  of  sale  over  the  homestead  is  not 
dependent  upon  obtaining  the  consent  of  all  the  heirs. 
Haggerty  v.  Lanterman,  37 

2.  Executors  vested  with  absolute  power  to  sell  real  estate,  are 

authorized  to  do  all  that  is  necessary  in  the  way  of  insur- 
ance, superintendence,  repairs  and  taxes,  to  preserve  the 
property  until  sale.     Howard  v.  Francis,  444 

3.  Where  a  testator,  by  his  will,  gave  the  residue  of  his  estate 

to  his  widow  durante  viduiiate,  and  directed  that,  after  she 
should  cease  to  be  his  widow,  his  executors  should  sell 
his  estate,  real  and  personal,  remaining,  and  gave  the 
proceeds  of  the  sale  to  such  of  his  children  as  should 
then  be  living,  in  equal  shares, — Held,  that  the  interest 
of  the  children  in  the  land  was  subject  to  the  power  of 
sale,  and  that  the  power  was  not  liable  to  be  defeated  by 
one  or  more  (less  than  the  whole  number)  of  the  benefi- 
ciaries thereunder,  to  the  prejudice  of  the  others,  or  any 
of  them,  and  that,  after  the  sale,  it  was  too  late  to  exer 
cise  the  power  of  election.  Therefore,  that  the  purchaser 
of  the  real  estate  at  the  executor's  sale  took  title  clear  of 
a  levy  under  an  execution  on  a  judgment  against  one  of 
the  children.     Bolton  v.  Stretch,  536 

4.  A  notice  given  by  the  sheriff'  to  the  executor,  that  he  held 

an  execution  on  the  judgment,  and  had  made  a  levy 
thereunder,  when,  in  fact,  no  execution  had  been 
delivered  to  him, — Held,  not  to  be  notice  of  the  execu- 
tion. It  was  a  notification  of  the  alleged  existence  of 
iacts  which  really  had  no  existence,  and  was,  therefore, 
of  no  importance,  and  imposed  no  duty  on  the  execu- 
tors.    /(/.,  536 

Practice. 

1.  A  demurrer  to  a  bill  was  overruled.  The  complainant 
thereupon  took  an  order  to  amend  his  bill,  which  order 
required  the  service  of  the  amended  bill  on  the  defend- 
ant. That  order  was  never  served.  The  demurring 
defendant  took  no  copy  of  the  bill  from  the  clerk's 
office.  After  the  taking  of  that  order,  another  order  was 
taken  by  the  complainant,  stating  the  amendments  and 
providing  that  the  bill  stand  amended  on  the  order. 
This  order  was  duly  served.  Subsequently,  on  the  death 
of  another  defendant,  another  order  of  amendment,  bj'^ 
way  of  revivor,  was  taken.      This  order  was  served  on 
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the  demurring  defendant's  solicitor.  It  contained  a 
direction  to  answer  in  twenty  days.  No  answer  was 
at  any  time  filed  by  the  demurring  defendant.  A  decree 
pro  confesso  was  taken  against  him,  after  the  expiration  of 
the  twenty  days.  On  petition  to  open  this  decree,— i^eW, 
that  the  demurring  defendant  was  bound  by  the  statute 
to  answer,  without  order  to  that  effect,  in  forty  days 
irom  the  overruling  of  the  demurrer,  and  that  his  duty 
in  this  respect  was  not  affected  by  the  existence  of  the  first 
order,  which  was  never  served.      Vanderheck  v.  Perry,  78 

2.  It   not  appearing  that    the    defendant  has  a  meritorious 

defence,  the  misapprehension  of  his  solicitor  as  to  his 
duty  to  file  an  answer  is,  in  itself,  no  ground  for  relief. 

3.  A    final   decree,  made   on    hearing,  in    a  case   where  the 

defendant's  counsel  failed  to  appear  at  the  hearing,  and 
also  failed *to  lay  before  the  court  the  evidence  taken  on 
behalf  of  the  deiendant,  will  not  be  set  aside,  if  it  appears 
the  same  judgment  must  have  been  pronounced  had  the 
defendant's  proofs  been  submitted  and  considered  at  the 
hearing.     Allaire  v.  Day,  231 

4.  A  final  decree,  which  is  clearly  right  upon  a  full  considera- 

tion of  the  whole  case,  will  not  be  set  aside  merely  to 
afford  the  defendant  an  opportunity  to  be  heard  on  final 
hearing.     Id.,  ^^^ 

5.  After  a  final  decree  on  a  default,  and  an  order  to  account 

had  been  entered  on  a  bill  to  redeem  certain  securities, 
the  defendant  was  adjudged  a  bankrupt,  and  an  assignee 
appointed.— i/eW,  that  the  suit  was  not  thereby  abated  ; 
that  it  was  not  the  duty  of  the  complainants  to  make 
such  assignee  a  party,  but  that  if  the  assignee  desired  to 
appear  in  the  suit  it  was  his  duty  to  apply  for  leave  to  be 
'  substituted  for  the  defendant.— Z^eW,  also,  accordingly, 
that  he  was  bound  by  the  proceedings.  Esterbrook  Co.  v. 
Ahem, 

6.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  pay- 

ment of  moneys  paid  into  court  in  the  cause,  to  satisfy  a 
judgment  recovered  by  him  against  the  defendant  in  a 
foreign  state,  dismissed  on  the  ground  that  the  petitioner, 
not  being  a  party  to  the  suit,  had  no  standing,  and  could 
have  no  relief  therein,  and  that  the  proceeding  for  the 
purpose  should  be  by  bill.  Id., 
See  Account,  2  ;  Evidence,  8  ;  Lien,  2  ;  Lunatics  ;  Partition,  I. 
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unable  to  i^ay  their  debts  to  the  testator  except  from 
tlieir  several  shares  of  the  realty. — Held,  also,  that  the 
executor's  power  of  sale  over  the  homestead  is  not 
dependent  upon  obtaining  the  consent  of  all  the  heirs. 
Haggerty  v.  Lanterman.  37 

2.  Executors  vested  with  absolute  power  to  sell  real  estate,  are 

authorized  to  do  all  that  is  necessary  in  the  way  of  insur- 
ance, superintendence,  repairs  and  taxes,  to  preserve  the 
property  until  sale.     Howard  v.  Francis,  444 

3.  Where  a  testator,  by  his  will,  gave  the  residue  of  his  estate 

to  his  widow  durante  viduilate,  and  directed  that,  after  she 
should  cease  to  be  his  widow,  his  executors  should  sell 
his  estate,  real  and  personal,  remaining,  and  gave  the 
proceeds  of  the  sale  to  such  of  his  children  as  should 
then  be  living,  in  equal  shares, — Held,  that  the  interest 
of  the  children  in  the  land  was  subject  to  the  power  of 
sale,  and  that  the  power  was  not  liable  to  be  defeated  by 
one  or  more  (less  than  the  whole  number)  of  the  benefi- 
ciaries thereunder,  to  the  prejudice  of  the  others,  or  any 
of  them,  and  that,  after  the  sale,  it  was  too  late  to  exer 
cise  the  power  of  election.  Therefore,  that  the  purchaser 
of  the  real  estate  at  the  executor's  sale  took  title  clear  of 
a  levy  under  an  execution  on  a  judgment  against  one  of 
the  children.     Bolton  v.  Stretch,  536 

4.  A  notice  given  by  the  sheriff'  to  the  executor,  that  he  held 

an  execution  on  the  judgment,  and  had  made  a  levy 
thereunder,  when,  in  fact,  no  execution  had  been 
delivered  to  him, — Held,  not  to  be  notice  of  the  execu- 
tion. It  was  a  notification  of  the  alleged  existence  of 
i'acts  which  really  had  no  existence,  and  was,  therefore, 
of  no  importance,  and  imposed  no  duty  on  the  execu- 
tors.    Id.,  536 

Practice. 

1.  A  demurrer  to. a  bill  was  overruled.  The  complainant 
thereupon  took  an  order  to  amend  his  bill,  which  order 
required  the  service  of  the  amended  bill  on  the  defend- 
ant. That  order  was  never  served.  The  demurring 
defendant  took  no  copy  of  the  bill  from  the  clerk's 
office.  After  the  taking  of  that  order,  another  order  was 
taken  by  the  complainant,  stating  the  amendments  and 
providing  that  the  bill  stand  amended  on  the  order. 
This  order  was  duly  served.  Subsequently,  on  the  death 
of  another  defendant,  another  order  of  amendment,  by 
way  of  revivoi',  was  taken.      This  order  was  served  on 
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the  demurring  defendant's  solicitor.  It  contained  a 
direction  to  answer  in  twenty  days.  No  answer  was 
at  any  time  filed  by  the  demurring  defendant.  A  decree 
pro  confesso  was  taken  against  him,  after  the  expiration  of 
the  twenty  days.  On  petition  to  open  this  decree,— i^eW, 
that  the  demurring  defendant  was  bound  by  the  statute 
to  answer,  without  order  to  that  effect,  in  forty  days 
irom  the  overruling  of  the  demurrer,  and  that  his  duty 
in  this  respect  was  not  affected  by  the  existence  of  the  first 
order,  which  was  never  served.      Vanderbeck  v.  Perry,  78 

2.  It  not  appearing  that    the    defendant  has  a  meritorious 

defence,  the  misapprehension  of  his  solicitor  as  to  his 
dutv  to  file  an  answer  is,  in  itself,  no  ground  for  relief. 

3.  A   final   decree,  made   on    hearing,  in    a  case   where  the 

defendant's  counsel  failed  to  appear  at  the  hearing,  and 
also  failed 'to  lay  before  the  court  the  evidence  taken  on 
behalf  of  the  deiendant,  will  not  be  set  aside,  if  it  appears 
the  same  judgment  must  have  been  pronounced  had  the 
defendant's  proofs  been  submitted  and  considered  at  the 
hearing.     Allaire  v.  Day,  231 

4.  A  final  decree,  which  is  clearly  right  upon  a  full  considera- 

tion of  the  whole  case,  will  not  be  set  aside  merely  to 
afford  the  defendant  an  opportunity  to  be  heard  on  final 
hearing.     Id., 

5.  After  a  final  decree  on  a  default,  and  an  order  to  account 

had  been  entered  on  a  bill  to  redeem  certain  securities, 
the  defendant  was  adjudged  a  bankrupt,  and  an  assignee 
1  appointed.— i/eW,  that  the  suit  was  not  thereby  abated  ; 

that  it  was  not  the  duty  of  the  complainants  to  make 
such  assignee  a  party,  but  that  if  the  assignee  desired  to 
appear  in  the  suit  it  was  his  duty  to  apply  for  leave  to  be 
•  substituted  for  the  defendant.— ^eW,  also,  accordingly, 
that  he  was  bound  by  the  proceedings.  Esterbrook  Co.  v. 
Ahem,  ^^^ 

€.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  pay- 
ment of  moneys  paid  into  court  in  the  cause,  to  satisfy  a 
judgment  recovered  by  him  against  the  defendant  in  a 
foreign  state,  dismissed  on  the  ground  that  the  petitioner, 
not  being  a  party  to  the  suit,  had  no  standing,  and  could 
have  no  relief  therein,  and  that  the  proceeding  for  the 
purpose  should  be  by  bill.     Id.,  341 

&e  Account,  2  ;  Evidence,  8  ;  Lien,  2  ;  Lunatics  ;  Partition,  1. 
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Rules  of  Chancery. 

Rule  46,  Cookv.  Chapman 114 

Rule  46,  Brown  v.  Eastman 725 


s. 

Sales  of  Land. 

1.  Where  the  sheriff,  in  advertising  a  sale  under  foreclosure, 
duly  stated  the  title  of  the  suit,  and  described  the  prem- 
ises, but  added,  "seized  and  taken  as  the  property  of  W. 
L.  et  vx.  et  al.,  and  taken  in  execution  at  the  suit  of  J.  B." 
(W.  L.  was  not  the  owner  of  the  fee,  but  the  lessee), — 
Held,  that  this  statement  did  not  vitiate  the  advertise 
ment.     Bowlby  v.  Lott,  1 

See  SETTING  Aside  Salks;  Vendor. 

Savings  Banks. 

1.  Under  P.  L.  1878,  p.  393,  construed  in  connection  with  P.  L. 
1876,  p.  341,  a  savings  bank  cannot  divide  more  than  five 
per  cent,  per  annum  among  its  depositors,  until  after  its 
surplus  exceeds  fifteen  per  cent,  of  its  deposits.  Provi- 
dent Sav.  Inst.  Case,  5 

Setting-  Aside  Sales. 

1.  A  deed  to  purchasers  under  a  judgment  and  sale  made  by 

an  auditor  in  attachment,  cannot  be  avoided  on  the 
ground  of  false  claims  by  creditors,  and  an  irregular, 
fraudulent  and  inadequate  sale,  without  making  the 
creditors  and  auditor  parties.     Wilson  v.  Bellows,  282 

2.  This  defect,  in  not  joining  proper  parties,  is  good  ground 

for  demurrer,  where  it  appears  on  the  face  of  the  bill. 
Id.,  282 

3.  When   tlie  purchasers  are  not  charged  with  fraud,  relief 

against  them  will  only  be  granted  on  equitable  terms  ; 
such  as  offering  to  refund  the  purchase-money.  They 
will  not  be  compelled  to  look  to  others  who  are  not 
parties  to  the  bill.     Id.,  282 

4.  A  sale  of  lands  under  foreclosure  to  the  mortgagee  was  cet 

aside,  and  the  mortgagor  let  in  to  answer,  where  it 
appeared  that  the  mortgagor  was  a  very  old  and  infirm 
woman,  depending  on  her  daughter  to  attend  to  her 
affairs,  and  that  the  daughter  had  used  diligence,  both 
in  employing  counsel  at  the  commencement  of  the  suit, 
and  after  it  was  ascertained  that  her  solicitor  had  neg- 
lected to  defend  the  action,  which  she  learned  only  after 
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the  property  had  been  advertised  for  sale,  the  surprise 
being  proved,  and  the  question  of  merits  appearing  to  be 
an  open  one.     Carpenter  v.  Smith,  463 

5.  A  sheriflFwas  directed  by  complainants'  solicitor  to  stop  the 

advertisement  of  a  sale  under  foreclosure,  because  an 
injunction  restraining  such  sale  had  issued  out  of  a  fed- 
eral court.  The  sherifl'  nevertheless  continued  to  adjourn 
the  sale  from  week  to  week  for  nearly  three  years,  no 
notice  of  such  adjournments  being  given,  or  required  to 
be  given  by  statute,  in  any  newspaper.  After  the  injunc- 
tion was  dissolved,  and  without  any  further  or  other 
notice  to  subsequent  encumbrancers  or  other  parties  in 
interest,  he  sold  the  premises,  realizing  an  amount  far 
below  their  value. — Held,  that  the  sheriff's  action  in  the 
adjournments  could  not,  under  the  circumstances,  be 
regarded  as  a  substantial  compliance  with  the  statute, 
and  that  ihere  was  such  surprise  on  the  parties  inter- 
ested, by  reason  of  want  of  notice,  and  such  consequent 
injury  to  their  rights,  as  justified  the  court  in  setting 
aside  the  sale  on  terms.  Trustees  of  Public  Schools  v.  New 
Jersey  West  Line  R.  i?.,  494 

6.  One  of  a  number  of  bondholders  who  had  entered  into  an' 

agreement  for  the  purchase  of  the  mortgaged  premises 
at  the  sale  under  the  execution  in  the  foreclosure  pro- 
ceedings, applied  for  an  order  setting  aside  the  sale  (the 
property  had  been  bought  by  the  combination  at  the  sale) 
on  the  ground  that  the  purchasing  committee  of  the  com- 
bination had,  contrary  to  the  agreement  under  which 
the  combination  was  formed  (that  is,  after  the  time  lim- 
ited in  the  agreement  for  coming  in),  let  in  other  bond- 
holders ;  also,  that  they  had  stifled  competition  at  the  sale 
by  purchasing,  after  an  adjournment  of  the  sale  and 
before  the  sale  took  place,  for  the  account  of  a  railroad 
company  which  came  in  subsequently  and  after  the  lim- 
ited time,  the  bonds  of  a  person  who  was  a  determined 
bidder  when  the  property  was  first  put  up  for  sale. — 
Held,  that  the  objection  that  other  bondholders  were  let 
into  participation  in  the  benefits  of  the  combination 
agreement  after  the  time  limited  therein,  could  not, 
under  the  circumstances,  find  favor  in  equity,  and  that 
the  alleged  stifling  of  competition  was  the  act  of  the 
agents  of  the  petitioner,  and  it  did  not  appear  that  it 
had  affected  his  interest  injuriously  in  any  way.  Walker 
V.  Montclair  and  Greenwood  Lake  H.  M.  Co.,  525 
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Set  Off. 

1.  F.  gave  a  mortgage  to  W.,  who  assigned  it  to  J.  and  E. 
While  J.  and  E.  owned  it,  F.  purchased  of  the  payee  a 
note  made  by  E.  F.  sold  the  premises  to  P.,  on  Febru- 
ary 28th,  1878,  deducting  the  amount  of  the  note  from 
the  mortgage,  as  part  of  the  purchase-money.  E. 
assigned  her  interest  in  the  mortgage,  on  April  11th, 
1878,  to  J.  On  foreclosure  by  J.,  and  prayer  for  defi- 
ciency against  F., — Held,  that  neither  F.  nor  P.  was 
entitled  to  set  oflF  the  amount  of  the  note  against  the 
mortgage.     Williamson  v.  Fox,  488 

Sheriffs. 

1.  By  the  act  of  1871  {Bev.  p.  410),  sherififs  were,  for  their  ser- 
vices, allowed  to  add  twenty-five  per  cent,  to  their  fees, 
so  long  as  the  United  States  bankrupt  act  should  remain 
in  eflFect.  By  the  act  of  1877  [Bev.  p.  1335),  the  act  of 
1871  was  repealed,  but  with  a  proviso  that  the  repealer 
should  not  affect  or  in  anywise  interfere  with  the  fees  of 
any  sheriff  who  might  be  in  office  when  such  repealer 
took  effect. — Held,  that  a  sheriff  who  was  in  oflBce  at 
that  time  is  not  entitled  to  the  additional  twenty-five 
per  cent,  for  services  since  September  1st,  1878.  The  act 
of  1871  expired  by  its  own  limitation  at  that  date  (Sep- 
tember 1st,  1878),  when  the  bankrupt  law  was  repealed. 
American  Ins.  Co.  v.  Andrew,  87 

See  Costs,  2 ;  Powers,  4;  Sales  of  Land,  1;  Setting  Aside 
Sales,  5. 

Solicitor. 

1,  A  decree  directed  the  payment  of  certain  moneys  to  the 
complainants  therein,  as  to  some  of  them  to  them  or  to 
their  solicitor,  and  as  to  the  other  to  her.  The  com- 
plainants' solicitor  served  on  the  solicitor  of  the  defend- 
ants a  copy  of  the  decree,  with  a  notice  endorsed  thereon, 
that  he  had  a  lien  on  the  moneys  therein  directed  to  be 
paid.  The  defendants'  solicitor,  concluding  that  the 
complainants'  solicitor  had,  in  fact,  no  claim  upon  the 
money,  paid  it  over  to  the  complainants. — Held,  that  the 
defendants  were  liable  for  the  amount  of  the  lien  of  the 
complainants'  solicitor  for  services  and  disbursements ; 
and  that  a  reference  should  be  ordered  to  ascertain  the 
amount  of  such  lien,  etc.     Barnes  v.  Taylor,  467 

See  New  Trial  ;  Practice,  2 ;  Setting  Aside  Sales,  4 ;  Usury,  3. 

Specific  Performance. 

1.  Specific  performance  was  refused  of  a  contract  to  build 
and  equip  a  railroad,  although  the  contract  price  was  to 
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be  paid  in  the  stock  and  bonds  of  the  company,  and  the 
estimates,  &c.,  were  to  be  made  by  the  company.  The 
company  declared  its  inability  to  comply  with  the 
requirements  of  a  supplement  to  the  act  (a  general  law) 
under  which  it  was  incorporated,  and  the  penalty  for 
non-compliance  therewith  was,  by  the  supplement,  de- 
clared to  be  the  forfeiture  of  its  charter.  It  therefore, 
and  merely  for  that  reason,  declined  to  proceed  further 
under  the  contract.    Danforih  v.  Phila.  <&  Cape  May  JR.  JR.,     12 

2.  The  court  refused  to  consider  the  constitutionality  of  such 

supplement,  so  far  as  the  defendants  were  concerned, 
and  also  refused  to  direct  them  to  make  estimates  for 
the  work  already  done  under  the  contract.     Id.,  12 

3.  A  person  agreed  to  exchange  his  farm  for  city  lots,  but  made 

no  effort  to  ascertain  their  value,  and  there  was  no  mis- 
I'epresentation  by  their  owner.  On  a  bill  for  specific 
performance,  he  set  up  as  a  defence  that  they  were 
worth  less  than  he  supposed.  Their  value  not  being  so 
inadequate  as  to  be  evidence  of  fraud, — Held,  that  tlie 
defence  could  not  prevail.     Shaddle  v.  Disborough,  370 

See  Corporations,  2. 

estate. 

1.  Independently  of  any  doctrine  founded  on  the  notion  of 
prerogative,  as  a  matter  of  construction,  it  must  be  clear, 
from  the  nature  of  the  mischiefs  to  be  reached,  or  the 
language  used,  that  the  government  was  in  the  contem- 
plation of  the  legislature,  before  a  court  would  be  author- 
ized to  put  a  construction  on  a  statute  which  would  affect 

I  the  rights  of  the  state.      Trustees  &c.  v.  Trenton^  667 

See  Comity  ;  Prerogative  ;  Taxes,  2,  6-9. 

Statutes. 

See  Constitution  ;  Corporations,  5 ;  Specific  Performance, 
1,2;  State  ;  Trusts,  5. 

Statute  of  Frauds. 

See  Frauds  and  Perjuries. 

Statute  of  Limitations. 

See  Limitation  of  Actions. 

Statutes  of  New  Jersey. 

Chancery,  Rev.  p.  108,  §  25 81 

Rev.  p.  110,  §  41 60 

Rev.  p.  118,  I  78 , 60 

Rev.  p.  120,  I  88 645 
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Corporations,  Hev.  p.  175 480 

Bev.  p.  188,  §  63 588 

Hev.  p.  195.  I  99 410 

Bev.  p.  1289,  ?  23 480 

Nix.  Dig.  p.  534,  ?  19 479 

P,  L.  1872.  p.  1379 491 

Death,  iPe?;.  p.  294 240 

Dower,  Pa^  343 695 

Escheats,  Elm.  Dig.  Wl 685 

Evidence,  Rev.  p.  378,  |  3 577 

Rev.  p.  378,  ?  4 193,  542 

Rev.  p.  379,  §  6 578 

Rev.  p.  381,  §  19 201 

Executions,  ^ey.  p.  389 44 

Rev.  p.  393 646 

Fees  and  Costs,  P.  L.  1871,  p.  410 87 

P.  L.  1877,  p.  1335 87 

Frauds  and  Perjuries,  Rev. -p.  AAA,  ^  1 202 

Interest,  i?ei'.  p.  519 611 

Jersey  City,  P.  L.  1873,  p.  442 554 

Legacies,  i?ew.  p.  581,  |  1 666 

Liens,  Rec  p.  586 Ill 

Orphans  Court,  Rev.  p.  757,  ^  24 107 

Rev.  p.  770,  §  82 641 

Quiet  Titles,  Rev.  p.  1189 554 

Railroads,  P.  i.  1878,  p.  22 16 

Sale  of  Land,  Rev.  p.  1042,  ?  3 499 

Savings  Banks,  P.  Z.  1871,  p.  410 87 

P.  L.  1877,  p.  1335 87 

Taxes,  Rev.  p.  1165,  §  122 621 

Trenton,  P.  L.  1874,  p.  331 619,  674 

Wills,  Rev.  p.  1244,  §  4 596 

Statutes  of  Great  Britain. 

13  Eliz.  c.  7,  I  12 660 

5  Geo.  II,  c.  30,  §  1 660 

6  Geo.  IV,  c.  16,  ?  63 660 

7  Geo.  IV,  c.  57,  ^  11 660 

3&AWm.IV,  c.  105.... 696 

1  &  2  Vic.  c.  100,  ^  14 , 660 

1  &2Vic.c.  110 659 

27  &  28  Vic.  c.  112 659- 

Subrogation. 

See  Taxes,  1. 
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Surety. 

1.  A  judgment  recovered  against  a  principal  alone  is,  as  a  gen- 

eral rule,  as  against  the  surety,  evidence  of  the  fact  of  its 
recovery  only,  and  not  of  any  fact  which  it  was  neces- 
sary to  find  in  order  to  recover  such  judgment.  De  Greiff 
V.  Wilson,,  435 

2.  A  creditor  is  entitled  to  the  benefit  of  all  collateral  obliga- 

tions held  for  the  payment  of  his  debt  by  any  person 
liable  to  him  as  surety.     Held  v.  Vreeland,  591 

See  Creditor's  Bill  ;  Parties,  5. 

Surprise. 

See  Setting  Aside  Sales,  4,  5. 


T. 

Taxes. 

1.  The  holder  of  a  first  mortgage   discovering,  during   fore- 

closure, that  certain  taxes  were  a  lien  on  the  premises, 
paramount  to  all  encumbrances,  entered  into  an  agree- 
ment, through  his  solicitor,  with  the  solicitor  of  a  second 
mortgagee,  that  if  he,  the  first  mortgagee,  would  pay  the 
taxes,  and  the  second  mortgagee  should  buy  the  prem- 
ises at  the  foreclosure  sale,  he  should  be  repaid  by  the 
second  mortgagee.  After  such  payment,  sale  and  pur- 
chase, the  second  mortgagee  refused  to  refund  the 
amount  of  the  taxes.— Held,  that  the  first  mortgagee 
could  not  be  subrogated  to  the  original  lien  of  the  town- 
ship for  the  taxes,  and  have  the  amount,  paid  by  him 
I         decreed  a  lien  on  the  lands.     Manning  v.  Tuthill,  28 

2.  Moneys   belonging   to   the   state   can  not  be  taxed   by   a 

municipal  corporation,  and  hence  the  lien  of  mortgages 
given  by  a  citizen  to  the  trustees  for  the  support  of  public 
■  schools,  or  to  the  chancellor,  in  his  oflBcial  capacity, 
cannot  be  subordinated  to  the  lien  of  municipal  taxes 
assessed  on  the  mortgaged  premises  after  such  mortgages 
were  given,  notwithstanding  the  charter  declares  that 
such  taxes  shall  be  paramount  to  every  other  lien  or 
encumbrance.     Trustees  of  Public  Schools  v.  Taylor,  018 

3.  The  charter  of  the  city  of  Trenton,  approved  March  19th, 

1874,  makes  taxes  imposed  on  lands  a  lien  paramount  to 
prior  judgments^  mortgages  and  other  encumbrances 
thereon.     Trustees  &c.  v.  Trenton,  667 

4.  The  provisions  of  the  city  charter  giving  taxes  priority  over 

judgments,  mortgages  and  other  encumbrances  on  the 
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and  income  of  it  during  his  or  her  natural  life,  in  such 
manner  and  in  such  amounts  as  the  executors  should 
deem  most  prudent."  On  a  bill  filed  by  the  executors 
for  the  construction  of  this  clause,  and  for  directions  as 
to  their  duty, — Held,  that  they  must  apply  so  much  of 
the  income  of  one  of  the  children  as  will  be  sufficient  to 
satisfy  a  judgment  recovered  against  him,  a  receiver 
having  been  appointed  under  supplemental  proceedings 
on  the  execution,  and  it  appearing,  by  the  bill,  that  of 
the  income  coming  to  the  legatee  the  executors  have 
enough  money  in  their  hands,  over  and  above  the 
amount  which  they  deem  it  prudent  to  pay  the  legatee, 
to  satisfy  the  judgment  with  costs  and  intei'est.  Harden- 
burgh  v.  Blair,  42 

4.  The  jurisdiction  of  the  court  of  chancery  to  reach  the  prop- 

erty of  a  judgment  debtor,  held  in  trust  for  him,  and 
apply  it  in  satisfaction  of  a  judgment  at  law,  is  defined 
and  limited  by  the  acts  of  1845  and  1864  {Eev.  p.  120, 
^1  88-91).  It  does  not  extend  to  property  held  in  trust 
for  him  or  for  his  use,  "  where  such  trust  has  been  cre- 
ated by,  or  the  fund  so  held  in  trust  has  proceeded  from 
some  pei'son  other  than  the  debtor  himself."     Id.,  G45 

5.  These  statutes  should  be  liberally  construed,  so  as  to  apply 

to  such  property  as  is  enumerated  in  them,  without 
regard  to  the  means  by  which  it  came  to  the  debtor — 
whether  by  gift,  grant  or  devise — unless  it  be  such  prop- 
erty as  is  expressly  excepted.  Property  reserved  by  law 
to  the  judgment  debtor,  and  property  and  things  in 
action  held  in  trust  for  him,  when  such  trust  has  been 
created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from  some  person  other  than  the  debtor  himself,  are 
expressly  excepted.     Id.,  645 

6.  A  legacy  in  the  hands  of  an  executor  upon  no  other  trust 

than  to  pay  it  over  to  the  legatee,  is  not  held  in  trust 
within  the  meaning  of  the  exception  in  the  statute. 
Such  a  legacy  may  be  reached  by  a  judgment  creditor  of 
the  legatee,  by  proceedings  under  the  statute.  But 
where  a  fund  is  given  to  executors  with  directions  to 
invest  it  and  to  pay  to  a  legatee,  during  his  life,  the 
interest  and  income  thereof,  at  such  times,  in  such  man- 
ner, and  in  such  amounts  as  the  executors  shall  deem 
prudent,  there  are  present  the  essential  qualities  of  a  trust 
— confidence,  discretion  and  active  duties  to  be  per- 
formed by  the  trustee — and  the  principal  fund,  and  the 
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interest  and  income  thereof,  are  held  in  trust  within  the 
meaning  of  the  exception  in  the  statute.  Neither  the 
principal  fund  nor  the  accumulations  of  interest  which 
the  executors  have  kept  back  from  the  legatee  for  life 
because  thej'^  have  not  deemed  it  prudent  to  pay  it  over 
to  him,  can  be  i-eached  in  the  court  of  chancery  by  a 
judgment  creditor  of  the  legatee  for  life,  and  be  applied 
in  payment  of  the  judgment,  under  the  statute.  Id.,  645^ 
7.  A  testator  gave  to  his  executors  the  sum  of  $250,000  in 
trust,  to  be  kept  safely  invested,  and  to  pay  to  his  son 
the  interest  and  income  of  such  sum,  at  such  times,  in 
such  manner,  and  in  such  amounts  as  his  executors 
should  deem  most  prudent,  for  and  during  his  natural 
life,  and  upon  his  death,  leaving  issue,  then  to  hold  the 
said  sum  of  $250,000  for  the  benefit  of  such  issue,  &c. — 
Held, 

(1)  That  the  legatee  for  life  was  entitled  to  the  whole 
interest  and  income  derived  from  the  investment,  during 
his  life,  subject  to  a  reasonable  discretion  on  the  part  of 
the  executors  as  to  the  times,  manner  and  amounts  of 
the  payments. 

(2)  That  accumulations  of  interest  which  the  executors 
had  in  hand,  which  they  had  not  deemed  it  prudent  to 
pay  to  the  legatee  for  life,  cannot  be  reached  by  his  judg- 
ment creditors  in  satisfaction  of  their  judgments,  either 
at  law,  by  supplementary  proceedings  under  the  act  con- 
cerning executions  [Bev.  p.  393),  or  in  equity,  under  the 
statute  above  referred  to.     Id.,  645 

>8.  In  construing  the  limitations  of  trusts,  courts  of  equity 
adopt  the  rules  of  law  applicable  to  legal  estates.  The 
rule  in  Shelley's  Cane  is  applicable  to  equitable  as  well  as 
to  legal  estates.     Cvshing  v.  Blahe,  689 

9.  In  some  cases,  and  for  certain  purposes,  a  court  of  equity, 
where  the  trust  is  what  is  known  as  an  executory  trust, 
will  so  deal  with  it  as  to  give  effect  to  the  general  intent 
of  the  creator  of  it,  without  adherence  to  the  strict  legal 
effect  of  the  terms  in  which  it  is  expressed.     Id.,  689 

10.  The  distinction  between  executed  and  executory  ti'usts 
depends  upon  the  manner  in  which  the  trust  is  declared. 
When  the  limitations  and  trusts  are  fully  and  perfectly 
declared,  the  trust  is  regarded  as  an  executed  trust.  It 
is  only  where  the  limitations  are  imperfectly  declared, 
and  the  intent  of  the  creator  is  expressed  in  general 
terms,  leaving  the  manner  in  which  his  intent  is  to  be 
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carried  into  effect  substantially  in  the  discretion  of  the 
trustee,  that  a  court  of  equity  regards  the  trust  as  an 
executory  trust,  and  will  direct  the  trust  to  be  executed 
upon  a  construction  different  from  that  which  the  instru- 
ment would  receive  in  a  court  of  law.     Id.,  689 

11.  A  meredirection  to  the  trustee  to  convey,  will  not  convert  a 

trust  into  an  executory  trust.  If  the  trusts  are  fully  and 
accurately  expressed,  the  rights  of  the  beneficiaries  are 
not  affected  by  the  direction  to  convey  ;  the  conveyance 
must  conform  to  their  rights  as  declared,  and  the  equit- 
able estate  immediately  vests  accordingly.     Id.,  G89 

12.  In   one   respect   there   is  a  difference  between   marriage 

articles  and  a  devise  by  will.  When  technical  terms  are 
used  in  an  agreement  for  a  settlement,  in  view  of  mar- 
riage, which,  under  the  artificial  rule  in  Shelly's  Case, 
would  create  an  estate  in  fee  or  in  tail,  the  court  will 
infer,  from  the  nature  of  the  agreement,  that  the  parties 
contemplated  provision  for  the  issue  of  the  marriage, 
which  should  not  be  liable  to  immediate  destruction  by 
the  act  of  the  parties,  and  will  direct  the  settlement  to 
be  executed  in  such  a  manner  as  will  prevent  the  destruc- 
tion of  the  limitations  over  to  the  issue.  But  this  doc- 
trine is  applicable  only  so  long  as  the  agreement  for  a 
settlement  remains  a  matter  of  contract.  If  the  parties 
have  themselves  completed  the  settlement  by  a  deed 
complete  in  itself,  so  that  it  requires  only  to  be  obeyed 
-and  fulfilled  by  the  trustee  according  to  the  provisions 
of  the  settlement,  the  trust  will  be  construed  in  the  same 
manner  as  other  trusts  for  the  same  purposes.     Id.,  689 

/See  Legacy,  4-6  ;  Limitations,  3  ;  Tenants  in  Common  ;  Vari- 
ance. 

U. 

Usury. 

1.  Although,  by  the  terms  imposed  upon  a  defendant  who  is 

let  in  to  answer,  he  is  prevented  from  setting  up  usury, 
yet,  if  usury  be  proved,  the  complainant  will  be  allowed 
to  recover  only  the  amount  equitably  due  upon  his  mort- 
gage.    Powers  V.  Chaplain,  17 

2.  One  of  two  executors  loaned  moneys  of  the  estate  on  bond 

and  mortgage,  reserving  usury  thereon  and  appropri- 
ating it  to  his  own  use.  On  foreclosure  by  the  executors 
on  behalf  of  the  estate, — Held,  that  such  usury  could  be 
set  up  as  a  defence.     CNeil  v.  Cleveland,  273 
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3.  The  receipt  by  a  mortgagee's  attorney,  to  whom  the  mort- 

gage was  made  (in  fact  for  the  mortgagee,  but  not  so 
expressed  in  the  instrument),  of  a  sum  of  money  from 
the  mortgagor's  agent,  under  an  agreement  between 
them  subsequent  to  the  loan,  as  bona  fide  compensation 
for  examining  the  title  to  the  premises  mortgaged,  which 
compensation  was  paid  out  of  the  loan,  does  not  make 
the  loan  usurious.     Dayton  v.  Moore^  543 

4.  A  purchaser  of  an  equity  of  redemption  in  lands  covered 

by  a  usurious  mortgage,  who  purchases  subject  to  the  lien 
of  the  mortgage,  will  not  be  allowed  to  set  up  usury 
against  such  mortgage.     Leev.  Stiger,  610 

5.  The  same  rule  applies  to  a  purchaser  at  a  judicial  sale, 

when  it  appears  that  he  purchased  with  an  understand- 
ing that  he  should  take  the  property  subject  to  a  prior 
usurious  mortgage.     Id.,  olO' 

V. 

Variance. 

1.  A,  conveyed  land  to  B.  The  latter  subsequently  sold  it  to  C. 
A.,  by  his  bill,  alleged  and  sought  to  establish  an  express 
trust  in  his  favor  in  the  considei-ation  money  of  the  deed 
from  B.  to  C.  The  proof  failed.— fieW,  on  the  ground  of 
variance,  that  he  could  not,  under  the  bill,  recover  the 
money  by  proof  that  the  conveyance  from  him  to  B.  was 
merely  voluntary.  If  the  conveyance  was  merely  volun- 
tary, no  resulting  trust  would  arise  therefrom.  Stucky  v. 
Stucky,  •  •  546 

'  See  Accident,  2  ;  Pleading,  2. 

Vendor  and  Vendee. 

1.  An    acknowledgment  of    the   payment   of    the   purchase- 

money  in  the  body  of  the  deed,  or  by  a  receipt,  will  not 
operate  as  a  waiver  or  discharge  of  the  vendor's  lien,  if 
the  purchase-money  has  not,  in  fact,  been  paid.  Ogden 
V.  Thornton,  569 

2.  As  a  general  rule,  the  acceptance  of  a  deed  discharges  the 

vendor  from  his  covenant  to  convey,  though  the  deed 
may  not,  in  essential  particulars,  conform  to  the  execu- 
tory contract.     Rowley  v.  Flannelly,  612 

3.  But  this  rule  will  not  be  applied  to  a  case  where  the  vendee 

accepts  a  deed,  conveying  less   than  he  is  entitled  to, 
under  a  mistake  or  through  the  fraud  of  the  ven(Jor.   Id.,  612 
See  Fraud,  1,  3;  Mortgage,  11,  14,  15  ;  Specific  Performance, 
3  ;  Usury,  3,  4. 
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w. 

Waiver. 

See  Mortgage,  1  ;  Vendor,  1. 

"Waste. 

See  Partition,  4;  Receivers,  4. 

Water  Rights. 

1.  Tlie  right  of  every  riparian  owner  to  use  the  water  flowing 
through  his  land  for  its  proper  irrigation,  is  subject  to  the 
limitation  that  his  use  for  that  purpose  must  be  such  as 
not  essentially  to  interfere  with  the  natural  flow  of  the 
stream,  or  essentially  and  to  the  material  injury  of  the 
proprietors  below  to  diminish  the  quantity  of  water  that 
goes  to  them.     Farrell  v.  liichards,  511 

See  Jurisdiction,  1 ;  Quia  Timet,  2. 

Wills. 

1.  The  evidence  of  three  out  of  four  disinterested,  subscribing 

witnesses  to  a  will  (the  fourth  being  dead  at  the  time  of 
the  trial),  as  to  the  testamentary  capacity  of  a  testator 
ninety-three  yeai's  old, — Held,  to  outweigh  that  of  ten 
other  witnesses,  all  of  whom  were  related  to  the  testator, 
either  by  blood  or  affinity  ;  the  fact  also  appearing  that 
the  testator's  attending  j)hysician,  although  subpoenaed 
by  the  caveators,  and  present  at  the  trial,  was  not  exam- 
ined.    Sutton  V.  Morgan,  629 

2.  The  fact  that  a  testatrix  declared  an  instrument  to  be  her 

last  will,  before  she  signed  her  name  thereto,  is  a  compli- 
ance with  the  statute  which  requires  that  a  will  be 
declared  to  be  the  last  will  of  the  person  making  it,  in 
the  presence  of  the  witnesses.     Errickson  v.  Fields,  634 

3.  The  evidence  in  this  case, — Held,  to  establish  the  testatrix's 

testamentary  capacity,  notwithstanding  proof  that  she 
talked  to  herself,  and  seldom  managed  her  own  business 
matters.     Id.,  634 

See  Executors,  4 ;  Legacy  ;  Orphans  Court,  1 ;  Powers. 

Witnesses. 

See  Evidence. 

Words. 

"  Between" 3 

"Laborer" 590 
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